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ROWSHAN KHAN AND OTHERS 
2. 


KHAJA ABDUL KHALEQ 
AND OTHERS.* 


Title—Purchaser at a mortgage sale at the instance of prior. mortgagee—Puisne 
mortgagee not impleaded in the mortgage suit—Rights of puisne mortgagee, 
how far affected, 


When a puisne mortgagee is not made a party in a mortgage suit, the 
purchaser of the mortgaged property acquires the property as it existed at the 
date of the sale discharged of the mortgage lien but subject to the rights of 
the parties who were omitted from the suit: 

Ganga Das Bhattar v. Jogendra Nath Mitra (1) ; Fugdeo Singh v. Habibullah 
Khan (2)and Nihar Mala Debi v. Saroj Bandu Bhartachurjee (3) referred to. 


It is also essential that the mortgagee must have no notice of the rights of : 
g 


the parties who were left out of the suit at the time when the mortgage suit 
was instituted : z 

Krishtopada Roy v. Chaitanya Charan Mandal (4) and Digambar Suthar v, 
Suajan and others (5) referred to. 

Under Order 34, rule 12 of the Code of Civil Procedure the Court can direct 
a sale of the mortgaged property at the instance of a subsequent mortgagee 
free from any prior mortgage, only when the prior mortgagee gives his consent 
and in that case he is bound to give the prior mortgagee the same interest in 
the proceeds of the sale as he had in the properties sold. 

A purchaser at a sale held in execution of a decree obtained by a prior 
mortgagee without impleading the puisne mortgagee acquires title on the basis 
of his purchase subject to the rights of redemption of the puisne mortgagee. 


* Appeal from Appellate Decree No. 1326 of 1937, against the decree of 
A. N. Sen, Esq., Additional District Judge, 24-Parganas, reversing that of 
Surendra Nath Mitra, Esq., Additional Subordinate Judge, Second Court, 
24-Parganas, dated the 2nd January, 1937. 

(1) (1907) 5 С.І. J. 315 ; 11 C. W.N. 403. 

(2) (1907) 6C. L. J. 6:2. (3) (1933) 37 C. W. N. 897. 

(4) (1922) 1. L R. 49 Calc. 1048. (5) (1928) 33 C. W. N. 100, 
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To attract the doctrine of constructive res judicata it must be shown that 
there were allegations made by the puisne mortgagee in his plaint in the mort- 
gage suit which impugned or sought to displace the prio: title of the plaintiff, 

Radha Kishun у. Khurshed Hossein (1) referred to. 

Appeal by the Plaintiff. 

Suit for declaration of title on the basis of a purchase ata 
mortgage sale and for confirmation of possession. 

The material facts will appear from the judgment. 

Messrs. Sarat Chandra Janah and Paresh Chandra Mukherjee 
(/r.) for the Appellants. 

Dr. N. C. Sen Gupta and Mr. Amiruddin Ahmed for the 
Respondents. C. A. V, 

The judgments of the Court were as follows : 

Mukherjea, J. :—This is an appeal on behalf ofthe plaintiff 
and arises out of a suit commenced by him for declaration of his 
title to the properties in suit on the basis of a purchase at a mort- 
gage sale and for confirmation of possession in respect of the same. 
The material facts are not in controversy and may be shortly 
stated as follows: The property in suit is premises No. 6 Middle 
Road, Entally situated in the suburbs of Calcutta and it belonged 
admittedly to one Asraf Serang. Asraf Serang mortgaged itto 
one Girish Das by an indenture of mortgage dated the 14th May, 
1903 to secure an advance of Rs. тодо only. On September 2oth, 
1906, Asraf sold the property to one Abdul Aziz who in his turn 
mortgaged these premises along with certain other properties known 
as ‘Harinbari’ properties tg one Abdul Gani, the defendant in 
this suit, as security for a loan Rs. 2000. 

On 17th February, 1914 Girish Das, the first mortgagee insti- 
tuted a suit on the basis of his mortgage bond, and both Asraf 
and Abdul Aziz were made parties to the suit. Abdul Gani, the 
second mortyagee, was however left out and was not impleaded 
as a party defendant. Girish Das obtained a decree in execution 
of which the mertgaged premises were sold and were purchased 
by the present plaintiff on r4th September, 1916. The plaintiff 
got possession on goth May, 1917. In April, r918 Abdul Gani 
instituted a suit (being Suit No. sro of 1918) in the Original Side 
of this Court for enforcement of the mortgage bond executed in 
his favour by Abdul Aziz. The present plaintiff was made a party 
defendant to that suit, and in paragraph 8 of the plaint, Abdul 
Gani asserted his right to redeem the prior interest of the plaintiff 
Kauser Khan, acquired by his previous purchase, in premises 
No. 6 Middle Road, Entally. There was a decree passed in that 

(1) (1919) L. R. 47 L A. 11 ; 25 C. W. N. 417. 
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suit on the sth May, 1922 which directed inter айа that the 
Harinbari properties should be sold first, and if the sale proceeds 
were not sufficient to satisfy the mortgage money, then premises 
No. 6 Middle Road would be sold. This decree was made final 
on January 23rd, 1929. The Harinbari property baving been 
sold already at the instance of another creditor, Abdul Gani got 
permission of this Court to sell the Middle Road, property, and 
that was put up to sale on the 25th May, 1935 and purchasad by 
Abdul Gani himself. The plaintiff has now brought this suit against 
Abdul Gani and he seeks a declaration that Abdul Gani did not 
acquire any rights against him on the strength of his subsequent 
purchase and that the title which the plaintiff acquired, on the 
basis of his purchase, remains unaffected. 

The defendant Abdul Gani raised a number of defences and 
contended inter айз that he had no knowledge of the mortgage 
suit instituted by Girish Das; whereas Girish Das and tbe plaintiff 
were both aware of the defendant's mortgage. It was urged, that 
by virtue of the sale in execution of the decree of that Court to 
which the plaintiff was a party, the defendant had acquired a 
title which would prevail over the rights of the plaintiff, if any, 
and as he was not impleaded as a party in the mortgage suit of 
Girish Das, he had a right to obtain possession of the disputed 
“premises. 

The trial Court decreed the suit in part. It held that the 
plaintiff acquired a title to the property by his purchase but that the 
defendant was entitled to redeem him. The plaintiff therefore 
could retain possession of the property only so long as the defen- 
dant did not pay the purchase money with interest at the rate of 
6 per cent per annum upon the same. The defendant was given 
2 months time, within which he was to make the payment. Against 
this decision, the defendant took an appeal to the Court of the 
District Judge of the 24-Parganas. The Additional District Judge, 


who heard the appeal, reversed the decision ofthe trial Court. 
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and dismissed the plaintiffs suit. The learned Judge was of ' 


opinion, that as the plaintiff was made a party to the mortgage 
suit instituted by the defendant in the Original Side of this Court, 
and an order for sale of the property was made in his presence, 
he was bound by the decree and order made -in that suit, and if 
he wanted to establish his own tille to the property, he should 
have done so in the High Court suit. It is the propriety of that 
decision that has been challenged before us in this second appeal. 
The plaintiff, as has been said above, seeks to establish his 
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title as a purchaser at a sale held at the instance of Girish Das 
who obtained a mortgage decree against Asraf and Abdul Aziz}. 
and his case is that the subsequent purchase by the defendant at 
the sale held in execution of his own mortgage decree could not 
affect his title. The case of the plaintiff put forward in this 
extreme form is manifestly untenable. It is not disputed that the 
defendant who was a puisne mortgagee was not made a party to 
the mortgage suit of Girish Das. Аз has been held in a series 
of cases of this Court, of which the cases Ganga Das Bhattar v. 
Jogendra Nath Mitra (т), Jugdeo Singh v. Habibullah Khan (2) 
and Wihar Mala Debi v. Saroj Bandhu Bhattacharjee (3) can be 
taken as types, the purchaser of the mortgaged property in such 
cases acquires the property as it existed at the date of the sale, 
discharged of the mortgage lien, but subject to the rights of the 
parties who were omitted from the suit. It is also essential that the 
mortgagee must have no notice of the rights of the parties who 
were left out of the suit at the time when the mortgage suit was 
instituted [wide Krishtopada Roy v. Chaitanya Charan’ Mandal 
(4) Digambar Suthar v. Snajan and others (5). In this case, we 
have a definite finding by the trial Judge, that Girish was not 
aware of the rights of the defendant as a puisne mortgagee, and 
consequently it may be said that at the date of the purchase the 
plaintiff acquired a title to the property subject to the rights of 
redemption which could be exercised by the defendant. In the 
mortgage suit that was instituted by the defendant in the Original 
Side of this Court, he definitely accepted this position, and 
there was an express prayer in the plaint for allowing him 
to redeem the interest which the plaintiff acquired at the pre- 
vious mortgage sale. The plaintiff, for reasons best known to his 
legal advisers, put forward a defence that as he was a dona 
Jide purchaser for value without notice of the defendant's right, 
the defendant could not assert any right of redemption against 
him. This defence was obviously unsupportable, but it is quite 
clear from the pleadings ofthe parties that the plaintiff was made 
a party to the mortgage suit of the defendant in the capacity of a 
person baving a prior right and the relief. which the defendant 
claimed against him, was entirely on that footing. The decree 


(т) (1907) 5 С.Т. J. 403 ; 11 C. W. N. 403. 

(2) (1907) 6 C. L. J. 612. 

(3) (1933) 37 С. W. N. 897. ` 

(4) (922) L L. К. 49 Calc. 1048. ` 
(5) (1928) 33 С. W. N. 100. 
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that was passed in the mortgage suit is rather peculiar. It directed 
that the mortgagee Abdul Gani should proceed in the first place 
against the Harinbari properties with which the present plaintifl 
was not concerned and if the sale proceeds proved sufficient to 
wipe off his dues, he could then proceed to sell No. 6 Middle 
Road, Entally. It was not said that the sale would be held free 
of the rights of the plaintiffs, but the Additional District Judge 
says that that must be the effect of the order which was made in the 
presence of the plaintiff. I am unable to accept the view that has 
been taken by the learned Judge. 

Under Order 34, Rule 12 of the Code of Civil Procedure, the 
Court can direct a sale of the mortgaged property at the instance of 
a subsequent mortgagee, free from any prior mortgage, only when 
the prior mortgagee gives his consent, and in that case he is bound 
to give the prior mortgagee the same interest in the proceeds of the 
sale as he had in the properties sold. I cannotagree with Dr. Sen 
Gupta that the plaintiff was a consenting party to this order as it was 
at his instance that a direction was given to sell the Harinbari pro- 
perty first. We do not know why the plaintiff was advised to plead 
in the written statement in the mortgage suit that the Harinbari 
properties should be sold first. No question of marshalling arises 
on the facts of the present case ; but even if the order for sale of 
the Harinbari properties was made at the instance of the plaintiff, 
we cannot from that fact alone infer that the plaintiff consented to 
have premises No. 6 Middle Road,,Entally sold by the second 
mortgagee free and clear of his previous charge even though no 
order was made giving him a prior charge on the sale proceeds. І 
am also not impressed by the argument of Dr. Sen Gupta that the 
plaintiff ought to have set up his prior rights in the mortgage suit 
itself and invited the Court to pass an order in his favour and that 
the omission to plead his rights in the mortgage suit, would operate 
as а bar to his raising this question again on the principle of con- 
structive ves judicata. To attract the doctrine of constructive 
res judicata it must be shown that there were allegations made by the 
defendant in his plaint in the mortgage suit which impugned or 
sought to displace the prior title of the plaintiff—vide Radha 
Kishun v. Khurshed Hossein (1).Еат from containing any allegation 
in derogation of the plaintiff's title, the defendant expressly admitted 
his prior-interest and claimed only a right to redeem. It is trué as 
Dr. Sen Gupta points out that the present plaintiff in his written 
statement in the mortgage suit resisted Abdul Gani’s claim for 

(1) (1919) L. R. 471. A. 11 ; 25 C. W. N. 417. 
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redemption and set up an indefeasible title to the property on the 
basis of his prior purchase. But simply because he claimed certain 
rights which were not and could not be allowed by the Court, it 
cannot be suggested that he lost or waived his right to be redeemed 
by Abdul Gani. 

It is not disputed before us that though the plaintiff was a pur- 
chaser at the mortgage sale held at the instance of the first mort- 
gagee, he could use the first mortgagee as a shield against the 
puisne encumbrancer. It seems to me that the plaintiff has been 
misadvised all through and at every stop he took up such positions 
as can never be supported in law. The decree in the mortgage 
suit is no doubt obscure, but we think it should be interpreted in 
such a way as to make it conformable to law. In my opinion the 
order passed for sale in the Original Side of this Court must be 
taken to be a direction to sell the property subject to and not free of 
the plainiiff's prior rights. 

The result therefore is that the plaintiff can have a declaration of 
bis title on the basis of his purchase with respect to the properties, 
subject to the defendant's right of redemption and the question now 
is on what terms the defendant should be allowed to redeem. Dr. 
Sen Gupta is right in saying that the defendant cannot be compelled 
to pay the purchase money which the plaintiff himself had to pay. 
Both sides admit that the defendant should be allowed to redeem 
on the basis of the mortgage decree obtained by Girish Das. Dr. Sen 
Gupta says further that though his client is willing to pay interest on 
the decretal amount atthe Court rate of 6 per cent. per annum 
from the date of the decree, yet he is entitled to get credit for all 
sums that the plaintiff realised as profits out of. the disputed premi- 
ses ever since he obtained possession in 1917. We do not think 
that this position is quite sound. The plaintiff purchased not only 
the interest of the first mortgagee but of the mortgagor Asraf Serang 
as well and the defendant himself being a simple mortgagee is not 
entitled to get possession till the date of his purchase, We think, 
on the whole, that it would be fair and equitable if we do not allow 
any interest on the decretal amount in consideration of the fact that 
the plaintiff had been in possession of the property for a very con- 
siderable period of time. 

It is therefore ordered that the defendant or his heirs would be 
entitled to redeem the interest of the plaintiff in premises No. 6 
Middle Road, Entally on depositing the actual amount that was 
allowed to Girish in the final decree passed in the mortgage suit 
No. 31 of 1914 of the Second Court of the Subordinate. Judge, 
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Alipur, within 6 months from this date. On payment being made 
within this time the plaintiff or his heirs would be bound to deliver 
over possession of the properties to the defendant or to his heirs. 
In default of payment, the title of the plaintiff or his heirs to the 
disputed properties will be declared and their possession confirmed. 
We direct that the parties do bear their own costs in all the Courts. 
Let a decree be drawn up accordingly. 
Biswas, J. :—I agree. 
P. R Appeal allowed, 


CIVIL REVISION. 


Before Mr. Justice В. К. Mukherjea and Mr. Justice 
C. C. Biswas. 


TARAPADA BANERJEE AND OTHERS 
v. 


AJIMUDDIN MALLIK.* 


Bengal Money Lenders? Act (X B. C. of 1940) Section 36, sub-section (1) 
Proviso (11) —Reopening of decree —Decree, if fully satisfied, 


The scheme of the Bengal Money Lenders’ Act of 1940 as embodied in sub- 
section (1) of section 36 seems to be that although the Court is given almost 
plenary powers to reopen past transactions and past accounts, it is not permitted 
to aisturb adjustments or agreements made more than twelve years before or 
to touch decrees which may have been passed between parties and which were not 
outstanding or capable of execution on the rst day of January, 1939. 


Proviso (ii) of. sub-section (1) of section 36 of the Bengal Money Lenders’ 
Act contemplates the affecting of decrees which were already satisfied as a result 
of payment in Court, or out of Court or on other grounds. : 


Debts under two decrees were adjusted between the parties and in lieu thereof 
a mortgage bond was executed made up of the amounts due under the two 
decrees. А suit was thereafter instituted on the last mentioned bond and preli- 
minary and fina] decrees were passed, The decree was thereafter executed : 


Held, that the decree could not be reopened as that would affect the decrees 


previously passed and which were no longer in existence and had been satisfied 


* Civil Revision Case No. 704 of 1941, against the order of Narayan Chandra 
Basu, Esq., Subordinate Judge of Burdwan, dated the 24th March, 1941, 
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and it would not come within the exception contained іп the second proviso to 
sub-section (1) of section 36 of the Act. 

Application for Revision under section 115 of the Code of Civil 
Procedure. 

The material facts will appear from the judgment. 

Messrs. Phani Bhusan Chakravarti and Jyotish Chandra Pal for 
the Petitioners. 


Messrs. Gopendra Nath Das and Kshetra Mohan Chatterjee for 


the Opposite Party. 
C. A. V. 
The judgments of the Court were as follows: 


Biswas, J. : 





This Rule arises out of an application under 


section 36 of the Bengal Money Lenders Act, which was dismissed 


by the learned Subordinate Judge of Burdwan on the ground that 
the borrowers were not entitled to any relief. 

The facts of the case are briefly as follows :—One Satya Charan 
Mukherjea died, leaving a widow Tulsi Devi, a son Kamalesh and 
three daughters. Kamalesh inherited his father's properties, but he 
died intestate and unmarried, leaving his widowed mother Tulsi 
Devi as his sole heiress. Tulsi Devi died in Ashar, 1341 B. S., and 
upon her death, the properties of Kamalesh devolved on the peti- 
tioners as the next reversioners, being the daughters’ sons of Tulsi 
Devi. 

It appears that on the 7th July, r920, Tulsi Devi borrowed a 
sum of Rs. 1,500 from the opposite party Azimuddin Mullick on 
the security of some of her properties. The loan carried interest at . 
the ra e of Re. 1/8 per cent. per month. Later on, on various dates | 
in the year 1924, Tulsi Devi borrowed further sums from the same . 
party and atthe same rate of interest aggregating toa total of 
Rs. 1,500. These were unsecured loans on promissory notes. In 
February, 1937, the opposite party instituted two suits for recovery 
of his dues in respect of both the mortgage and the promissory notes. 
The mortgage suit was numbered 20 of 1927 and the Money Suit 
210f1927. In the money suit a decree was passed on the 215 
June, 1927, for a sum of Rs. 2,473/13 inclusive of costs, with interest 
on the decretal amount at the usual rate of 6 per cent. per annum. 
The mortgage suit was decreed about a month later, namely, on 
the roth July, 1927, fora total sum of Rs. 324-2-6, inclusive of 
interest pendente lite and costs. ‘Thereafter itis stated the debts 
under these decrees were adjusted between the parties, and in lieu 
thereof, on the 2nd June, 1928, Tulsi Devi executed in favour of 
the opposite party à mortgage bond for a sum of Rs. 6,313-5, which 
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was made up of the amounts due up to that date on account of the 
said two decrees. . There was no provision for payment of interest 
under this mortgage, but possession of-the mortgaged properties was 
given to the opposite party in lieu of interest, and it is not disputed 
that the opposite party has since remained in possession of the 
same. | 

In 1938, the opposite party instituted a suit to enforce this 
last mentioned mortgage, being Mortgage Suit No. тт of 1938, 
and the total claim was laid at the sum of Rs. 6,3°3/5, being the 


amount of the mortgage debt stated in the bond. A preliminary , 


decree followed in the usual course on the 31st March, 1939, for 
asum of Rs. 7,163/7 inclusive of costs, and the decree carried 
interest at the rate of 6 percent per annum. On the 5th of 
December of that year, the decree was made final, and thereafter 
on some date in 1940, the decree-holder put the final decree into 
execution in Mortgage Execution Case No. бо of 194o.' It is in 
this Execution Case that the petitioners as successors-in-interest of 
the original borrower filed the present application under section 
36 of the Bengal Money Lenders Act, whereby they sought to 
re-open the transaction. The application purported to be made 
under sub-clause (i) of clause (a) of sub-section (6). As already 
stated, the learned Subordinate Judge who heard the application 
dismissed it on the ground that the petitioners were not entitled 
to any relief under the provisions of the Act. It is against this 
order that this Rule has been obtained. 

The first point that arises is whethet the application was com- 
petent. Sub-section (6) of section 36 of the Bengal Money 
Lenders Act requires that in order that the Court may be invited 
to exercise the powers conferred by sub-sections (т) and (2), 
there must be a decree passed by the Court ina “suit to which 
this Act applies" “which was not fully satisfied by the rst day of 
January, 1939". So far as the present decree is concerned, 
there can be no doübt that it was passed in a suit which was 
pending on the 1st day of January, 1939, because the final decree 
in the suit was not passed before the sth December of that year. 
From that point of view, the suit would easily come within the 
definition of a "suit to which this Act applies" as given in sub- 
section (22) of section 2. It is not, however, quite so clear as 
to whether the decree can be said to fulfil the other condition 
Jaid down, namely, that it must be a decree “which was not 
fully satisfied by the rst day of January, :939." On the face of 
it, it seems to be ditficult to predicate of a decree which ex Aypothest 
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is passed after the 1st January, 1939, that it was not fully satis- 
fied by that date. Such a description would not only not be 
apposite, but appear to be wholly meaningless. There can evi- 
dently be no question of а decree being satisfied, fully or other- 
wise, prior to the date on which itis passed. .There may be room, 
therefore, for argument that the present application did not comply 
with all the requirements of clause (a). of sub-section (6), and was 
not, therefore, a competent application. Аз this point, however, 
was not raised before us, and as it is possible to dispose of the 
Rule on other grounds, we must reserve for another occasion à 
final decision on this interesting, but intriguing question as to the 
correct interpretation of the phraseology employed in clause (a). 
We shall assume for our present purposes that the application 
was maintainable, and оп that view proceed to consider 
whether there was any other bar to the granting of relief to the 
borrowers. 

The learned Judge holds,—and that point of view has been 
pressed before us on behalf of the opposite party,—tbat the 
application escapes the first, butis -hit by the second proviso to 
sub section (1) of section 36. It will be seen that sub-section (т) 
provides inéer alia that in a suit to which this Act applies, the 
court may exercise all or any of the powers set out therein for 
the benefit of the borrower. Sub-section (2) then provides that 
ifin exercising such powers the Court re-opens а decree, the Court 
may, among other things, passa new decree. The powers which 
are conferred on the Court*by sub-section (т) include the re-open- 
ing of any transaction, and the re-opening of any accounts already 
taken between the parties. There is, however, an important 
proviso to this sub-section which limits the exercise of the powers 
thereunder to a considerable extent. The proviso is in two 
parts which are embodied in clauses (i) and (ii). Clause (i) forbids 
the court to reopen adjustments or agreements which were con- 
cluded between the parties more than 12 years before the date 
of the suit in which the application for relief is-made, and clause 
(ii) lays down that in re-opening transactions or accounts, the 
court is not to do any thing which "affects" any decree of a court. 
There is, however, an exception within the second proviso, the 
effect of which is that if a decree can be brought within the 
exception, there is nothing to prevent the Court acting in exercise 
of its powers in such a way as to affect such a decree. The 
exception excludes, from the operation of this proviso * a decree 
in a suit to which this Act applies which was not fully satisfied by 


‘Act as embodied in Sub section (i) of Section 36 seems to be that 


Vor. 74.] HIGH COURT. ; п 
М e 


the rst day of January, 1939,” as well as an award under the Bengal EDS 


Agricultural Debtors Act, with which we are not concerned in 1941. 


this appeal. So far as Опе can see, therefore, the scheme of the тагарлда Banerjee 


у. 
NE Ajimuddin Mallik. 
although the Court is given almost plenary powers to re-open 


past transactions and past accounts, it is still not permitted to Biswas, F. 
disturb adjustments Ог agreements made more than twelve years 
before, or to touch decrees which may have been passed between 








the parties and which were not outstanding or capable of execu- 


tion on the rst day of January, 1939, this being the material date 
which appears to have been adopted in the Act for this and other 
purposes. 
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Judge is, therefore, quite right in holding that proviso (i) does not LP Де |. 
stand in the way of the petitioners. It seems to us, however, that 
the petitioners have no answer in so far as the second proviso is 
concerned. 
Mr. Chakravarti tried to avoid the effect of this proviso by a 
two-fold argument. In the first place, he contended that there was 
no question here of “affecting” a decree at all, and secondly, he said 
that even it be supposed that any decrees would be affected by 


reason of the exercise of the powers which were invoked in this 


case, the decrees came within the exception laid down in the 
proviso. In our opinion, there is no substance in any of these 
contentions. ý 

On the first point, there can be no doubt that if the relief ashe 
for were allowed, it would amount to affecting the two dgCreés_- 
which had been passed in the year 1927, namely, the dec & in 
Mortgage Suit No. 20 of 1927 and Money Suit No. 21 о : 
The consideration for the mortgage of the znd June, 1928; : 
the total of the two sums which were due under these decree5s C. U. 
and the re-opening of the mortgage transaction must necessarily, 
therefore, involve a re-opening of the two decrees. It is no answer 
to say that the decrees had ceased to exist by reason of the execu- 
tion of the new bond in lieu thereof, and that, therefore, there 
were no decrees to be affected. Proviso (ii) as we apprehend, 
does not mean that a decree may not be affected within the mean- 
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ing thereof, if it is no longer subsisting. On the other hand, it 
seems to us clearly to contemplate the affecting of decrees which 
were already satisfied. Such satisfaction’ might be ihe result of 
payment in Court or out of Court, or on other grounds. as would 
appear to be the case here. 

As regards Mr. Chakravarti’s next attempt to get rid of the 
proviso, all that need be said is that his position in this respect 
is still weaker. The two decrees of 1927 cannot obviously be 
said to be decrees in suits to which the Act applies, which were not 
satisfied by the 1st day of January, 1939. Neither part of this 
description is in fact applicable. The suits in which these decrees 
were passed could not certainly be described as “suits to which 
this Act-applies " within the definition clause of the Act, as neither 
the suits nor any execution proceedings in connection therewith 
were pending on the rst January, 1939. Norcan it be contended 
that the decrees were decrees which were not fully satisfied by 
that date. On Mr. Chakravarti’s own showing in connection with 
the first point, the decrees had ceased to exist on execution of the 
mortgage bond in lieu thereof. That would doubtless be satis- 
faction of the decrees, but even if it be supposed that the execu- 
tion of the fresh bond did not have that effect, it hardly admits 
of doubt that the decrees had been satisfied by opération of the 
law of limitation. It does not appear that any steps were taken 
within three years of the passing of these decrees to enforce the 
same by way of execution. . On that ground alone, it must be .held - 
that the decrees were no longer in existence and had been satis- 
fied. That being so, we do not think that the exception contained 
in the second proviso to sub-section (т) is of any avail to the 
petitioners. І ; . 

On these grounds we mnst hold that the learned Subordinate 
judge was right in the view he took, and this Rule must accordingly 
be discharged. We make no order as to costs. 

Let the counter-affidavit and the affidavit in- reply filed in the 
Court be kept on the record. 


Mukherjea, J. :—1 agree. 
P. R. Rule discharged. 
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Suit, maintainability of—Suit by a shebait for declaration as to debutter 
character of property—Alienation by mortgcge of debutier property as secular 
property by shebait—Suit by mortgagee and execution of decree—Suit by 
worshipper in the name of deity for declaration as to debutter character of 
mortgaged property and for invalidity of mortgage—Suit dismissed for default 
under Order о, Rule 8 of the Code of Civil Procedure (Act У of 1908)—Cause 
of action—ldol, representation of—Civil Procedure Code, Order 9, Rule 9— 
Gross want of care and diligence on the part of next friend of minor, when 
ground for setting aside of previous decision—Indian Evidence Act (I of 
1872), section 44—Power of shebait to institute a suit, if analogous to that of 
minor—Rule of representation of minor, if can be extended to shebait— 
Property, if completely dedicated or made а charge for the maintenance of 
Idol—Idol, status of—1dol's right, who can enforce—Legal position of infant 
as to setting aside of previous decision onthe ground of gross negligence of 
next friend. 


The plaintiff in the present suit is an Idol, an ancestral deity of B. The 
property in suit originally belonged . to B, who dedicated the same to the deity 
on the 6th October, 1859. By the deed of dedication, it was declared that B 
should be the first shebait, after his death, his full sister and his wife jointly, 
after their death, his daughters D and P jointly and after them their 
heirs. 


On the 20th August, 1925, J, son of P and father of the present next friend of 
the deity, instituted Suit Мо, 172 of 1925, making his wife, adult son’ minor 
sons, and daughters, son's wife and minor children parties defendants. J was 
then acting as a shebait of the Idol. J had three more daughters butas they 
were married, they were not made parties to the suit. The suit was fora 
declaration that the properties were secular in character and were the absolute 
properties of J. The properties are plots 1, 2 and 3 of the present suit. The suit 
was decreed on consent on the 14th November, 1923. 


* Appeals from Original Decrees Nos. 152 and 180 of 1938, against the 
decrees of Kumud Bandhu Sen, Esq., Subordinate Judge, First Additional Court. 
Alipore, District 24-Perganas, dated the 22nd March, 1938. 
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On the oth June 1927, J gave in mortgage property plot No. 1 of the present 
suit to S, who sub-mortgaged to T and F on 23rd July 1930. S, T and F, 
instituted suits on their mortgages and obtained final decrees. In 1933 S pro- 
ceeded to execute his decree and the property was advertised for sale, the date of 
sale being fixed on 25th October 1933. ` 

On the 23rd October, 1033, Suit No. 196 of 1933 was instituted purporting 
to be by the Idol by its next friend А for a declaration (a) that the properties in 
suit were the absolute Debuttur property of the plaintiff deity and (b) that the 
mortgages and mortgage decrees were not binding on the deity. А was one of 


+ the three married daughters of ] who was not made party in the suit of her 


father. According to the terms of the deed of dedication A was not and can 
never be a shebait. Her probable interest was that of a worshipper. J was made 
defendant No. 1 in the suit. His,children, wife, son's wife and children were all 
made defendants in this suit and were defendants Nos. 2 to 14. The mortgagee 
and sub-mortgagees were defendants Nos. 16 to 18. Defendants Nos, 16 to 18 
were interested only in the first item of the properties mentioned in the plaint. 
On the 19th November, 1924, the Suit was dismissed for default under Order 9, 
Rule 8 of the Code of Civil Prccedure, An application purporting to Бе on 
behalf of the plaintiff deity was filed by the same next friend for setting aside 
the dismissal order, under Order 9, Rule 9 of the Coce but was dismissed on 


‘the 31st August, 1935, it being held that there was no sufficient cause for 


default, J died on 27th April, 1935. 


Pending this suit (No. 166) the execution proceeding started by S was allowed 
to be dismissed for non-prosecution. A fresh execution was started after the 
dismissal of this Suit No. 196, 


On the 13th June, 1936, the present suit was instituted by the deity by its 
next friend, a shebait'and son of J, the other shebaits were made defendants and 
they were defendants Nos. 1to 3. This shebait plaintiff was defencant No. 6 
(minor) represented by his mother as guardian in his father's suit of 1925, where 
he supported his father's claim. He was defendant No. 5 (major) in Suit No. 196. 
The Idol alleges through his next friend that Suit No. 196 was dismissed through 
gross negligence of the then next friend : 


Held (per Curiam), that as the cause of action in respect of which the present 
suit had been brought - was not the same on which Suit No. 196 was founded, 
Order 9, Rule 9 of the Code of Civil Procedure was inapplicable. The execution 
case started by the mortgagee after the dismissal of Suit No. 196 gave rise toa 
fresh cause of action, 


“The cause“of action has no relation whatever to the defence which may ‘be 
set up by the defendants, nor does it depend upon the character of the relief 
prayed for by the plaintiff, It refers entirely to the grounds set forth in the 
plaint as the cause of action or in other words, tothe media upon which the 
plaintiff asks the Court to arrive at a conclusion in his favour’; Musst. Chand 
Kour v, Partab Singh (1). 


Per Pal, F: It isa bundle of essential facts which it is necessary for the 
plaintiff to prove before he can succeed in the case. 


(1) (1888) L. R. 15 I, A. 156; I. L. R, 16 Cale. 98. 


Vor. 14.) HIGH CouRT. 


Held Qer Curiam); that Order 9 rule 9 of the Code was also not a 
bar to the Idol’s bringing the pzescnt suit as the Suit No. 196 was not insti- 
tuted by the Idol but bya worshipper in the name of the Idol, who was not 
properly represented, The plaintiff in Suit No. 196 Бай no right to represent 
the Idol, 


Per Nasim Ali, $ : Order 9 rule 9 ot the Code was no bar to the present 
suit when the previous suit was dismissed owing to gross want of care and 
diligence on the part of aext friend in the conduct of suit. 


The power of a shebait of a Hindu Idol to institute a suit on behalf of the Idol 
is analogous to that of a legal guardian of a minor. 


Per Pal, F: Negligence of person or persons representing the Idol (or 
more correctly the interest of the ultimate multitude having interest in the 
endowment) should not be available for the purpose of avoiding the result of that 
litigation : Venkata Sheshayya v. Kotiscara Rao (1). 


The rule of representation of minor as laid down in Order 32 of the Code 
of Civil Procedure should not be extended by analogy tothe case of an Idol. 
Ап idol is not an infant in Hindu conception. 


Per Curiam: When a suit of a minor by his next friend is dismissed for 
default of the next friend due to his negligence, the minor is entitled to have 
the order of dismissal set aside, 


Per Pal, $: When the question is whether property conveyed by a deed 
of dedication isan absolute gift to the Idol or whether it is truly reserved to 
the donor's own heirs subject to a charge of maintaining the Idol and meeting 
al the suitable expenses, no fixed and absolute rule can be set up. The 


question can be settled only by a conspectus of entire provisions of the 
document, 


Held (per Curiam): That on the conspectus of entire provisions of the 
deed cf endowment, the whole property was absolutely conveyed to the 
deity. 

Per Pal, 3: The Idol isa juristic person and as ѕосһ it may sue and be 
sued. From its very nature it must act through some agency—shebait is such 


agent. Until the shebait is removed or controlled Ьу the Court he alone can act 
for the Idol. А 


A. Ordinarily a shebait alone can represent ап Ido] іп a suit or proceeding : 
Maharaja Yagadindra Nath Roy v. Rani Hemanta Kumari (2). | 


(a) Where there are several shebaits, the entire body of them will represent . 


the Idol : 


(b) Under some special, circumstances eren a co-shebait can represent the 
Idol: Nirmal Chandra Banerjee v. ¥yoti Prosad Bandopadhyay (3). 


B. It isonly under some special circumstances that the Idol may be re- 
presented by А 


(а) a prospective shebait ; 
(1) (1936) L. R. 641. А. 17 ; 65 C. L, J. 14. 


(2) (1904) L. R. 31 I. A. 203 ; L L. R, 32 Calc. 129. 
(3) (1941) 73 C. L. J. 453; 45 C. W. N, 709. 
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(b) a worshipper or any person interested in the endowment. It does not 
mean that these persons as of right represent the deity ina legal proceeding. 
They can sue in their own name and on their own behalf for the benefit.of the 


. debutter, 


C. In exceptional circumstances, the deity сап be represented in a legal 
proceeding by a person other than a shebait only by the special appointment 
of the Court : Pramatha v. Pradyumna (1) and Kanhaiya Lal v, Syed Hamid 
Ali (2). In such a case such persons may be under the control of the Court in 
the manner in Which and to the extent to which a next friend or a guardian of a 
minor is under such control under the provisions of order 32 of the Code of 
Civil Procedure, 


As regards minor seeking to set aside decision of dismissal made under Order 


9 rule 8 of the Code of Civil Procedure 


(a) the provision of section 44 of the Evidence Act cannot be extended to 
cases of gross negligence when the minor institutesa fresh suit in respect of the 
same cause of action: Venkata Seshayya v. Kotiswara (3). 


(b) When the minor institutes a suit for setting aside the adverse decision 
under Oder 9 rule 8, Order 9 rule 9 uf the Code is no bar, Tte suit is not in 
respect of the same cause of action. 


(c) When the infant applies in the previous suit itself for a review of 
the adverse decision under Order 9 rule 8 of the Code, negligence of the next 
friend is a good ground, Й 

Appeal by Defendants Nos. 16 and 17 (Sub-mortgagees) in 
Appeal No. 152 and by Defendant No. 15 (the Mortgagee) in 
Appeal No. 180. 

Messis. Atul Chandra Gupta and Bankim Chandra pete for 
the Appellants in Appeal No. 152. 

p ада: Chandra Das for the Appellant in Appeal 
No. 1 
» Pun Panthanan Ghosh, Paresh Chandra Shome, Rabiranjan 
Das Gupta and Bhagirath Chandra Das for the Respondents in 
Appeal No. 152. 

Messrs. Panchanan Ghosh, Paresh Chandra Shome, Rabtranjan 
Das Gupta, Atul Chandra Gupta and Bankim Chandra Banerji 
for the Respondents in Appeal No. 180. 

C. A. V. 

The following judguents were delivered : 

Nasim Ali, J. :—The material facts which are not in dispute in 
these two appeals are these: 

(1) On the 21st of Aswin, 1287 B. S. — 6th October, 1869. one 
Bhagaban Chandra Basu made a gift of 2 bighas of land (now 5 and 


(т) (1925) L. R, 52 I. А. 245 ; I. L. К. 52 Calc, 805 ; 41 C. L, J. 551. 


(2) (1923) L. R. 60 I. A. 263 ; 58 C. L. J. 443. 
(3) (1936) L. R, 64 L A. 17 ; 65 C. L. J. 14. 
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6 i ul Baksh Lane) to his sister Nilmoni Dassi by a registered 
deed of gift (Exhibit 7). On the same day heand his cousin 
Biswanath Basu executed an Arpannama Patra (Exhibit 5—deed of 
dedication). The material portion of this document is this: 

“Now in order that the daily Sheba (services) and periodical festi- 
vals etc. of the Idol Sri Sri Iswar Sridhar Salgram Shila Thakur, esta- 
blished by us which we have been carrying on all along may remain 
in tact in future, I, Bhagwan Chandra Basu in view of my (advarced) 
age and state of health and having no wife and children, and being 
apprehensive of any hindrance being caused to the said services etc. 
to the deity (Debsheba) in future dedicate my interest in the above 
property for the services of the Idol (Deb Sheba) and appoint 
Biswanath Basu the Shebait (thereof). All the properties apper- 
taining to the sixteen annas comprised of the respective share of 
both of us, mentioned above (1, 2, 9 and ro Karim Buksh Lane) 
are dedicated entirely for Deb-Sheba (services to the Idol). Of us, 
(illegible), I, Biswanath Basu. having appointed me and being 
appointed to do services tothe Idol we both hereby promise as 
follows:—that I Biswanath Basu shall henceforth reside etc. in the 
said house and hold possession of the estate etc. and shall collect 
rent from tenants and make arrangement of collections and repair 
houses and do all acts in respect of the aforesaid estate dedicated 
by us as well as get the same done and appropriate (illegible) the 
profits etc. and shall devote myself to the services to the deity 
(Deb Sheba) with the help of those profits and shall perform the 
Prescribed acts (illegible) repairs etc. eand (illegible) of the estate. 
After my death my full sister Srimatya Nilmony Dasiand my wife 
Srimaty Thakurdasi Dasi, if they survive me, shall both like myself 
jointly do services to the deity as my heirs and representatives and 
shall perform the Puja (worship) and daily and periodical rites etc. 
of the deity by being appointed to do the work of Sheba and by 
residing in the said house and by managing the properties dedicated 
for Deb Sheba. After their death my two daughters the elder 
Srimaty Bhuban Mohini Dasi, the'younger Srimaty Putit Pabani 
Dasi shall both jointly be appointed to do the work of Sheba and 
being possessed of the properties dedicated for Sheba of the Idol, 
they shall make settlement etc. according to the aforesaid rules and 
shall perform the Sheba of the Idol from the income thereof and 
after their death their heirs shall be appointed Shebaits and be 
possessed of the properties dedicated for Sheba and shall perform 
the Sheba etc. according to all the terms etc. mentioned above. 

None of them shall ever be competent to transfer the said pro- 
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perty and even if done it will not be allowed. Апа whatever build- 
ing or appurtenances etc. are made in the said house in future by us, 
our heirs or representatives shall also be dedicated for the Sheba of 
the Idol. None shall be competent to remove (illegible) any newly 
constructed building or appurtenances (illegible) or transfer the same 
by any machinations and even if done the same will not be allowed 
and be invalid. If ever for any Government purpose or any 
unexpected and unavoidable (illegible) (cause ?) the aforesaid pro- 
perty is to be sold or transferred, from the consideration money 
thereof other properties shall be purchased and the same shall be 
dedicated for the services of the deity on the above terms and the 
work of Sheba etc. of the deity shall be carried out from the income 
thereof. | 

ОКК КС, To the above effect we, of our respective free 
will, execute this deed of dedication (Arpannama Patra) by dedi- 
cating the aforesaid land and the aforesaid house etc. for Sheba of 
the Idol. ” 

(2) Biswanath Basu died in the year 1881. On 29th June, 1890 
Nilmoni Dasi dedicated the properties which she obtained by gift 
from Bhagaban to the same deity viz. Sree Sree Iswar Sridhar 
Salgram Thakur. She died in 1898. The wife of Biswanath, 
Thakurani Dasi died in 1902. Bhubanmohini, the eldest daughter of 
Biswanath died in 1913 without leaving any issue and Patit Pabani, 
the next daughter of Biswanath died in 1914 leaving a son Jogesh 
Chandra Chandra. 

(3) On the 2oth of August, 1925, Jogesh Chandra brought a suit 
(Title Suit No. 172 of 1925) in the Court of the Subordinate Judge 
at 24-Parganas for a declaration that the properties covered by the 
Arpannamas (Exhibit 5 and Exhibit 7) were secular properties and 
were his absolute properties (Exhibit 13). In this suit his four sons, 
his wife, the wife of his eldest son and two sons of his eldest son 
were impleaded as defendants. Tne Idol in whose favour the 
Arpannamas (Exhibit 5 and Exhibit 7) were executed was not made 
& party to this suit. On the 12th November, 1925 the defendants in 
that suit filed their written statement (Exhibit B). On 14th 
November, 1925 the suit was decreed by consent and the properties 
were declared to be secular and absolute properties of ‘Jogesh 
(Exhibit 12A). 

(4) On gth June, 1927, Jogesh mortgaged one of the properties 
(9 & Іс, Karim Buksh Lane) covered by the Arpannama Exhihit 5— 
by a mortgage deed (Exhibit Ст) to one Sailendra Chandra Dutta 
(defendant No. r5 -in the present suit). On 23rd July, 1930 Sailen 
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sub-mortgaged No. 9 and ro Karim Bux Lane to Тап Bhusan Roy 
and Pulin Krishna Roy (defendants Nos. 16 and 17 іп the present 
suit) by a deed of sub-mortgage (Exhibit C). On the зой July, 
1932, defendants Nos. 16 and 17 brought a suit (Title Suit No. 209 
of 1930) in the Court of the Subordinate Judge, 24-Parganas against 
defendant No. 15 and Jogesh for recovery of money due on the 
sub-mortgage (Exhibit 15). This suit was decreed and the mortgagee 
put up the mortgaged property to sale in Title Execution Case 
No. тод of 1933. 25th October, 1933 was fixed for sale. The 
‘mortgagee also obtained a decree onthe basis of his mortgage in 
Title Suit No. 109 of 1932 in the Court of the Subordinate Judge, 
24-Parganas. 


(5). On 23rd баай 1933, Anupama, a daughter of Jogesh who 
was not a party in Title Suit No. 172 of 1925 brought a suit (Suit 
‘No. 106 of 1933) in the Court of the Subordinate Judge, 24-Parganas 
as next friend of the Idol Salgram Thakur for a proper construction 
of the two deeds of dedication (Exhibit 5 and Exhibit 7) and fora 
declaration that the properties dedicated by them viz. Municipal 
premises Nos. т, 2, 5,6, 9 and то Karim Bux Lane were absolute 
debutter properties and that the mortgage by Jogesh in favour of 
defendant No. 15 and the sub-mortgage by defendant No. r5 in 
favour of defendants Nos. 16 and 17 in the present suit were void 
and inoperative and were not binding on the plaintiff deity. In this 
suit there wasa prayer for permanent injunction restraining the 
mortgagee and sub-mortgagees from selling the mortgaged properties 
in execution of their decrees. Jogesh, his four sons, four daughters, 
the wife of his son Girindra Chandra, the sons of his eldest son 
Srish Chandra, and the wife of his eldest son were impleaded as 
defendants in this suit. Interim injunction was issued on 23rd 
October, 1933 but dissolved on 22п@ November, 1933. Ап appeal 
against this order was also dismissed. Thereafter issues in this suit 
were settled on the 17th of May, 1934 and 6th of July, 1934 was 
fixed for the hearing of the suit. The Subordinate Judge while 
fixing the date of the hearing recorded the following order :— 


* All Tadbir must be finished before the date fixed or the suit 
will be fixed peremptorily for peremptory hearing and no Tadbir will 
be allowed hereafter. ” 


On 6th July, 1934 plaintiff prayed for time to make Tadbir. 
Thereupon the Subordinate Judge passed the following order :— 


“ Seven days time more is allowed for the last time. 


Fix 14th July, 1934 for fixing the date of hearing. ” 
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On 14th July, 1934, plaintiff prayed for summons to witnesses, 
The Court thereupon said :— 


* Fix 6th September, 1934, for peremptory hearing. Summons 
to witnesses be issued, parties to come ready accordingly." On 
25th of August, 1934, the suit was transferred to the Additional 
Subordinate Judge for disposal. On 6th September, 1934, plaintiff 
prayed for an adjournment. Thereupon the Court ordered : 

‘Time allowed. Suit adjourned to 14th November, 1934, for 
peremptory hearing. The parties do come ready on that дау.” 

On the last mentioned date plaintiff again prayed for an adjourn- 
ment. The Court thereupon made the following order :— 

* Heard both sides. Sreemati Anupama prays for an adjourn- 
ment on the ground that her husband being ill, steps could not be 
taken on her behalf. She had prayed for too many adjournments 
and all necessary papers ought to have been produced long ago. 
The husband is also present in Court to-day. I grant adjournment 
cost of Rs. 4 to each of the defendants Nos. 16 and 17 as a condi- 
tion precedent to the hearing of the suit ” ; 

On the rgth November, 1935, plaintiffs pleader applied‘ for 
time on the ground that the parties were about to come to terms. 
The Subordinate Judge, however, rejected the prayer and dis- 
missed the suit for default and awarded cost to the mortgagee and 
the sub-mortgagees who were ready on that day to go on with the 
case. On 14th December, 1934 plaintiff filed an application under , 
Order 9, rule 9 of the Code of Civil Procedure for setting aside 
the dismissal order passed оп то November, 1934. The Subor- 

-dinate Judge heard this application on the 31st of August, 1934 
and passed the following order : 

“On 14th November, 1934, the case was fixed for hearing. The 
plaintiff filed the petition for time on the ground of her husband’s 
illness and 19th November, 1934 was fixed for positive hearing. 
On 19th November, 193, plaintiffs pleader applied for time on 
the ground that the parties were about to come to terms, Defen- 

dant No. 16's pleader said that the application was a bogus one 
as there was no such talk and it was clear that he was not agreeable 
to any terms of compromise. When there is no chance of getting 
an adjournment itis commonplace dodge to speak to the Court 
that there is a talk of compromise and so the case may be adjourned 
for its materialisation. As there was no sufficient cause for plain- 
tiff’s non-appearance on the date fixed for peremptory hearing there 
is no sufficient reason for setting aside the order of dismissal." 

Title Execution Case No. тоо of 1933 was dismissed for non- 
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prosecution after the institution of Title Suit No. 196 of 1933. 
Thereafter the defendant No. 15 again put his mortgage decree 
in Execution Case No. 107 of 1935 and put up the mortgaged pro- 
perty to sale. 

Jogesh died on 27th April, 1935. 

On 13th January, 1936, the Idol Sree Sree Iswar Sridhar Sal- 
gram Thakur represented by his next friend Krishna Chandra 
Chandra, one of the shebaits instituted the present suit in the 
Court of the Subordinate Judge, 24-Parganas. In this suit the 
other co-shebaits, the daughters of Jogesh including Anupama 
Dassi, the wife of Girindra Chandra Chandra, the sons of the eldest 
son of Jogesh, the priest of the Idol (defendant No. 14), the mort- 
gagee (defendant No. r5) and the sub-mortgagees (defendants 
Nos. 16 and 17) were impleaded as defendants. 

The allegations of the plaintiff so far as they are material for 
the purposes of the present appeal are these : 


The properties which were the subject-matter of Title Suit 
No. 196 of 1933 were made debuttar by the deed of dedication 
(Ex. 5). This suit brought on behalf of the plaintiff deity was 
dismissed on the 19th of November, 1934, for default owing to 
and by reason of the gross negligence and laches of Anupama Dasi 
the defendant No. 9 who represented the plaintiff deity in that 
suit as his next friend and that the said next friend was further 
-guilty of gross negligence and laches in not preferring an appeal 
against the order of the Subordinate Judge dated grst of August, 
1935, dismissing the application under Order 9, rule 9 of the Code 
of Civil Procedure. That there was good ground of appeal against 
the same. The present suit is therefore not barred by Order 9, 
rule 9 of the Code of Civil Procedure. Defendant No. 15 is about 
to sell wrongfully municipal premises Nos. 9 and ro Karim Bux 
Lane in execution of the mortgage decree obtained by him on 
the basis of the mortgage executed in his favour by Jogesh on the 
gth July 1:927 (Ex. Cr) in Execution Case No. 107 of 1935. The 
said mortgage constituted a breach of trust by Jogesh who was in 
possession of the mortgaged properties as Shebait on the basis of 
Arpannama (Ex. 5). The mortgage as well as the decree passed 
on the mortgage are not binding on the plaintiff deity, On these 
allegations the deity prays:for a declaration that the properties 
which were the subject-matter of the Title Suit No. 196 of 1933 are 
absolute debuttar properties of the plaintiff deity and that munici- 
pal premises Nos. 9 and то Karim Bux Lane are not liable to be 
sold in Execution Case No. 109 of 1935. 
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-- The suit was contested by defendant No. 15, the mortgagee 
and defendants Nos. 16 and 17, the sub-mortgagees. The defences 
of these defendants so far as they are material for the purposes 
of the present appeal are: | 

(r) that the disputed properties were not made absolute 
debutter (Ex. 5). 

` (2) Title Suit No. тоб of 1933 having been dismissed under 
Order 9 rule 8 of the Code of Civil Procedure the present suit is 
barred under Order 9, rule 9 of the Code. 

The trial Judge has over-ruled both these defences and has 
decreed the suit. 

Hence these two appeals-—one (F. A. 180 of 1938) by defendant 
No. 15 the mortgagee and the other (F. A. 152 of 1938) by the 
sub-mortgagees (defendants Nos. 16 and 17). 

Only two grounds were urged on behalf of the appellants in 
these two appeals: (1) that the properties in suit were not abso- 
lutely dedicated to the family Idol but they were charged only 
with the expenses of Debsheba (the worship of the Idol). (2) That 
the suit is barred under Order 9, rule 9 of the Code of Civil Proce- 
dure in view of the admitted fact that Title Suit No. 106 of 1933 
which was instituted by the plaintiff Idol was dismissed under 
Order 9, rule 8 of the Code. 

First Ground—The plaint properties are three in number. 
Ex. 5 covers the first property Ex. 7 covers the other two proper- 
ties. "These two documents clearly show that the properties in 
suit were dedicated absolutely to the plaintiff Idol. There is, 
therefore, no substance in this ground. 

Second Ground—The reasons given by the Subordinate Judge in 
support of his finding that the Order 9, rule 9 of the Code is not a 
bar to the present suit are :— 

(a) plaintiff Idol is a perpetual minor and is entitled to the 
protection given by law to the minors against the negligent actings 
of its guardians. 

(b) Anupama was guilty of gross negligence in the conduct 
of the previous suit. The plaintiff deity is, therefore, entitled to 
reopen in the present suit the question raised in the previous suit. 

Mr. Gupta’s contention on behalf of the appellants is that a 
Hindu Idolis a juristic person like any other juristic person under 
the Engligh system and not a minor or a perpetual minor. 

In Rambrakma Chatterjee v. Kedar Nath Banerjee (т) Mooker- 
jee, J. said : ` B 

() (1922) 36 C. L. J. 478 (483). 
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f We need not describe bed in detail the normal type of con- 
tinued worship of a consecrated image—the sweeping of the temple, 
the process of smearing, the removal of the previous day's offerings 
of flowers, the presentation of fresh flowers, the respectful, oblation 
of rice with flowers and water, and other like practices. It is suffici- 
ent to state that the deity is, in short, conceived as a living being 
and is treated in the same way as the master of the house would be 
treated by his humble servants. The daily routine of life is gone 
through with minute accuracy : the vivified image is regaled with 
the necessaries and luxuries of life in due succession, even to the 
changing of clothes, the offering of cooked and uncooked food, and 
the retirement to rest." 

These observátions were approved by the Judicial Committee 
in Pramatha Nath Mullick v. Pradyumna Kumar Mullick (т). 

In view of the religious customs of the Hindus which have been 
recognised by Courts of law a Hindu Idol like a juristic person 
under the English system has been vested with the capacity of 
holding properties and with the power of suing or being sued (Ibid). 


A juristic person under the English system has no body or soul. 
It has rio rights except those which are attributed to it on behalf 
of some human beings. The lump of metal, stone, wood, or clay 
forming the image of a Hindu Idol issnot a mere moveable chattel. 
It is conceived by the Hindus as а living being having its own 
interests apart from the interests of its worshippers. It is а juristic 
person of a peculiar type. 


. 
The points of similarity between a minor and Hindu idol are: 


(т) Both have the capacity of owning property. 

(2) Both are incapable of managing their properties and pro- 
tecting their own interests. 

(3) The properties of both are managed and protected by 
another human being. The manager of a minor is his legal guar- 
dian ànd the manager of an Idol is its Shebait. ` 

(4) The powers of their managers are similar. 

(5) Both have got the right to sue. 

(6) The bar of Section тт and Order 9, rule 9 of the Code of 
Civil Procedure applies to both of them. 

The points of difference between the two are : 

(1) A Hindu Idol is a juristic or artificial person but a minor 
is a natural person. 

(2) A Hindu Idol exists for its own interest as well as for 


(1) (1925) L. R. 521. А. 245; L L. R. 52 Calc, 809 ; 41 C. L. J. 551 (554). 
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the interests of its worshippers but a minor does not exist for the 
interests of any body else. 

(3) The Indian Contract Act (а substantive law) has taken away 
the legal capacity of a minor to contract but the legal capacity of 
a Hindu Idol to contract has not been affected by this Act or by 
any other statute. 

(4) The Indian Limitation Act (an adjective law) has exempted 
a minor from the operation of the bar of limitation but the protec- 
tion has not been extended to a Hindu Idol. 

From the above it is clear that there is some analogy between a 
minor and a Hindu Idol but the latter is neither a minor nora 
perpetual minor. 

Although in the law an Idol has the power of suing, it has no 
physical capacity to sue. ‘The absence of physical capacity is 
perhaps referred to by the Judicial Committee when they said in 
Jagadindra’s case (1) that the right of suit is not vested in the Idol. 
Who is then entitled to exercise the Idol’s power of suing ? This 
is a matter of substantive law. 


* Its (idols) interests are attended to by the person who has 
the deity in his charge and who is in law its manager with all the 
powers which would in such circumstances on analogy be given 
to the manager of the estate of an infant heir.” (Pramatha Ма 
case (2)). “ Тһе manager of the estate of an infant heir ” appa- 
rently means the legal guardian of an infant. The powers of the 
legal guardian of an infant include the power to sue on behalf 
of the infant. The SheBait of a Hindu Idol is its manager in 
law. On the analogy of the power of the legal guardian 
of an infant the Shebait of a Hindu Idol has the right to sue 
on behalf of the Idol, for the protection of its interests. In this 
sense it may be said as was said by the Judicial Committee in 
Jagadindra’s case (1) that the right of suil vests in the Shebait. 

It has been -held by this Court thata suit for a declaration 
tbat illegal alienations of private debuttar properties by а shebait 
are invalid is maintainable at the instance of a prospective shebait 
[Girish Chandra Saw v. Upendra Nath Giridas (3)] or any 
member of the founders family who is entitled to worship the 
Idol [Panchkart Коу v. Amodelal Burman (4), Sashi Kumari Devi 

(х) (1904) L. R. 31 I. А. 293; L L, R. 32 Calc. 129. 

(2) (1925) L. R. 52 I. А. 245; I. L, В. 52 Calc. 809 ; 41 C. L. J. 551. 

(8) (1931) 35 C. W. N. 768. (4) (1937) 41 C. W, N. 1349. 
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v. Dhirendra Kishore Roy (т) and Nirmal Chandra Banerjee v. 
Jyoti Prosad Bandopadhyay (2) ]. 


A Hindu Idol as has been already stated is a juristic person 
having its own interests apart from the interests of its worshippers. 
Jagadixdra's case (3) and Pramatha Mullick’s case (4) are authori- 
ties for the proposition that its power of suing for protecting 
its own interests is to be exercised by it through its de juse or de 
fatto shebait. 


The worshippers of the Idol are interested in the Idoland as 
such are interested in the property dedicated to it for its main- 
tenance. Their right to sue for the protection of the Idol’s pro- 
perty is founded upon their own interest viz, a right of worship 
apart from and independent of the Idol's right to sue for the protec- 
tion of its own interests and properties. They have no right to 
exercise the Idol's power of suing. 


Anupama was not a shebait de jure or de facto. She was not 
a prospective shebait. She had only the right of worshipping the 
Idol. She brought the previous suitin her capacity as a person 
interested in the Idol’s property. She had no legal capacity to 
exercise the idol’s power of suing on its behalf. If she did the 
Idol is not bound by the results of the exercise of such powers. 
The previous suit instituted by her as next friend of the Idol 
was not, therefore, the Idol’s suit. Order 9 rule 9 of the 
Code of Civil Procedure is not, therefore, a bar to the present 
suit. • 


“The dismissal of а suit іп terms of section то2 (order 9 гше 
8 of the Code of Civil Procedure) was plainly not intended to 
operate in favour of the defendant as res judicata. It imposes, 
however, when read along with section 103 (order 9, rule 9 of the 
Code) a certain disability upon the plaintiff whose suit has been 
' dismissed. He is thereby precluded from bringing a fresh suit 
in respect of the same cause of action. Now the cause of action 
has no relation whatever to the defence which.may be set up by 
the defendant, nor does it depend upon the character of the relief 
prayed for by the plaintiff. It refers entirely to the grounds set 
forth in the plaintas the cause of action, or, in other words, to 
the media upon which the plaintiff asks the Court to arrive at a 


(1) (1940) 45 C. W. N. бсо. 

(2) (1941) 73 C. L. ]. 453 ; 45 C. W. N. 709. 

(3) (1904) L. R. 31 I. A. 203; I. L. R. 32 Calc. 129. 

(4) (1925) L. К. 52 I. A. 245 ; L L, R, 52 Cale, 809 , 41 C, L. J. 551. 
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conclusion in his favour”. [Per Lord Watson in Musammat Chand 
Kaur v. Partab Singh (1) ]. 

The real cause of action in the previous suit was the attempt ? 
of Ње appellants to sell the debuttar properties in execution case 
No. 109 of 1933. This execution case, however, was dismissed 
for non-prosecution after the institution of the previous suit. The 
cause of action of the persent suit is a fresh attempt by the appel 
lants to sell the debuttar properties by starting another execution 
case, namely 107 of 1935. It cannot be said, therefore, that the 
cause of action in the present suit is identical with the cause of 
action in the previous suit. In this view of the matter Order 9, rule 
9 is not a bar to the present suit. i 


When a suit is dismissed under Order 9 rule 3 of the Code 
the suit can be restored under Order 9, rule 9 if there was suffi- 
cient cause for the non-appearance of the plaintiff. Where the 
suit is dismissed under rule 8 for default of the plaintiff owing to 
gross want of care and diligence on his part the suit cannot be 
restored under rule 9. In view of the decision of the Judicial 
Committee in Chajju Ram's case (2) it is doubtful whether the 
order of dismissal can be set aside by an application for review 
under Order 47, rule 1 of the Code of Civil Procedure. 

There is a divergence of opinion among the Judges of High 
Courts in India as regards the substantive right of a minor to 
bring a separate suit for setting aside the decree passed against a 
minor owing to the negligence of the next friend or guardian ad 
litem of the minor in the conduct of the suit. The reasons given by 
the Judges who are in favour of the view that such a suit is main- 
tainable by a minor are these : 

(1) Under the English common law such a suit is main- 
tainable. 

(2) In India there is no statute prohibiting such a suit. 

(3) There is no reason why this protection.given to the minors 
in England should not be extended to minors in India on grounds of 
justice, equity and good conscience. ; 

(4) The real basis of the binding character of the decree 
against a minor i$ the effect of his having been duly represented 
by a proper person. If the guardian of a minor is grossly negli- 
gent of his duties he ceases to represent the minor properly and 
effectively and the result is the same as if no guardian had been 
in existence. The wilful and wanton negligence on the part of a 

(1) (1888) L. R. 15 I. А. 156 ; I. L. R. 16 Calc. 98. 

(2) (1922) L. К. 49 1. А. 144 ; 36 C. L. J. 459. 
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guardian disqualifies him —Per Sulaiman J. (as he then was) in Siraj сш 
Fatma v. Mahumed Alt (т). 1941, 

The reasons given by the Judges who have taken the opposite Rai Tarit Bhusan 
view are these : Bahadur 

(т) An infant in England has no such right. Sri Sri oe Sridhar 


"“ (г) There is no just and equitable ground for conferring such Salgram Sila Thakur 


a right on a minor inasmuch as . Nasim Ali, F. 

(a) the person who has obtained the decree against the minor = 
is not in a position to see that the next friend or the guardian of 
the minor carries out his duties properly, 

(b) if the next friend or guardian ad litem fails in his duty it 
is difficult to see why he would be deprived of the fruits of the 
decree in his favour if he has proceeded in gcod faith in accordance 
with the rules of the Code. The peculiar anxiety of course to 
protect an infant who cannot protect himself at the expense of 
the finality of suits against infants will cause injustice to the in- 
nocent person wao has got a decree in his favour against the 
infant. Per Beaumont, С. J. in Krishnadas Padmarabhrao Chanda 
Varkar v. Vithoba Annappa Shetti (2). 

The preponderance of authority however is in favour of the 
view that a decree passed against a minor owing to the gross 
negligence of his guardian is not binding on the minor and that 
such a decree can be set aside or declared to be not binding on the 
minor in a separate suit brought by the minor. 

Under Order 32, rule 9 of the Code of Civil Procedure the 
Court may remove the next friend of a minor if the interest of 
the next friend is adverse to that of the minor or he Coes not 
do his duty. The effect of the decision of the Judicial Committee 
in AMusammat Rasidun-Nisa v. Mahammad Ismail Khan (3) is 
that when the interest of the guardian ad litem is adverse to that of 
the minor the decree is not binding on the minor. 

The power of the shebait of a Hindu Idol to institute a suit 
on behalf of the Idol is analogous to the power of the legal guardian 
of an infant to institute a suit on behalf of the miror. Anupama 
was not the shebait of the Idol Her power to bring the suit on 
behalf of the Idol cannot be higher than that of the shebait ' 
ofthe Idol. The Idol, therefore, cannot be in a worse position 
than it would have been if the suit had been brought by the 
shebait. 


(1) (032) L L. R. 54 All. 646. е 
(2) [1939] Во т. 340. І 
(3) (1909) L. К. 361. A. 168; 1.1. К. 31 All. 572 ; 10 C. L. J. 3:8. 
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Analogy isa source of judicial principles and can be lawfully 
followed only as a guide to the rules of natural justice in .the 
absence of any statutory prohibition. If the view taken by the 
majority of the Judges of the High Courts in India, namely that 
Order 9, rule 9 of the Code of Civil Procedure is no bar toa 
fresh suit by a minor when the previous suit by his next friend 
was dismissed for default owing to the negligence of the next 
friend in the conduct of the previous suit is correct there is no 
reason why this protection should not be extended to a Hindu 
Idol in this country as I am aware of no statutory law in this 
country prchibiting the extension of such protection. 

The Subordinate Judge has found that Anupama who was the 
next friend of the plaintiff Idol in the’ previous suit was guilty of 
negligence in the conduct of this suit. This finding of the Judge is 
justified by the facts and circumstances disclosed by the evidence in 
this case. The properties іп suit are undoubtedly debuttar pro- 
perties. If Anupama had simply produced the registered deeds of 
dedication there would have been an end of the defence in that suit. 
Mr. Gupta appearing on behalf of the appellants did not assail the 
finding of the trial Judge that she was grossly negligent in the 
conduct of the previous suit. The allegation of the plaintiff Idol 
in the plaint of the present suit that Anupama was guilty of gross 
negligence in the conduct of. the previous suit was not specifically 
denied in the written statement of the appellants. 


In the plaint of the present suit there isno express prayer for 
setting aside the order of dismissal in the previous suit or fora 
declaration that it is not binding on the plaintiff Idol. There is, 
however, no dispute about the material facts on which Court can 
give such a relief. There is nothing in the law which disentitles 
the plaintiff Idol to get these reliefs in the present suit. I, therefore, 
see no reason why the order of. dismissal in the previous suit 
should not be set aside or decise b to be not binding on the plaintiff 
Idol. ; 

For the.reasons given above I hold that the present suit is not 
barred by Order 9, Rule 9 of the.Code of Civil Procedure, that the 
properties in. suit are absolute debuttar properties and that Muni- 
cipal Premises Nos. 9 and.1o Karim Bux Lane. are not liable to be 
sold in execution of the mortgage decrees obtained -by бегени 
Nos. 15, 16 and 17. 

The appeals are accordingly dismissed with costs to plaintiff 
respondent. 

Pal, J. :—This.is an appeal by the defendants Nos. 16 and I] 


EJ 
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"in a suit for declaration that the properties described in the 
Schedule A of the plaint constitute the absolute Debuttar properties 
of the plaintiff deity and that the same is not liable to sale in the 
Execution Case No. 10; of 1935 of the Second Court of the Sub- 
ordinate Judge at Alipore nor in execution of the mortgage decrees 
in Title Suit No. 209 of 1930 and Title Suit No. 189 of 1932. 

The following genealogical table will be helpful in understanding 
the facts of the case :— 





- | G. 
ко hr di 
Bhagavan Chandra Basu 
- Biswanath Basu у Nilmoni Dasi 
(D. :881) = Thakurani Dasi (D. 1898) 
| 
A | 2 
Bhubanmohini d Patitpabani 
(D. 1013) (D. 8th April, 1914) 
Jogesh Chandra Chandra 
(D. 27th TUN 1935) 
Т | | 
Sons Daughters 
Defendants 1—3 Defendants 5—9 


Next friend 


Krishna! Chandra Anupama 

The plaintiff in the present suit is Sri Sri Iswar Sridhar Salgram 
Sila Thakur. It was the ancestral family deity of Bhagavan Chandra 
and Biswanath. : 

The property in suit originally belonged to Bhagavan Chandra 
Basu and Biswanath Basu. They dedicated the same to the deity 
on the 6th October, 1869. 

By the deed of dedication the following scheme for the Shebait- 
ship of the deity was made :— 

Biswanath Basu was to be the first shebait. After his death his 
fullsister, Nilmoni Dasi, and his wife, Thakurani, would be the 
joint Shebaits. After their death his two daughters, Bhubanmohini 
and Patitpabani, would be the joint shebaits. After their death 
their heirs should be appointed shebaits. 

On the 2о{һ August, 1925 Jogesh Chandra Chandra, the ihen 
Shebait, and father of the present next friend of the deity, instituted 
the Title Suit No. 172 of 1925 in the Court of the Second Sub- 
ordinate Judge, District 24-Parganas, making his wife, adult son, 
minor sons and daughters, son’s wife and son’s minor children 
parties defendants. Jogesh Chandra had three more daughters, viz., 
the present defendants Nos. 7 to 9. They were not made parties to 
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this suit, perhaps because, being married, they ceased to be mem- ' 
bers of his family. The suit was for a declaration that the properties 
described in the schedules to the plaint were secular in character 
and were the absolute properties of Jogesh Chandra. 

Schedule (Ka) plots (a) and (b) and Schedule (Kha) of that suit 
are the properties in plots 1, 2 and 3 respectively of the present 
suit. 

In this suit of 1925 the defendants appeared, filed a written state- 
ment on the rzth November, 1925, and prayed that the suit may be 
decreed but with costs to the defendants. - 

On the 14th November, 1925, the suit was decreed with the 
consent of the defendants declaring the properties in suit to be 
seculat in character and also to be the absolute property of Jogesh 
Chandra Chandra. 

On the oth June, 1927, Jogesh Chandra Chandra borrowed 
Rs. 15,000 and gave in mortgage the property No. т of the present 
plaint to one Sailen Chandra Dutta. 

On the 23rd July, тозо, the mortgagee, Sailen Chandra Dutta 
submortgaged the property to Rai Tarit Bhusan Roy and Pulin 
Krishna Roy to secure a loan of Rs. 8500. 

Thereafter Sailen Chandra instituted Title Suit No. 209 of 1930 
on the said mortgage and obtained a final decree in it. 

On the 3oth July, 1932, Rai Tarit Bhusan Roy and Pulin 
Krishna Roy instituted Title Suit No. 189 of 1932 in the Court of 
the 2nd Subordinate Judge at Alipore on the sub-mortgage, making 
their mortgagor as also Jogesh Chandra Chandra parties defendants. 
They also obtained a final decree in this suit. 

In 1933 Sailen Chandra proceeded to execute his decree in 
Execution Case No. xog of 1933. The property was advertised for 
sale in execution of the decree, the date of sale being fixed on the 
25th October, 1933. Thereupon on the 23rd October, 1933, the 
Title Suit No. 196 of 1933 was instituted in the Court of the znd 
Subordinate Judge, Alipore, purporting to be by the Idol Sri Sri 
Iswar Sridhar Salgram Sila Thakur by its next friend Sreematy 
Anupama Dassi, (1) for a declaration (a) that the properties in suit 
were the absolute Debottar properties of the plaintiff deity, (b) that 
the mortgages and the mortgage decrees were not binding on the 
deity and (2) for a permanent injunction restraining the decree- 
holders from executing the decrees against the property. The next 
friend in this suit, Anupama Dasi, was one of the three married 
daughters of Jogesh Chandra who were not made parties in his 
suit of 1925. It may be noticed here that according to the terms of 
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the deed of dedication and in the events that have happened 
Anupama was not and can never be а shebait. Her only probable 
interest was that of ‘a worshipper. In fact in paragraph 12 of her 
plaint the only interest claimed by her was that of a worshipper of 
the deity. 

This suit was instituted when Jogesh was still alive. He was 
made defendant No. x inthe suit. His children, wife, son's wife 
and son's children were all made defendants in this suit. They 
were the defendants Nos.2 to 14. The mortgagee and the sub- 
mortgagees were made defendants Nos. 16 and 17 and 18 respec- 
tively. Itmay be mentioned here that the defendants Nos. r6, 
17 and 18 were interested only in the first item of the properties 
mentioned in the plaint. 

An application for a temporary injunction for restraining the 
defendant No. 16 from selling the property in item No. 1 in 
Execution case No. 109 of 1933 was made in that suit. 

On the 22nd November, 1933, the Court refused the prayer 
for injunction, being of opinion that "the intended sale will not 
by itself prejudice the rights, if any, of the plaintiff.” He, however, 
directed that the property should be sold subject to a declaration 
that it was the subject matter of asuitin that Court and the 
doctrine of Zis pendens would apply and that the purchaser would 
purchase the right, title and interest of the judgment-debtor Jogesh 
Chandra subject to the said /és. After several adjournments the 
suit was fixed for hearing on the 14th November, 1934. On this 
date the next friend prayed for an adjournment and the Court 
made the following order: . 

Heard both sides. Sm. Anupama Dasi prays for adjournment 
on the ground that her husband being ill, steps could not be taken 
on her behalf. She had prayed for too many adjournments and 
all necessary papers ought to have been produced long ago. 
The husband is also present in Court today. I grant adjournment 
only upto the roth November, 1934. The suit will be heard 
positively on that date. Plaintiff to pay adjournment cost of 
Rs. 4 to each of the defendants Nos. 16and 17 as a condition 
precedent to hearing of the suit. à 

On the 1roth November, 1934, she again prayed for an adjourn- 
ment. The Court made the following order :— 


“The lawyer for the plaintiff prays for further adjournment. 
The grounds put forth by him are that the plaintiff and defen- 
dants Nos. 17 and 18 have come to terms regarding this suit and 
that the plaintiff has already approached the Solicitor for defen- 
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dant No. 16 for amicable settlement and that there is a reasonable 
chance of a compromise being arrived at. Defendant No. 16 is 
present in Court and from his attitude it is clear that he is not 
agreeable to any compromise. The suit was definitely fixed for 
hearing to-day and nobody can be held responsible if the plaintiff 
has not come prepared for the hearing. Adjournment is refused 
and case ordered to be proceeded with. The lawyer for the 
plaintiff has no further instruction and no witnesses for the plain- 
tiff are (sic) present. Suit is dismissed with costs.” 

Thereafter an application under Order 9, rule 9, Civil Pro- 
cedure Code was filed purporting to be on behalf of the plaintiff 
deity by the same next friend and the Miscellaneous case No. 2 
of 1934 was started. 

During the pendency of this Miscellaneous case Jogesh died 
on the 27th April, 1935. The Miscellaneous case was heard and 
dismissed on the 31st August, 1935, it being held that there 
was no sufficient cause for default. 

It appears that the Execution case No. тод of 1933 was 
allowed to be dismissel for non-prosecution during the pendency 
of the Title Suit No. 196 of 1933 (Plaint paragraph 25). Atany 
rate the property in question was not sold in that execution 
proceeding and the said execution case was allowed to be dismissed 
for non-prosecution. 

A fresh Execution Case No. 107 of 1935 for the execution of 
the decree in Title Suit No. 209 of 1930 was started after the dis- 
missal of the aforesaid Titlé Suit No. 196 of 1933. 

On the 13th June, 1936, the present suit was instituted by the 
deity, this time by its next friend, Krishna Chandra Chandra, a 
son of Jogesh Chandra. This next friend was defendant No. 6 
(minor) represented by his mother as guardian in his father’s 
suit of 1925, where he supported his father’s claim. He was 
defendant No. § (major) in the previous suit of 1933 (Title Suit 
No. 195 of 1933). By the terms of the deed of dedication he is one 
of the present shebaits of the deity, the other shebaits being the 
defendants Nos. т to 3. 

The Idol in the present suit through its present next friend 
alleges that the previous suit was dismissed by the gross negligence 
ofthe then next friend. Various questions of law and fact were 
raised in this case in the Court of first instance. The learned Sub- 
ordinate Judge found— BE 

(1) that the Arpannama (the deed of dedication) and the 
other deeds referred to in the plaint were genuine and бола fide 
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and that they were intended to be given! effect to and were 


given effect to and that there was no absolute grant in favour of 
the deity ; 

(2) that the plaintiff deity was duly installed as claimed in 
the plaint and had been in existence even before the time of the 
dedication ; 

(3) that the predecessors-in-title of Jogesh Chandra Chandra 
possessed and managed the próperty as shebaits of the plaintiff 
deity and that there was по doubt that from 1869 up till 1925 the 
properties were managed by successive shebaits as the properties of 
the plaintiff deity-; 

(4) that the properties were and were always treated as the 
absolute debuttar properties of the deity and were not the secular 
properties of the judgment-debtor Jogesh Chandra ; 

(5) that the decree in Title Suit No. 172 of 1925 was not bind- 
ing on the plaintiff deity ; ў 

(6) that the mortgages in favour of the defendants Nos. 15, 16 
and 17 were not binding on the plaintiff deity ; 

(7) that the decrees passed in Title Suits Nos. 209 of 1930 and 
189 of 1932 were not binding on the plaintiff ; and 

(8) that Jogesh Chandra having accepted the shebaitship 
could not claim adverse possession against the deity from 1925. 


On these findings and being of opinion that the present suit 
of the deity was not barred by Order 9, rule 9, Civil Pro- 
cedure Code the learned Subordinate Judge decreed the suit 
in full. 

The defendants Nos. 16 and 17 have preferred the present 
appeal and the defendant No. 15 has preferred the analogous appeal 
(F. A. No. 180 of 1938). 


As has been noticed above, the appellants аге interested only in 

the item No. т of the properties involved in the suit, and the learned 

` Advocates appearing for the appellants confined the appeals to this 
item of the property only. 


It is faintly contended in this appeal that the dedication as 
evidenced by the Arpannama (Exhibit 5) of the 6th October, 1869, 
was not an absolute one and that the property did not become an 
absolute debutter property by that dedication. In support of this 
contention reliance was placed on Surendra Keshav Roy v. Doorga 
Sundari Dassee (t); Hara Narayan v. Surja Kunwari (2) ; Sri Sri 


(1) (1892) L. К. 101. A. 108; I. L. К. 19 Calc. 513. 
(2) (1921) L. R. 48 I. A. 143. 
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Jswari Bhubanewsri v. Brojo Nath Dey (1). In first of the cases 
cited above there were certain directions as regards the income of 
the property and this did not exhaust the same. Lord Hobhouse 
observed: “© There is no indication that the testator intended any 
extension of the worship of the family Thakoors. He does not, as is 
sometimes done, admit others to the benefit of the worship. He 
does not direct any additional ceremonies. He shows no intention 
save that which may be reasonably attributed to a devout Hindu 
gentleman, viz., to secure that his family worship shall be conducted 
in the accustomed way, by giving his property to one of the 
Thakoors whom he venerates most. But the effect of that when the 
estate is large is to leave some beneficial interest undisposed of, and 
that interest must be subject to the legal incidents of property. " 
There the property was of such a magnitude that after meeting all 
the charges directed by the Will there would still be a very large 
surplus. In factthe testator directed that out of the surplus each 
adopted son would receive Rs. тосо monthly. But of the residue 
after that he said nothing. The dedication was by Will The 
testator began by saying “І do, while of sound mind, dedicate and 
give to Sree Sree Ishari Annopoorna Thakuranee...............all the 
ancestral and self acquired moveable and immoveatle properties, 
zemindaries, and раїпі.....................10 which I am entitled and of 
which I am in possession.” Later оп he proceeded to give direc- 
tions regarding the disposal of the income of the same property. 
The testator said: “ Out of the income of the property dedicated 
to the Dedbsheda etc., after Performing the sea of the abovemention- 
ed Annopoorna Thakooranee............after performing the daily and 
fixed rites and ceremonies,as they are now performed and met, 
out of the profits which shall remain, each adopted son shall receive 
at the rate of тооо (one thousand) rupees monthly." Of these adopted 
sons the Judicial Committee observed : ‘It would require very strong 
and clear expressions indeed to show that a Hindu gentleman contem- 
plated introducing as skedaits of his family Thakoor two persons un- 
known to himself and strangers to his famlly. There is not a trace in 
this will to show any such intention .................. .’ 'The monthly 
allowance for the adopted sons was, therefore, not a gift 500 modo to 
the Idol. Consequently though in one part of the Will the property 
purported to be given absolutely to the deity in another part the 
income of, the property was directed to be disposed of in a manner 
showing that the properly was not to be the absolute property of 
the deity. These circumstances give rise to an occasion for con- 


(1) 1937) L. R. 64 L А. 203; 65 C. L. J. 572. 
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struing the Will and for finding out the real intention of the 
testator, : D 
Similar was the case of Sri Sri Lswari Bhubaneswari v. Brojo Rai Tarit Bhusan 
Nath Dey (т). In that case also the property was found to'be such Бш 
that its income was more than sufficient for the worship and there Sri Sri Iswar Sridhar 
was an ultimate direction for the building of houses for the resi- ЕЕ Sila Thakur 
dence of the Zefrs. with the surplus. This was held not to bea Pal, F. 
gift su modo to the Idol. Thus the facts in those cases were very mn 
different from those in the present. Inthe present case, however, 
the dedication is by a transfer inter vives. The deed on the face of 
it makes absolute dedication to the deity. The donor. absolutely 
divests himself of the property and the property is given over to the 
shebaits im Preszrii giving full effect to the words of conveyance 
contained in the deed. There is nothing in any part of the deed 
which would in any way affect the import conveyed by the words 
of absolute dedication used in the dedication. 
Where the question is whether property conveyed bya deed of 
dedication is an absolute gift to the Idol or whether it is truly 
reserved to the donor’s own heirs subject to а charge of maintaining 
the Idol and meeting all its suitable expenses, no fixed and absolute 
rule can be set up. The question can be settled only by a con- 
spectus of the entire provisions of the document. In the present 
case the deed of the dedication on the face of it purports to convey 
` the whole property absolutely to the deity and no circumstances 
have been established which would entitle us to apply the princi- 
ples laid down in the above cases 10 the facts of the present 
case. 
The only other substantial point urged in the appeal is that the 
present suit is precluded by Order 9, rule 9 Civil Procedure Code, 
in view of the order of dismissal under Order 9, rule 9 Civil Proce- 
dure Code made in previous Suit No. 196 of 1933. The learned 
Subordinate Judge overruled this contention for the reasons that 
may be summarised thus :— 
т. "Under the Hindu law the Idol is a juridical person, in 
perpetual minority and capable of holding property through his 
manager (shebait). 
The general principles of law which to suits by minors through 
next friend are applicable to the case of such an Idol. 
2. Itis the duty of the Court, as far as possible to prevent the 
minor being injured by fraud, laches or negligence of his next friend 
or guardian for the suit. Though а minor be properly represented 


(1) (1937) L. R. 64 I. А. 293 1 65 C. L. J. 572. 
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Civit: by a next friend ar:d though there be no fraud or collusion on the 
1941. part of the next friend, if the next friend be guilty of gross negli- 

Rai Tarit Bhusan gence a minor is not bound by a decree or order made in a suit or 
Bahadur proceeding to which he isa party. This rule applies not only to 


Sri Sri me Sridhar decrees made after a judicial adjudication on the question in issue, 
Salgram Sila Thakur pot also the cases where an асі or omission operates as a statutory 
Pal, F. bar to the institution of a new suit. 
= 3. There are generally two courses open to a minor who seeks 
to set aside a decree or cther orders on the ground of fraud or 
negligence. He may either apply by way of review to the Court 
which makes the decree or order, or he may bring a suit to set aside 
the decree or order. He might also apparently bring a fresh suit on 
the same cause of action. | 

4. The above rule of law is based mainly on the decision in 
the case of Lalla Sheo Churn Lal v. Ramnandan Dodey (1). It was 
held in that case that * Gross negligence on the part of a next friend 
in the conduct of a suit brought on behalf of a person under а 
disability prevents the effect of the bar contained in section 103 of 
the Civil Procedure Code to the institution of a fresh suit by such 
person when the disability has ceased. ” 

5. This principle of law is deducible not from section 44 of 
the Evidence Act but from the English law on the point, as being 
the law of equity and good conscience applicable in India in the 
absence of any statutory provision as has been found by Mr. Justice 
Trevelyan in the case of Lalla Sheo Churn Lal (1). 2 

6. The test of negligence should be the not doing of what a 
reasonable man, guided by prudent considerations which regulate 
the conduct of human affairs, would do, or doing something which 
a-prudent and reasonable man would not do. The negligence in 
order to be a good ground for the avoidance of a decree must be of 
such a nature as to justify the inference that the minor's interests 
were not at all protected and therefore he: was not properly 
represented. 

7. The law as laid down іп the case of Zala Sheo Churn Lal 
(1) remains good law even after the case of Venkata Seshayya v. 
Kotiswara Rao (2) asa protection, not of the ordinary litigants, 
but, of the minors who had suffered loss on account of the negligence 
of their next friends in the previous litigation. This rule is based on 
principles of equity and good conscience, and can be invoked by 
the minors alone not under section 44 of the Indian Evidence Act, 

(1) (1854) I. L. К. 22 Calc. 8. 
(2) (1936) L. К. 641. A. 17; 65 C. L. ] 14. P 
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but under the case laws which introduced the special protection for Civit, 
persons under disability. 1941. 


The appellants assail these reasons as untenable. Order 9, Rai Tarit Bhusan 
rule 8 Civil Procedure Code lays down :— Pah чт 
“ Where the defendant appears and the plaintiff does not appear Sri Sri Iswar Sridhar 
ae К Salgram Sila Thakur 
when the suit is called on for hearing, the Court shall make an order — 
that the suit be dismissed, unless the defendant admits the claim, Р al, F ‘ 
or part thereof, in which case the Court shall pass a decree against 
the defendant upon such admission, and, where part only of the 
claim has been admitted, shall dismiss the suit so far as it relates 
to the remainder. ” 
Tt may bé noticed here that in the previous Suit No. 196 of 1933 
the then defendants Nos. 4 to 14 (the present next friend and the 
defendants Nos. 3 to 8 and ro to 13 of the present suit) filed their 
written statement on 3rd May, 1934 and this was accepted by the 
Court on 7th May, 1934. It is, however, not in evidence in the 
present case what was their defence in that suit and whether they 
admitted the claim of the plaintiff deity. The other contesting 
defendants Nos. 16, 17 and 18 (present defendants Nos. 15, 16 and 
17) were concerned only with one item of property in that suit, viz., 
item No. (a) of Schedule Ka of that suit which is item No 1 of the 
present suit. 
Order 9, rule 9 Civil Procedure Code runs as follows :— 
* Where a suit is wholly or partly dismissed under rule 8, the 
plaintiff shall be precluded from bringing a fresh suit in respect of 
the same cause of action. But he may apply for an order to set the 
dismissal aside, and if he satisfies the Court that there was sufficient 
cause for his non-appearance when the suit was called on for 
hearing, the Court shall make ап order setting aside the 
dismissal........ eee" 
Assuming that the Suit No. 196 of 1933 was a suit by the present 
plaintiff, it was wholly dismissed under Rule 8 of Order 9 Civil 
Procedure Code on 19th November, 1935. The present plaintiff by 
its then next friend did apply for an order to set the dismissal aside 
under Order 9, rule с Civil Procedure Code. The dismissal was not 
set aside. So the plaintiff is prima facie precluded from bringing а 
fresh suit in respect of the same cause of action by the provisions of 
Order 9, rule 9. Civil Procedure Code. In order to invoke the aid 
of this bar the defendants must show :— Y 
(1) that the prior suit was instituted by the present plaintiff, 
(2) that the present suit is in respect of the same cause of action 
in respect of which the prior suit was instituted, 
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(3) that the prior suit was dismissed under Order о, Rule 8 
Civil Procedure Code. 

The order made in the previous suit will be relevant under 
Section 40 of the Indian Evidence Act. In the present, case the 
existence of the order is admitted by the plaintiff in the plaint 
itself (plaint, paragraphs 22, 23 and 24.) | 

In paragraphs 2r and 24 of the present plaint -all the facts 
relevant for the purpose of determining whether or not the prior 


suit was instituted by the present plaintiff, the Idol, are given. ° 


Assuming. for the present that the Suit No. 196 of 1933 was 
а suit instituted by the present plaintiff, if the sameness of the 
cause of action is established then prima facie the previous order 
of dismissal under Order 9, rule 9 Civil Procedure Code will 
prevent the Court from taking cognizance of the present suit under 
the provisions contained in Order 9, rule 9 Civil Procedure 
Code. . 
Assuming that the cause of action in respect of which the 
present suit is instituted is the same as in the previous suit (1) 
obvious way of removing this bar is contained in Section 44 of the 
Indian Evidence Act which lays down that— бе 

“any party to a suit............may show that any judgment, 
order or decree which is relevant under Sections forty....... апа 
which has been proved by the adverse party, was delivered by а 
Court not competent to deliver it, or was obtained by fraud or 
collusion.” 

It is not alleged in the pfesent case that the order was obtained 
by any fraud or collusion. The only allegation is that the order 
was the result of gross negligence on the part of the then next 


friend of the Idol. The question therefore is— 


(1) whether this negligence of the next friend affected the 
jurisdiction of the Court so as to render it “ a Court not compe- 
tent to deliver the order" within the T of Section 44 of the 
Indian Evidence Act ; 

(2) Whether apart from the provisions of Section 44 of the 
Indian Evidence Act, there is any principle of law by which gross 
negligence on the part of the riext friend could affect the conse- 
quent order of dismissal so as to render it inoperative as a bar 
to a fresh suit under Order 9, rule 9 Civil Procedure Code. 

In my judgment, however, the cause of action in respect of 
which the suit has been brought is not the same as that in respect 
of which the previous suit was instituted. i 

As has been stated above, the present appellants confine their 
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appeals to the item No. 1 of the properties in suit. So far аз this 
„item is concerned in the fvevious suit 

(1) the title of the plaintiff deity was based on the regis- 
tered Arpannama or deed of dedication dated the 215% Aswin, 
1276 B. S. (corresponding to the 6th October, 1869) by Bhagaban 
Chandra Basu and Biswanath Basu ; 

(2) the Suit No. 172 of 1925 was characterised as collusive 
and as not affective of the title of the deity ; 

(3) (a) the mortgage dated oth June, 1927 by Jogesh Chandra 
Chandra to defendant No. 15, 

(b) sub-mortgage by defendant No. 15 to defendants Nos. 16 
and r7 dated the z3rd July, 1930. 

(c) the final mortgage decree for sale against Jogesh Chandra 
in Title Suit No. 209 of 1930 on the basis of the mortgage dated 
gth June, 1927. 

(d) the final mortgage decree in Title Suit No. 186 of 1932 
on the sub-mortgage, E 

and 

(e) the Execution Case No. тод of 1933 in execution of that 
decree, were all impeached as not binding on the deity and not 
available against the property. 

The cause of action was stated to bs (1) the starting of the 
execution proceeding in Execution Case No. rog of 1933 and (2) 
the existence of (a) of the decree in Title Suit No. 172 of 1925, 
(b) the deeds of mortgage and the sub-mortgage and (c) the 
mortgage decrees. The reliefs claimed ‘in that suit were : 

(1) declaration, on a proper construction of the deeds of dedi- 
cation that the properties constituted the absolute debottar proper- 
ties of the plaintiff deity ; 

(2) declaration that the mortgage and the sub-mortgage, the 
mortgage decrees in Title Suit No. 209 of 193o and in Title Suit 
No. 189 of 1932 and the execution proceeding in Execution Case 
No. 109 of 1933 were void, inoperative and not binding in any 
way upon the deity ; ; 

(3) Permanent injunction against the then defendant No. 16 
(present defendant No. 15) prohibiting and restraining him from 
executing the said mortgage decree in Title Suit No. 209 of 1930 

` by the sale of the property (Item No. 1) ; and 

(4) permanent injunction against the then defendants Nos. 17 
and 18 (present Nos. 16 and 17) prohibiting and restraining them 
from executing their mortgage decree in Title Suit No. 189 of 1932 
by the sale of the property (Item No. 1). 
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There were also prayers fcr the removal of defendant No. 1 from 
the position of a shebait and for making a scheme of management 
and proper worship of the deity. 


In the present suit, all the above allegations and assertions are 
repeated, the title of the plaintiff is founded on the same basis and 
the same infringements are alleged. In paragraph 21 of the plaint 
it is stated why the previous Suit No. 196 of 1933 was instituted 
by the plaintiff “ through the defendant No. 9 Sm. Anupama Dasi 
as the next friend ” and paragraph 24 it is stated how the said suit 
was dismissed for default under Order 9, rule 8 Civil Procedure. 
Code through the gross negligence of the next friend. Then in 
paragraph 25 the fresh occasion for the present suit is given and 
it is stated thus :— 


“That, though the defendant No. 15 got the said Execution 
Case No. тод af 1933 referred to in the 18th and 21st paragraph 
above dismissed for non-prosecution since and after the institution 
of the said Title Suit No. 196 of 1933 on behalf of the plaintiff. 
Deity, the plaintiff has come to Jearn through its next friend that 
the said defendant No. 15 has again put his said mortgage 
decree in Title Suit No. 209 of 1930 in execution, in Execution 
Case No. тоў of 1635 in the Second Court of the Subordinate 
Judge at Alipur and is about to sell wrongfully the property 
described in item No. 1 of the Schedule ‘A’ below which constitu- 
tes one- of the absolute Debuttar properties of the plaintiff deity 
and which cannot be lawfully sold in the said execution case and 
that 15th day of January next was fixed for auction sale of the 


same. 


That the plaintiff deity is therefore compelled to bring this 
fresh suit to protect its right, title and interest in the properties in 
suit and is entitled to a declaration that the properties in suit 
described in the Schedule ‘A’ below constitute the absclute 
Debuttar properties of the plaintiff deity and as such the said 
property described in item No. т of the said schedule isnot liable 
to be sold in the said Execution Case No. 107 of 1935 pending 
in the local 2nd Court of the Subordinate Judge at Alipur, or in 
execution of the said mortgage decrees in Title Suit No. 209 of 
1930 and Title Suit No. 189 of 1932 referred to above and respec- 
tively obtained by the defendant No. 15 and the defendants 
Nos. 16 and 17 against the said Jogesh Chandra Chandra since 
deceased.” | 


The relief claimed in the suit is a declaration — 
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(т) that the properties.......... „constitute - absolute Debuttar 
property of tbe plaintiff deity and - 

(2) that item No. r of the said properties is not liable to sale— 

(a) in the Execution Case No. 107 of 1935 

gs nor 

(b) Чп execution of the mortgage decrees in Title Suit No. 209 
of 1930 and Title Suit No. 189 of 1932. 

“The cause of action," in the language of their Lordships of 
the Judicial Committee, “ has. no relation whatever to the defence 
which may’ be set up by the defendant, nor does it depend upon 

-the character of the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint as the cause of action, 
or, in other words, to the media upon which the plaintiff asks the 


' Court to arrive at a conclusion in his favour.” Musst. Chand Kour’ 


v. Partab Singh (т). It is a bundle of essential facts which it is 
necessary for the plaintiff to prove before he can succeed in the 
case. А 

There is по duubt that the two suits are based on certain common 
` allegations. The suit of 1925, the mortgages of 1527 and 1930, 
the mortgage decrees of 1930 and 1932 are the common impeachable 
facts assailed in both the suits. In none of these transactions 
however the Idol wasa party and consequently these were not 
such invasion of the Idol's right as, would render it incumbent 
upon it to take the help of the Court. The тогфасеѕ were all 
Simple mortgages and none of these transactions was accompanied 
‚ or followed by any overt act interfering with the possession and 
enjoyment of the Idol. The fact that the Idol has all along been 
in undisputed possession and enjoyment of the properties has 
: been established in this case and is not in dispute in this appeal. 
The Idols right was more effectively invaded when execution 
against the property was taken out іп 1933. This execution case 
having ultimately been “abortive, the-threat, ifany, of the Idol's 
right was also gone. Then, again, when the present execution 
was taken out against what the Idol claims to be its property a 
' fresh invasion of its right took place giving rise to a fresh cause 
- ofaction for it to-come and seek the help of the Court. No 
- doubt, though not necessary, the Idol came to Court as a matter 
-- of fact on the occasion of the previous invasion of its right Had 
> there been any adjudication in respect of any matter in issue 
"there that fact might affect it in the subsequent suit. But till 
barred by any such adjudication it is entitled to seek the help 


(1) (1888) L. R. 15 I. А, 156 ; I. L. R. 16 Calc. 98. 
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of the Court upon each successive invasion of its right. Each such 
invasion will give rise to а fresh cause of action and a suit in 
respect of such an invasion will be a suit in respect of a fresh 
cause of action and not "in respect of the same cause of action" 
within the meaning of Order 9 rule 9 Civil Procedure Code. 

In C. Anant Hrasu Сағи у. C. Narayanarazu Сағи (т) the 
Madras High Court held that though attachment of a person’s 
land as if it belonged to another, gives the owner a cause of 
action, on which he could have brought a suit, but did not, yet 
the sale of the same ata later date isa fresh and greater invasion 
of his right and gives him a fresh cause of action. It may be 
added that if the owner in such acase brought a suit on the 
occasion of attachment “and allowed that suit to be dismissed 


: under Order 9, rule 8 Civil Procedure Code, his suit on the occa- 


sion of the subsequent sale would not have been affected by the 
provisions of Order о rule 9 Civil Procedure Code, the latter suit 
being in respect of a fresh cause of action. 


The principle underlying the decision of the Calcutta High 


. Court in Maujimunnessa Bibi v. Nacharadin Sardar (2) also supports 


the same view. 


The suit of 1925, the mortgages of 1927 and 1930 and the 
mortgage decrees of 193o and :932 по doubt might supply suffi- 
cient cause of action without anything more to the Idol fora 
declaratory r8lief. If a previous suit founded on sucha cause 
of action were allowed to be dismissed for default under Order 9, 
rule 8 Civil Procedure Cod$ another suit on the cause of action 
alone would have been barred by Order 9, rule 9 Civil Procedure 
Code. But that is not the position here. 'The prior suit was 


.founded not on these facts alone but on another additional fact, 


viz. that an execution was taken out against the property. This 
last named fact was really the clear and unequivocal threat of 
the Idol’s rignt and supplied the.cause of action on which the 
suit of 1933 was founded. The suit was no doubt dismissed 
under Order 9, rule 8 Civil Procedure Code. But the threat was 
also removed by the inaction of the invader. The execution case 
was also dismissed for non-prosecution. After this it was not 
incumbent upon the Idol to do anything. A fresh invasion of 
its rights was made by taking out a fresh execution. This was a 
fresh attempt to cast а cloud on the Idol’s title and created a new 
cause of action in its favour. No doubt the reluctance or pro- 


(1) (1011) I. L. R. 36 Mad, 383. ^ 
(£) (1924) I. L. R. 51 Calc. 548. 
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longed failure of the plaintiff to assert his claim in the civil courts 
imposes on the Courts the clear and imperative duty of cautious 
reserve before accepting the plaintiffs contentions. But the 
plaintiff had in this case successfully discharged this heavy burden 
of proof to the satisfaction of the Court below and this could not 
be assailed in this appeal. 


In my judgment the cause of action in respect of which the 
present suit has been brought is not the same on which the pre- 
vious suit by the Idol was founded and Consequently the rule of bar 
laid down in Order 9, rule 9 Civil Procedure Code is not at all 
applicable to it. 


Inthis view, no' other consideration does really arise in this 
case. The other question would arise for cons:deration only if 
the present suit could be Said to" be in respect of the same cause 
of action as in the suit of 1933—only if the bar imposed by Order 
9, rule 9 Civil Procedure Code was otherwise available to the 
defence. 


Though in the plaint itself the "plaintiff states that the suit of 
1933 wasits own suit, all the relevant facts for the purpose of 
determining how and by whom that 'suit*was instituted and іп 
what right the then next friend purported to act as the next friend 
of the Idol have been given in the plaint. There is no dispute 
about these facts, and, in my judgment, in view of them the then 
next friend had no right to represent and cannot be said to have 
represented the Idol at all. 

Before proceeding further it would be advisable to keep in 
mind that as.the rule of law now stands there are several distinct 
rights of the suit iri respect of the endowed property, viz :— 

(1) the Idol itself as a juristic person has the right of suit like 
all other owners; . . 

. (2), the shebait, the recognized human agenzy through which 
the idol, must, from its very nature, act, has a distinct right, distinct 
from, and, in normal cases, in supersession of the Idol’s right 
of suit: Maharaja Jagadindra Nath Roy v. Rani Hemanta 
Kamari (т). 

(3) the prospective shebaits as persons. interested in the endow- 
ment have a right of suit ; 

(4) worshippers and members of the family have right of 
suit. - | : 
The question before us is not who else can sue in his own 


(1) (1904) L. В. 311. A. 203 ; I, L. В: 32 Cale. 129. 
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right but who else, other than а shebait, can represent the Idol 
when the suit is in enforcement of the Idol’s right of suit. 

Ordinarily the shebaits alone will have the right to represent 
the idol. In special cases the Court may appoint some one to 
represent it. The rules of law that can be gathered from the deci- 
ded cases in this respect appear to be— . 

т. that normally а shebait alone can represent an Idol in a suit 
or proceeding ; 

(а) that where there are several shebaits the entire body of them 
will represent the Idol ; : 

(b) that under some special circumstances even a co-shebait 
can represent the Idol; Nirmal Chandra Banerjee v. Jyoti Prosad 
Bandopadhyay (т). 

2, that it is only under some special circumstances that the Idol 
may be represented by—- f 

(a) a prospective shebait ; l 

(b) a worshipper or any person interested in the endowment ; ` 

3. that when persons other than the shebaits come to re- 
present the Idol, they can represent the Idol only ду an appointment 
by the Court. 

Anupama Dasi, the then next friend, had no greater interest 
than that of being a possible worshipper. As such a worshipper 
she had the right of suit in herself. She could bring а suitfor 
declaration that an alienation by the shebait was not valid. No 
doubt she could not have syed for possession on the ground that 
the alienation by the shebait was invalid. The circumstances 
that she was a devotee of the Idol and was a worshipper of it 
were sufficient to entitle her to bring a suit complaining of a breach 
of trust with reference to the property belonging to the Idol. In 
Brojomohun Doss and others ү. Hurrololl Doss (2) Sir Richard 
Garth C. J. and Pontifex J., held that as there was no public 
officer in this country endowed with the power of enforcing the 
due administration of charitable or religious trusts by information 
at the relation of some private individual, as is possessed by the 
Attorney-General in England, and as it would lead to great abuse in 


‘trusts of this nature unless some person was able to bring them 


under the control of the Court, the representatives of a testator, 
who had created such a trust, were the persons who would be 
entitled, if a proper case were made out, to institute proceedings 
for the purpose of having abuses in the trust rectified. In Bimal 


(1) (1941) 73 L. L. J. 453 ; 45 C. W. М. 709. 
(2) (1880) I. L. R. 5 Calc. 700 (705). * 


% 
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Krishna Ghosh v. Shebaits of Sri Sri Iswar Radhaballav Jiu (т) 
(M. C. Ghosh & Mukherjea JJ.) it was observed: “In India, the 
Crown is the constitutional protector of all infants and as the 
deity occupies in law the position of an infant, the shebaits who 
represent the deity are.entitled to sezk the assistance of the Court 
in the.case of mismanagement or maladminstration of the deity's 
estate and to have a proper. scheme bf management framed which 
would end the disputes amongst the: guardians and prevent the 
debutter estate from being wasted or ruined. This principle was 
reiterated in Rabindra Nath Mandal v. Chandi Charn Mandal 
(2). Tne Privy Council itself directed the framing of a scheme in 
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the case of a private debutter in the case of Pramatha v. Pradyum- - 


na (3) and the case was remanded to the trial Court expressly for 
that purpose. The same directions were given by this Court in the 
case 37 C. W. N. 181 (4) which was also a case of private debutter. 
NES IR see e ENS " See also Radha Bai v. Chimnaji (5). See also, in 
this connection, Monindra v. Shyamnagar Jute Factory (6) and 
Abdur Rahim у. Syed Abu Md. Barkat Ali (7). Persons having 
individu il rights under such endowments can bring suits to enforce 
such individual rights by an ordinary suit in their own name with- 
out being obliged to bring a suit in the name of the Idol. This 
right reserved to the worshippers sufficiently safeguards the interest 
_of the worshippers or other persons interested in the Debutter. 
At the same time it obviates the risk of jeopardising the interest 
of the idol by allowing it to be affected by the intermeddling of 
persons whose fitness has never been enquired into and adjudicated 
upon. No doubt in the case of the minors the Code of Civil 
Procedure lays down* that “апу person who is of sound mind 
and has attained majority may act as next friend of a minor ..... .., 
eee, Provided that the interest of such person is not adverse 
to that of the minor’. Sucha next friend, it seems, need not 
have any interest in the minor’s interest. ‘There is, however, no 
such statutory provision applicable to the case of an Idol and I 
do not think that this rule involves any such principles of justice, 
practical experience and common sense as would entitle us to 
extend it to the case of an Idol by analogy. Analogy may indeed 
(1) [1937] L L. R. 2 Calc. тоз. | 
(2) (1931) 53 C. L. J. 621. б 
(3) (1925) L. R. 521. A. 245 ; I. L. R. 52 Calc. 809 ; 41 C. L. J. 531. 
(4) (1932) 37 C. W. N. 181. (5) (1878) I. L. R. 3 Bom. 27. 
(6) (1939) 70 C. L. J. 88; 43 C. W. N. 1056. 


(7) (1927) L. R. 55 I. A. 96 ; I. L. R. 55 Cale 519 ; 48 C. L. J. 55. 
* See О, 32 rule 4—Rep. is . 
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often serve a very useful purpose and perhaps heips the stability 
of the norms for decisions. This stability receives a spécial res- 
pect when the norms are extended not merely to like or similar 
cases but also to the cases that are only approximately similar. 
Büt this projection of norms to new cases on the groünd that 
these, are approximately similar is not without its danger. "The 
case of an Idolis similar to that of an infant only.to this extent 
that both must act through some agents. But the analogy does 
not seem to extend beyond this. An Idol from its.very nature 
is a perpetual dependant and its incapacity in this respect is per-. 
petual It would, therefore, be reasonable to expect that the law 
which.recognised its personality must have made some provision 
for supplementing this perpetual incapacity. As has been pointed 
out above the law recognises the ‘shebaits. for this purpose and 
appoints them, as it were, to be the persons who are to represent 
the Idol for all juridical purposes. In fact, though the Idol is recog« 
nised as the owner, it is owner only in an ideal sense. ans right of 
suit is really in the shebait. 

As has r.cently been observed by the Judicial Сойер 1 in 
Masjid Shahidganj case (1), the procedure of our Courts allows 
forasuit inthe name of an Idol or Deity though the right of 
suit is really in the shébait. No doubt an Idol is recognized as 
a juridical person capable of having interests demanding legal 
protection. But this.is so only: in an ideal sense. Strictly spea- 
king, the law of the presgnt age at least does not concern itself 
with anything outside human- interest and all the recognitions 
and pretections accorded 16 the Idol must have been thought 
necessary because of the existence of some ultimate human in- 
terests. In the recent case of Panchkasi v. Amodelal (2) my 
learned brother Mukherjea, J. is said to have held that any 
member of the family in the case of. а family endowment or any, 
person interested in the endowment may represent the Idol ina 
suit as a next friend. AsI read the judgment, he said nothing 
ofthe kind and in the particular case had по occasion for saying 
that. In his own language "When the shebait himself is negligent 
or alienates debutter property in breach of trust, not only à pros- 
pective shebait under the terms of the grant but any member of 
the family in case of a family endowment may maintain the suit 
on behalf of the deities to recover that property from a trespasser 
[vide Giris v. Upendra (3) ]| In support of his proposition he 


(1) (1940) L. R. 671. A. 251 ; 73 C. L. J. 199. 
- (2) (1937) 41 C. W. М. 1349. (3) (1931) 35 C. W. М. 368. 
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refers to a passage in Gours Hindu Code and says "Dr. Gour in 
his Hindu Code lays down the law as follows :— f 

“Any person interested in the endowment may sue to set aside 
an improper alienation of its property by the manager”. 

After this he says :* 

“The question, therefore, is as to whether Bhakatram and 
Panchkari could be said to be persons interested in the debuttar.” 

Now, it appears from the judgment that Bhakatram instituted the 
„suit not as next friend of the Idol, but in hjs own. name and in 
enforcement of his own right— 

(r) as the rightful shebait, 

(2) at least as the de facto shebait having the custody of 
the Idol 

: and 

(3) at any rate, as being interested as a worshipper. 

It seems abundantly clear that my learned brother Mukherjea 
J., was considering the question whether such persons could sue 
in their own name and right and not whether they could represent 
the deity ina suit. My learned brother cited as an authority in 
support of the position the decision of the Judicial Committee 
in Maharaja Jagadindra Nath Roy v. Rani Hemanta Kumari 
(1), and quoted a possage from the judgment of the Judicial Com- 
mittee to emphasize this right of suit of such persons as distinct 
from the right of suit of the Idol itrelf. The passage from Gour's 
Hindu Code is also relevant only for this.purpose. No doubt he 
used the expression “on behalf of the'deities". As I read the 
judgment, thereby he was not thinking of the frame of the suit 
but of the ultimate beneficial result of it. Though not in form, 
in substance such a suit will be on behalf of the deity, as the 
deity will be, as the juristic owner of the property, the person 
bencfited by it. The authority of Girts v. Upendra (2) cited in 
support of the proposition also points to the same thing. That 
also was a case where the persons. interested instituted the suit not 
on behalf of the Idol in form but in their own name though the 
interest claimed was the benefit of the Idol. 

In my judgment there is a very substantial distinction between 
a suit by certain interested persons as such in their own name, 
and at least іп form, on their own behalf, and a suit by a person 
in the name of the Idol and as its next friend. In the former case 
the consequences of the suit will be binding only on the persons 


(1) (1904) L. R. 31 I. A. 203; I. L, R. 32 Cale, 129. 
(2) (1931) 35 C. W. N. 768. 
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в 
suing ог оп the persons whom they represented in form (Order т, 
тше 8 Civil Procedure Code) In the latter case the -Idol itself 
will be affected as a juristic person and it is, therefore, a question 
fraught with grave consequences demanding serious consideration 
as to who should be allowed to represent the idol in such a suit. 


No doubt now under Order 32 of the Civil Procedure Code 
very wide scope is afforded in this respect to the case of an infant. 
Rule 4 of order 32 Civil Procedure Code lays down : 


Any person who 4s of sound mind and has attained majority 
may act as next friend of a. minor or as his guardian for the suit: 
Provided that the interest of such person is not adverse to that of 
the minor and that he is not, in the case of a next friend, a defen- 
dant, or, in the case of a guardian for the suit, a. plaintiff. 


This wide rule makes possible much officious meddling with the 
infants interest. In my judgment sucha rule of representation 
should not be allowed to be extended by analogy to the case of an 
Idol. As yet there is no well-defined rule of procedure in this 
respect. An Idol is represented by its shebaits. On the exceptional 
unfortunate occasion of the shebaits turning hostile to the Idol, the 
other persons interested are given the right of suit in their own 
name. They may come singly or in a representative group. But 
let them come in their own’ name and right Ап Idol is notan 
infant in the Hindu conception. It has not been treated as an infant 
by our legislature and by the highest judiciary in snany respects. 
I do not see any necessity for or advantage in allowing it to be 
treated as an infant for the procedural purposes beyond the extent 
to which the Judicial Committee has already done so. When in the 
case of a fight between its shebaits it is necessary that the Idol 
should be brought on the record, let it be brought as represented 
by a person by the special appointment of the Court. In Sarat 
Chandra Shee v. Dwarkanath Shee (т), Lort-Williams, J. held that 
in the case of a private religious trust, with regard to the mis- 
management of which the members of the public cannot intervene, , 
and it cannot be expected that the shebait will bring a suit against 
himself, it is necessary and desirable that the Idol should file a suit 
by a disinterested next friend appointed by the Court. 


The suit was for the removal of the defendant from the position 
ofthe shebait of the Deity and it was found in the case that there 
was nobody left out of the members of the family who under the 
deed of endowment had any interest inthe trust estate. The 


(1) (1930) I. L. R. 58 Calc. 619. 


Vor, n] Р HIGH COURT. 
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founders living relatives other than Dwarka’s line were exclud- 
ed by the terms of the deed itself. In these circumstances Lort- 
Williams, J., held that the Idol itself could bring a suit for the pur- 
pose and that it was for the Court to appoint a next friend for the 
Idol on such an occasion. 


In Szi Sri Kalimata Debi v. Nagerdra Nath Chuckerbuity (1), 
Chotzner, J., held that a right of suit is vested in the shebait and 
not in the Idol. In the absence of refusal by the shebait to institute 
a suit for the protection of the property of an Idol, neither a wor- 
shipper nor an Idol is competent to maintain a suit. The suit in 
question was for a declaration that a certain deed of revocation of 
the dedication and mortgage of the dedicated property by the 
settlor was not binding on the Idol. The suit was instituted by a 
worshipper in her own name as also in the name of the Idol 
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represented by herself as its next friend. The dedication in question _ 


was made by one Suresh Chandra Chakrabarty in 1922 whereby he 
appointed himself and his brother Nagendra to be the shebaits of 
the Deity. On 6th June, 1923 Suresh and Nagendra executed the 
deed of revocation in question. Thereafter оп 2oth June 1923 
-Suresh executed the mortgage in question. 


Nagendra and other members of the founder’s family were made 
defendants in this suit. The mortgagee defendants contested the 
claim. Their defence inser alia was that the suit was not maintain- 
able at the instance of the present plaintiffs. Nagendra was the 
‘only. surviving shebait of the Deity at the date of this suit. Не as 
also the other members of the family who were made defendants in 
the suit appeared and supported the case of the plaintiffs by filing 
a written statement. According to Chotzner, J., the proper person 
to have instituted the suit was the shebait and nobody else. Had 
the position been that Nagendra in his capacity of shebait had 
definitely declined. to institute the suit, it might perhaps have been 
open to a worshipper as the next friénd of the Idol to have taken 
the place of the shebait, In Һе absence of any such refusal by 
shebait neither the worshipper nor the Idol was competent to 
sue. The suit was held to be bad. In Surendra Krishna Ray v. 
Shree Shree Lswari Bhubaneswar Thakurani (г), Rankin C. TJ. 
observed : “ The doctrine that an Idol is a perpetual minor is, 
in my judgment, an extravagant doctrine, contrary to the decision 
of the Judicial Committee in such cases as Damodar Das v. 


(1) (1926) 44 C. L. J. 522. 
(2) (1932) L L. R. 60 Calc. 54 (73). 
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Lakhan Das (1)? Не then pointed out: “It is open to shebaits 
or any person interested in an endowment to bring a suit to 
recover the Idol’s ‘property for Debuttar purposes.” Further on 
at pagé 77 he obverved: “I am not prepared to hold, as a 
matter of construction of the Limitation Act, that-an Idol isa 
perpetual minor as was suggested in Rama Reddy ү. Rangada- 
san (2)." . 

While considering whether the possession of two joint shebaits 
became adverse to the Idol when they openly claimed to divide 
the property between them, Sir George Rankin observed that “ unti? 


-the shebait was removed or controlled by the Court, he alone could 


act for the Idol.” 2 

This case is also an authority for saying that at least in the 
Limitation Act the provisions in the Act as to lunatics and minors 
were not intended to be extended to Idols. In Sz Sri Gopal 
Sridhar Mahadeva ett. v. Sasibhusan Sarkar (3) the analogy of 
minority of Deities was declared to be a pure fiction for which no 
authority was to be found in Hindu Law and it was held that there 
was no conceivable principle on which on such analogy a contract 
otherwise good and valid could be taken out of the class of con- 
tract of which specific performance might be granted under the law. 
The position may be summed up as follows : 

т. (а) The Idol is a juristic person and as such it may sue and 
be sued. 


(b) From its very sature it must act through some human 
agency—shebait is such agency. Until the shebait is removed or 
controlled by the Court he alone can act for the Idol. 


2, Apart from the Idol’s right of suit, a shebait as such has a 
right of suit and may be sued. Normally he is the human agency 
through which the Idol holds, enjoys, and manages the property 
and the right of suit vests in him and not in the idol: Maharaja 
Jagadindra Nath Roy v. Rani Hemanta Kumari (4). 


3. Worshippers and members of the family have interest in 
the Debuttar and a right of a suit is given to them also to protect 
the interest of the Debuttar. i | 


(а) This does not mean that these persons сап as of right 
tepresent the Deity in a legal proceeding : 


(1) (1910) L. R. 37 L A. 147; I. L, R. 37 Calc. 885 ; 12 C. L. J. 110. 
(2) (1925).1. L. R. 49 Mad. 543. 

(3) (1932) 36 C. W. N. 1108, 

(4) (1904) L. В. 31 I. А, 203; LL. R. 32 Calc. 129, 
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e 
(b) They can sue in their own name and on their own behalf Civit, 
for the benefit of the Debuttar. 1941. 
- > aw 
4. In'exceptional circumstances, a Deity can be represented in Rai Таг Bhusan 
а legal proceeding by a person other than a shebait only by the _ Banadir 
special appointment of the Court: Pramatha v. Pradyumna (т); Sti Sri Iswar Sridhar 
Š . Ё Salgram Sila Thakur 
Kanhaiya Lal v. Syed Hamid Ali (2). 
In such a case such person may be under the control of ` Pal, F. 





the Court in the manner in which and to the extent to which a 
next friend -or a guardian of a minor is under such control under 
the- provisions of Order 32, Civil Procedure Code. 

In my judgment the Suit No. 196 of 1933 was not a suit of the 
Idol. The person who purported to represent the Idol as its next 
friend was not the person entitled in law so to represent the Idol, 
` and she was never appointed by the Court so to represent. the Idol. 
At best it was a suit by Anupama in her own right as a worshipper 
and as such its result would not in the least affect the present 
suit. - 

Assuming that the previous suit was the suit of the same 
plaintiff and was founded on the same cause of action, Order о, 
rule 9 Civil Procedure Code would prima facie preclude the plain- 
tiff from bringing this present suit. 

The contention of the plaintiff respondent is : 

. (i) that the position of an Idol is analogous to that of an infant 
for the present purposes ; 

(ii) that the position of an infant in this respect is— 

(а) that gross negligence on the ‘part of a next friend in the 
conduct of a suit brought on behalf of the infant prevents the effect 
of the bar contained in Section тоз (now Order 9, rule 9) 
Civil Procedure Code: Lalla Sheo Churn Lal v. Ramnandan 
Dobey (3). 

(b) that in the absence of any statutory provisions the English 
tule of law in this respect applies here as principles of equity, 
justice and good conscience. English rule of law as enunciated by 
Malins, V. C. in Zu е: Hloghton (4). 

(c) that as soon as the next friend becomes negligent in the 
conduct of the suit, he becomes removable by the Court as such 
next friend and that he ceases to be next friend though not removed 
by the Court by any ,express order, the minor is thus unrepre- 


(1) (1925) L. К. 521. A. 245; IL L. R 52 Calc. 809; 41 C. L. J. 551. 
(2) (1933) L. R. 60 I. A. 263 ; 58 C. L. J. 443. 

(3) (1894) I. L. R. 22 Calc. 8. 

(4) (1874) L. R. 18 Eq. 573 (576). 
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e 
sented from that moment: Siraj Fatma v. Mahmud Ali (1) 
There is no direct authority in this respect so far as. the position 
of an Idol is concerned, 

As regards infants the authorities are to certain extent conflict- 
ing. The points that will require consideration are :— 

т. What is the exact position of an infant in this respect : 

2. Whether the rule of law applicable to an infant should be 
extended to the case of an Idol by analogy. 

As regards infants an examination of the various decisions of 
the several High Courts in India will disclose a clear conflict of 
opinion. 

The views of the Calcutta High Court will appear from the 
following cases :— | 

Kylash Chunder Sircar v. Gooroo Churn Siriar (2) (E. Jackson 
and Glover, JJ.) ; Æskan Chundra Safooi у. Nundamoni Dassee (3) 
(Sir Richard Garth, C. J, and Cunningham, J); Raghubar Dayal 
Sahu v. Bhikya Lal Misser (4) (Field and O'Kinealy, JJ.) ; Zalla 
Sheo Churn Lal v. Ramnandan Dobey (5) (Trevelyan and Ameer 
Ali, JJ.) ; Ram Sarup Lal v. Shah Latafat Hossein (6) (Pratt and 
and Mitra, JJ.) ; Sheikh Abdul Kasim v. Thakur Das Thakur (т) 
(Rankin, C. J. and C. C. Ghosh, J.) ; Mahesh Chandra Bayan v. 


Manindra Nath Das (8) (Mukherjea, J.). 


The following opinions showing a certain amount of conflict can 
be gathered from these cases : | 
т. The bar imposed by Section 7 of Act VIII of 1859 (corres- 
ponding to Section 43 of Act XIV of 1882 and Order 2, rule 2 
of the present Civil Procedure Code) was not available against a 
minor when the omission in the previous suit was due to the negli- 
gence of his next friend. “There is no law which prevents a 
minor, when he comes of age, suing in his own name for anything 
that his guardian, either through ignorance or negligence, has 
omitted to prosecute” Kylash Chunder. Sircar v. Gooroo Churn 
Si; Car ao 
Where a Court has reason to believe that a suit is lawfully | 


(1) (1932) I. L. R. 54 All. 646 (664). 

(2) (1865) 3 W. R. 43. ; 

(3) (1884) I. L. К. 10 Calc. 357. =i 
(4) (1885) L L. R. 12 Cale. 69. 

(s) (1894) L R. R. 22 Cale. 8. 

(6) (1902) I. L. R. 29 Calc. 735. 

(7) (1928) I. L. R. 55 Calc. 1241. 

(8) (1941) 45 C. W. N. 508. 

(9) (1865) 3 W. R. 43 (46). 
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brought by a party who has a right to bring it on behalf of a minor, 
the result of that suit would have precisely the same effect as that 
of the suit by a person of fullage: shan v. Mundamoni (т): 
Raghubar v. Bhikya (2). 

(a) Where a decree has been made against an infant duly 
represented by his guardian and the infant on attaining majority 
seeks to set that decree aside by a separate suit, he can succeed 
only on proof of fraud or collusion on the part of his guardian. 
Raghubar v. Bhikya (2). 

If the infant desires to have the decree set aside, because any 
available good ground of defence was not put forward at the hear- 
ing by his guardian, he should apply for a review. If the decree 
were an ex parte one, the procedure adopted should be that given 
in the Civil Procedure Code for setting aside ex parte decrees : 
Raghubar v. Bhikya (2); Ram Sarup Lal у. Shah Latafat 
Hossein (3). 

3. Gross negligence on the part of a next friend in the conduct 
of a suit brought on behalf of an infant prevents the effect of the 
bar contained in Section тоз of the Code of Civil Procedure, 1882 
(Order 9,,rule 9, of the present Civil Procedure Code) to the insti- 
tution of a fresh suit in respect of the same cause of action by the 
minor on attaining majority. 

‘Fraud and negligence are on the same footing in this respect : 
Lalla Sheo Churn Lal v. Ramnandan Dobey (4) 5 3 Mahesh Chandra 
Bayan v. Manindra Nath Das (5). 

The Calcutta High Court in Za//a Sheo Churn Lal v. Ramnan- 
dan Dobey (4) took the view that according to the law as adminis- 
tered in England the gross negligence of the next ш would 
entitle an infant— 

(1) to ‘obtain avoidance of proceedings taken on his behalf, as 
also | 

(2) to institute a fresh suit in réspect of the same cause of 
action. 

‘The rule of English Law was applied here as principle of justice 
and equity. 

The Bombay High Court has recently taken a contrary view in 
Krishnadas Padmannava Rao у. Vithoba’ Annappa (6). The Fuli 

(1) (1884) I. L. К. то Cale. 357. 

(2) (1885) I. L. R. 12 Calc. бо. 

(3) (1902) I. L. R. 29 Cale. 735. 

(4) (1894) I. L. R. 22 Calc. 8. 

(5) (1941) 45 C. W. N. 508. 

(6) (193911. L R. Bom. 340 (F, В.). 
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Bench now holds that gross negligence apart from fraud or collu- 
sion on the part of the next friend or guardian-ad-litem cannot 
be made the basis ofa suit to set aside a decree obtained against 
him. | 

In this case Beaumont, С. J. doubted if the English rule of law 
in this respect was correctly appreciated by-the-Calcutta High Court 
in Lalla Sheo Churn Lal v. Ramnandan Dobey (т). 

The views of the Madras High Court will appear from the 
following cases : 

Gottepati Subbanna v. Gottepati Narasamma (2) (Sankaran Nair 
and Spencer, JJ.) : Chunduru Punnayyah v. Rajam Viranna (3); 
Kassi Bapanna ү. Yerramma (4); Anada Rao v. Appa Rao (5), 
Haji Mahammad Shadak у. Burra Venkata Komaraju (6). | 

The Madras High Court has taken the same view as in Za//a 
Sheo Churn Lal v. Ramnandan Dobey (1). 

- The Allahabad High Court also has taken the same view. as in 
Lala Sheo Churn Lal (1) in Siraj Fatma v. Mahmud Ali (7). 

In an earlier case in Daulat Singh v. Raghubir Singh (8) the 
Court observed : 

* But short of fraud being established and fraud not only on 
one side but on both, Ze. on the part of the then plaintiff and on 
the part of the present plaintiff's tben guardian, we know of no 
right which the present plaintiff can now have to dispute the validity 
of the decree which became final...... ......Even if that guardian was 
negligent and through her negligence did not properly protect the 
interests of the minor irfthe previous suit, the minor is still bound 
by the decree, so long as the guardian did not act fraudulently 
and in collusion with the minor’s then opponent. If the law was 
otherwise no person could be certain of the finality of any decree 
obtained against a minor, whether the minor had been a plaintiff 
or а defendant in the suit." . 

The Patna High Court also has taken the same view as in Zala 
Sheo Churn Lals case (т) and has further extended the rule to the 
case of a ward of Court in Mathura Singh and others v. Ram Rudra 
Prashad (9). 


G) (1894) 1. L. К, 22 Cale. 8. j (2) (1915) Mad. 384. 
(3) А.І. В. (1921) I. L. R. 45 Mad: 425. А 

(4) (1923) А.І. К. Mad 718. 

(5) (1925) A. I. R. Mad. 258. 

(6) (1940) А.І. R. Mad. 810. 

(7) (1932) I. L. R. 54 All. 646 (F. B.). 

(8) (1894) АП, W, N. 141. 

(9) (1935) I. L. R. 14 Pat. 824. . - 
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The Lahore High Court also has taken the same view and has Cm. 
refused to follow the Full Bench decision of tbe Bombay High 1941. 
Court. See Punnun Mal v. Bishambar Dayal (1). Rai Tarit Bhusan 

Keeping ourselves confined to the bar imposed by Order 9, Bahadur 
rule 9 Civil Procedure Code we may proceed to examine the legal Sri Sri Iswar Sridhar 
position of the infant with reference to the following cases : Байташ Sila Thakur 

(1) When the minor institutes a fresh suit in respect of the Pal, F. 





same cause of action ; | 

(2) When the minor institutes а suit for setting aside the 
adverse decision in the previous suit ; 

(3) When the minor makes an application in the previous 
suit— 

(a) for a review of the adverse decision. 

(b) for otherwise setting aside the adverse decision. 

So far as the first case is concerned, it must now be taken to 
be the settled law that the provisions of Section 44 of the Indian 
Evidence Act cannot be extended to cascs of gross negligence ;' 
Venkata Seshayya у. Kotiswara Rao (2). 

Assuming, therefore, that in the previous suit the minor was 
properly represented and that’ that suit was dismissed for default 
Order 9, rule 8 Civil Procedure Code, it seems difficult to under 
maintain the position that a fresh suit in respect of the same cause 
of action would be maintainable by the minor on the ground that 

_the previous order under Order 9, rule 8 was due to the negli- 
gence of the next friend. The bar is a statutory one and it does 
not make any exception in favour of an “infant. 

The only way in which such a fresh suit can be urged to be 
maintainable in spite of the barring provision contained'in Order 9, 
rule 9 Civil Procedure Code, is by holding 

(т) that as soon as the next friend or guardian-ad-litem of a 

‘minor of a suit bécomes negligent, or, in the language of the 
statute “ does not do his duty” (Order 32, rule о and Rule 1r 
` Civil Procedure Code) and thus becomes removable by the Court 

‚ under Orde 32, rule 9 or тт Civil Procedure Code he ceases to 
represent the minor in that suit, though ап order removing him is 
not actually made ; 

(2) that, at any rate, as soon as by failing to do his duty a next 
friend or a guardian-ad-litem renders himself liable to be removed 
it becomes the duty of the Court to proceed in a particular manner 
in that suit and the Court is not competent to proceed in any other 


(1) (1949) А.І. В. Lah. 205. 
(а) (1936) L. R. 64 I. A. 17 ; 65 C. L. J. 14. 
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Civi, way in that suit and therefore any order made thereafter without 
1941. removing the next friend or guardian-ad-litem is an order 
ww » A . . D 
Rai Таг! Bhusan “ delivered by the Court not competent to deliver it” within the 
Bahadur meaning of section 44 of the Indian Evidence Act. 
v. 
Sri Sri Iswar Sridhar Mr. Justice Sulaiman in Siraj Fatma v. Mahmud Ali (1) seems 
Salgram Sila Thakur А Р К . 
Siue to have taken the view that the next friend. or the guardian-ad-litem 
Pal, Y. ceases to represent the minor as soon as he renders himself remov- 


able by his negligence or failure to do his duty. In my opinion, 
this is taking an extreme view of the case and, if introduced, is 
likely to create an appalling confusion. This may be a very good 
ground for reopening any decision or order consequent upon the 
negligence of the guardian or next friend by an application in that 
very suit. But Iam not prepared to say that when a minor is once 
properly represented - he will cease to be represented thus without 
an order from the Court. The case Shaik Abdul Karim у. Thakur 
das Thakur (2) is rather an authority in support of the view I am 
taking. There a minor and his mother were sued and they were 
described as Sudhamayee Debi, widow of late Ramlal Thakur, and 
Thakurdas Thakur, a minor by his mother and certificated guardian, 
the said first defendant. No one was formally appointed by the 
Court as guardian-ad-litem for the minor. A pleader appeared on 
behalf of the defendants for taking adjournments for filing written 
statements. There was a substantial defence to the suit, but that 
defence was never raised. The suit was ultimately decreed ex parte. 
It was held that the minor was not properly represented and the 
decree was a nullity, ` ‘ 


In this cgse Sir George Rankin laid stress on the fact that the 
lady was not at all appointed by the Court as a guardian-ad-litem as 
was required by order 32, rule 3 Civil Procedure Code. 


The decision of the Judicial Committee in Mussammat Rasidun- 
nissa v. Mahammad Ismail Khan (3) is not authority for the extreme 
view taken by Sulaiman, J. in Siraj Fatma v. Mahmud Ali (т), 
There is one case, the guardian-ad-litem, being a married woman, 
was disqualified by section 457 of the Code of Civil Procedure of 
1882 from being appointed a guardian-ad-litem and in another case 
the proposed guardian was disqualified, having an interest adverse 
to that of the minor. 

Iam also not prepared to accept the contention that the Court 


(1) (1932) I. L. R. 54 Ail. 646 (F. B.). 
(2) (1928) I. L. R. 55 Calc. 1241. 
(3) (1909) L. R. 36 I. A. 168 ; L L. R. 31 All. 572 ; 10 C. L. J. 318. 
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becomes incompetent to make the order of dismissal as soon as the CHE: 
next friend ceases to do his duty. 1941. 

As regards the second case, namely, when the minor seeks to mai Tarit Bhusan 
assail the previous order or decision and brings a suit for the pur- Bahadur 


pose of setting aside that Order, obviously, order 9 rule g Civil Sri Sri Iswar Sridhar 
Procedure Code is no bar to sach a suit. It is not a suit in respect "?l£'am Sila Thakur 
р <a 
of the same cause of action. Itis the previous Order itself which Pal, F. 
supplies the cause of action for the present suit. In my opinion ~ 
the law that has developed in India in allowing a minor to assail by 
a suit the order or decision in bar on the ground of the negligence 
of the next friend should not be disturbed. Even if it be held that 
the remedy in this respect is not by a suit but by an application in 
the previous suit, the suit may be treated as such an application. 
As regards the third- case, namely when the infant applies in 
the previous suit itself fora review of the adverse decision, I am 
inclined to the view that negligence of the next friend should afford 
à good ground for the purpose. 
A reading of the relevant Indian decisions above referred to 
willshow that they are ultimately based on the pronouncement 
of Sir R. Malins, V. C. in Hoghton v. Fiddey (1). In that very 
case it was observed that an infant can be guilty of no negligence 
and cannot be answerable fot the negligence of his next friend. 
No negligence can be imputed to an infant. It might very well 
be said that when a suit by a minor by his next friend is dismissed 
for default of the next friend due to the negligence of such next 
friend, the minor will always have a sufficient cause for non-appea- 
rance and will thus be entitled to have the order of dismissal set 
aside. ` 
The next question is to what extent this should be extended 
to the case of an Idol which as a juristic person is from its very 
nature under perpetual incapacity to look after its own interests, if 
any. 
` Ttis now well settled that an Idol is recognised as a juristic per- 
gon capable of being the subject of legal right and duty. But this is 
only in an ideal sense. 
In Pramatha Nath Mullick у. Pradyumna Kumar Mullick (2), 
Lord Shaw in delivering the judgment of the Judicial Committee 
observed that “a Hindu Idol is according to long established 
authority, founded upon the religious customs of the Hindus and 
the recognition thereof by Courts of law, а juristic entity. It has 


(1) (1874) L. R. 18 Eq. 573. 
(а) (1925) L. К. 52 I. A. 245 ; I. L. R. 52 Cale. 8c9 ; 41 C. L. J. 551, 
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a juridicial status with the power ot suing and being sued. Its 
interests are attended to by the person who has the Deity in-his 
charge and who is inlaw its manager with all the powers: which 
would, in such circumstances, on analogy, be given to the manager 
of the estate of an infant heir". His Lordship- characterised this 
doctrine as firmly established. 


In this case their Lordships likened the Deity to a human’ being. 
Their Lordships observed that “the duties of piety from the time 
of the consecration of the Idol are duties of something existing 
which, though symbolizing the Divinity, has in the eye of the law 
a status as а separate person. The position and rights of the 
Deity must, in order to work this out both in regard to its pre- 
servation, its maintenance and the services to be performed, be in 
the charge of a human being. Accordingly he is the shebait cus- 
todian of the Idol and manager of its estate". 


Their Lordships quoted with approval what their Lordships | 


‘termed “a useful narrative of the concrete realities of the position” 


from the judgment of Sir Asutosh Mookerjee, J., in Rambrakma 
Chatterjee v. Kedarrath Banerjee ( ) which in short shows that 
the Deity. is conceived as a living being and is treated in the 
same way as the master of the house would be treated by his humble 
servant, 


Though the deity is likened to a human being it is not deis 
whether the Idol gets recognition as-a possible subject of rights in.its 
own interest or whether it fs recognised because of the existence of 
some ultimate human interest of those benefited directly or indirectly 
by the debuttar. The Idol is recognised as juridical entity, but its 
juridical personality is only the technical means of developing 
the juristic relations between the several human beings differently 
interested in the institution. The Idol is the owner only inan 
ideal sense. Its enjoyment is an ideal enjoyment. The real 
material enjoyment and interest must ultimately be with somé 
human being ; otherwise it is difficult to see why law should con: 
cern itself with the matter. : 

In Alaharaja Jagadindra Nath Roy ү. Rani Натана 
Kumari. Debi (2). their Lordships observed :——“ There is -no 
doubt that an Idol may be ‘regarded as a juridicial person capable 
as such of holding property though it is only in an ideal'sense that 
property isso held ”...............“The possession and management 


(1), (1922) 36 C. L. J. 478. | 
(2) (1904) L. К. 31 E А, 203; L L. К. 32 Calc; 129. 
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of the dedicated-properties belong to the shebait and this carries 
with it the right to bring. whatever suits are necessary for the 
protection of the property. Every such right OF suit is vested i in 
the shebait, not in an Idol.” 


It may be noticed that in this case the suit was not by the 
Idol represented by its shebait but by the shebait himself as 
shebait in enforcement of his right as shebait. The right to sue 
accrued to the plaintiff when he was under age and this saved the 
limitation. Ў 


. In Masjid Shahidganj v. Shiromani Gurdwara (1) their Lord- 
ships of the judicial Committee observed that the procedure in 
India takes account necessarily of the polytheistic and other features 
of the Hindu religion and recognises certain doctrines of Hindu 
Law as essential thereto, e.g. that an Idol may be the owner of the 
property. The procedure of our Courts allows for a suit in the 
name of an Idol or deity though the right of suit is really in the 
Shebait: Maharaja Jagadindra Nath Rey . v. Rant Hemanta 
Kumari (2). 


In Prosunno Kumari Debya ү. Golat Chand’ Baboo (3) it was 
observed—* It is only in an ideal sense that property can be said 
to belong to an Idol ; and the possession and management of it must, 
in the nature of things be entrusted to some person as shebait, 


or manager. It would seem to follow that the person so entrusted ' 


must of necéssity be empowered to do whatever may be required 
for the service of the Idol, and for the benefit and preservation of 
its property, at léast to as great a degree as the manager of an infant 
heir. If this were not so, the estate of the Idol might be destroyed 
or wasted, and its worship discontinued, for want of the necessary 
funds to preserve and maintain them." 


Though an Idol is thus recognised as a juristic person capable 
of suing and being sued, strictly speaking it has no material interest 
of its own. The efficient subject of the rights ascribed to an Idol 
must ultimately be some human beings. It must be they who 
enjoy such rights and if law protects such rights it is because of the 
existence of such ultimate human concern. The Idol as the juri- 
dical person only affords the technical means of developing the 
juristic relations between those ultimately interested in the endowed 
property and the strangers. The so-colled interest ofthe Idol is 


(1) (1940) L. R. 67 I. А. 251 ; 73 C. L. J. 199. 
(а) (1904) L.R. 31 I. A. 203 ; I. L. R. 32 Calc. 129. 
(3) (1895) L. В. 2 I. A. 145; 14 B. L. В. 450 (459); 23 W. К. 253.(255-256). 
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Сү, merely an ideal interest very different from the interest which ап 
1941, infant has in his property. The introduction of the Idol and its 
Rai Таги Bhusan ecognition asa juristic person are more a matter for the proce- 
Bahadur dure and the procedure in India recognises the Idol as having a 


Sri Sri lesar Sridhar Jocus standi in judico ; Masjid Shahidganj case (1). The real 
Salgram Sila Thakur material interest and enjoyment lie with some human beings. It 
Pal, F. is the concern of these interested persons to see how best they will 
ы protect and preserve their interests and in this respect when the 
properly represented Idol is brought before a Court of law tbat 
proceeding is more analogous to the one brought by a few 
persons representing a multitude under Order 1, rule 8 Civil Pro- 
cedure Code, than the suit by a next friend in the name of an 
infant, for the protection of that infant’s own interest. Negligence 
с of the person or persons representing the Idol (or more correctly, 
the interest of the ultimate multitude having interest in the endow- 
“ment) should not be available for the purpose of avoiding the result 
of that litigation : Venkata Seshayya у. Kotiswara Као (2). 





m As I have held that the present suit is not in respect of the 
І same cause of action as the Title Suit No. 196 of 1933 and that 
the Idol was not properly represented in that suit, Order 9, rule 9 
Civil Procedure Code is no bar to the present suit. The appeals, 
therefore, fail on this ground and I agree that they should be 

dismissed. 


A. T. M. Appeals dismissed. 


(1) (1940) L. R. 67 I. A. 251 ; 73 C. L. J. 199. ` 
(2) (1936) L. R. 641, A. 17; 65 C. L. J. 14. 
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Before Mr. Justice N. G. A. Edgíey and Mr. Justice 
C. C. Biswas. 


SARADINDU MUKHERJEE 
v. 


JAHARLAL AGARWALLA AND OTHERS.* 


Suit on mortgage—Suit by English mortgagee—Limitation Act (IX of 19:8), 
Sch. J, Arts. 132, 147—Amending Act XX of 1020, Sees. 31(¢), 63—Morigage 
of undivided share of a co-sharer—Security, transfer of, after partition— 
Delay in applying for amendment of written statement—Bengal Money 
Lenders Act (X B. C. of 1:940), Secs. 2(2), 2(22), 34, 36, Sub-sec. (б)(Ь)— 
‘Borrower’—Mortgagor—Successors-in-inierest of mortgagor—Person other 
than a borrower, if can sh.w the extent of liability of bovrower—Bengal 
Money Lenders Act, Sec. 36 Sub-sec. (6), if applicable to suits instituted 
before 1st January, 1939—Final decree, passing of, pending appeal against 
preliminary decree. 


The effect ‘of Section 31(c), read with Section 63 of Act XX of 1929, is that 
so far as English mortgages executed prior to the 15% April, 1:930, are con- 
cerned, they are outside the scope of the amendment made by substitution of 
the new clause(’a) in Section 67 of the Transfer Property Act. 


Hence suit on English mortgages executed on 20th May and 29th September, 
1919, brought on 17th July, 1933, is governed by Art, 147 and not by Art. 132, 
Schedule I of the Limitation Act. 


As a result of amendment by Act XX of 1929, a suit to enforce an English 
mortgage executed after rst April, 1930, is governed by Article 132, Schedule 1, 
Limitation Act: . 


Вуўпа Lall v. Ramoodeen Chowdry (1) is authority for holding that after 
partition, the security of the mortgagee of an undivided share of a co-sharer 
‚ is upon the divided share or separate allotment of his mortgagor; in other 
words, he can have no recourse against the parcels allotted to the other 
co-sharers with whom he has no privity of contract, but must pursue his remedy 
only against the properties that may be allotted to the mortgagor. 


In order, however, that the mortgagee may be so bound, it is a fundamental 
condition that the partition must be a fair and proper one. The substituted 
security is to be a fair equivalent of the original fairly obtained. 


Mere delay in applying for amendment of written statement is no ground 
for refusing an application, in so far as it may be compensated for by the award 
of cost. 


Unless sufficient grounds are made out, an appellate Court will not interfere 
with the order of rejection of application for amendment of written statement 
by the primary Court. In the present case, if the amendment were allowed, 


* Appeal from Original Decree No. 254 of 1935, against the decree of the 
‚ First Additional Subordinate Judge of 24-Perganas, dated the 29th Julys 1935. 
(1) (1874) L. R. 1 T. A. 106 ; a1 W, В. 233. 
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an injustice would be caused to the plaintiff ; the application in this case also 
was not made bona fide. 

A purchaser of a mortgagor’s interest vis a vis the mortgagee comes within 
the definition of ‘borrower’ given in Section 2(2) of the Bengal Money Lenders 
Act, 1940, which includes a successor-in-interest of the criginal borrower. 

Sailendra Nath Bhattacharje v. Zwarerdia Nath Mulkerjee (1) referred to. 

Under the Bengal Money Lenders Act, 1940, it is open to a person who is 
not a borrower to show to what extent a borrower is Hable, if thereby he can 
obtain any telief. | 

The words ‘pending in’ ‘or pending оп that date’ in clause (2) of Section 2 
of the Bengal Money Lenders Act, 1940 include suits in which decrees have 
already been obtained. See Suresh Chandra Mukherjee v. Lal Mohon 
Chatterjee (2). 

Clause (b) of Sub-section (6) of Section 36 of the Bengal Money Lenders 
Act, 1940, applies to the case where a decree was passed in a suit instituted 
before 1st January, 1939, provided such decree was not fully satisfied and 
that under its provisions the borrower is entitled to such relief as the Court 
may think.fit to grant in exercise of the powers conferred on it by sub-sec- 
tions (1) and (2). 


If pending appeal from preliminary decree, final decree is passed, the appel- 
late Court should in dealing with the appeal give’ necessary and consequential 
directions regarding the final decree. 


Talebali v. Abdul Agiz (3) referred to. 


In the present case, as the appellate Court is making the preliminary decree, 
the provisions of Section 34 of the Bengal Money Lenders Act, 1940 will apply 
to that decree and under Section 31 interest on decretal amount is withheld. 


On the question whether the relevent provisions of the Bengal Money 
Lenders Act, 1910 were ultra vires of the Provincial Legislature, the Court 
granted a certificate under Section 205 of the Government of India Act, 1935, 
for the purpose of an appeal to Federal Court. 


Appeal by the Defendants No. 3. 

Suit to enforce two English mortgages executed by the Execu- 
tors of a Will. | 

Messrs. Atul Chandra Gupta, Rajendra Bhusan Bakshi and 
Amal Kumar Mookerjee for the Appellant. 

Messrs. Amarendra Nath Bose and Pramatha Nath Mitra for 
Respondent No. r. | 

Messrs. Juan Chandra Roy and Anil Chandra Dutt for Respon- 
dent No. 4. 


(1) (1941) 73 C. L. J. 435; 45 С. W. N. 530. 
(2) Unreported. Suit No. 1146 of 1936 decided on 4th April, 1941. 
(3) (1929) I. L. R. 57 Cale. 1013 (F. B.); 80 C. L. J. 566 (F. B.). 
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Mr, Gopendra Nath Das for Respondent No. 5. 


Mr. Nani Bhusan Mukherjee for Respondent No. 6. 


С. А. У. 
The following judgments were delivered : 


Biswas, J. :— This isan appeal on behalf of defendant No. 3, 
and arises out of a suit which was commenced by the plaintiff to 
enforce two English mortgages which had been executed in his 
favour on the 2oth May and the 29th September, 1919. There were 
five defendants in the suit, and a preliminary decree for foreclosure 
was made against them all by the First Additional Subordinate 
Judge of 24-Parganas on the 29th July, 1935. The present appeal 
is directed against this decree. Since this appeal was presented, 
the final decree was passed on the 23rd November, 1938, whereby 
the defendants and all persons claiming through them were abso- 
lutely debarred of their right to redeem the mortgaged properties. 
No appeal has been preferred against this final decree, but a copy 
has been placed on the records of this appeal, and following the 
procedure laid down by the Full Bench in thei case of Т7и/ебай v. 
Abdul Aziz (1), it should be the duty of this Court in dealing with 
the present appeal to give necessary and consequential directions 
regarding the final decree. 

The facts giving rise to this litigation areas follows :—On the 
3oth September, 1906, one Mohendra Nath Das, a wealthy Hindu 
governed by the Dayabhaga school, died, leaving a Will executed a 
few years before his death, whereby he had endowed all his pro- 
регііеѕ, movable and immovable, for the worship of a family deity 
called Sri Sri Iswar Mahadeb or Shib Thakur. The Will was in due 
course admitted to probate by the executors. Shortly thereafter, on 
the 27th March, 1909, a nephew (brother’s son) of the testator, 
named Charu Chandra Das, commenced a suit (Suit No. 313 of 
1909) against the executors on the Original Side of this Court, in 
which he claimed that the properties left by Mohendra were joint 
properties and that he had an inherited eight anna share in the same. 
He accordingly asked for a declaration of his title and for partition. 
On the r2th June, 1912, a preliminary decree was passed in the suit, 
declaring Charu's title toa halt snare as claimed, and directing a 
partition by metes and bounds. 

No steps, however, were taken by Charu to enforce a partition 
under the decree. It was while the properties still remained joint 
that the executors of Mohendra's estate effected the present mort- 
gages in favour of the plaintiff, the first on the 2oth May, 1919, and 


(1) (1929) I, L. R. 57 Cale, 1013 (F. B.) ; 50 C. L. J. 566 (F. В.), 
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the second, а deed of further charge, оп _the 29th September 

1941. following. The security offered was the testator’s declared undivided 
Baca a ae ёге share in the properties left by him, which comprised some lands at 
Belur and Ultadinghi and two brick-built houses in Calcutta, 
namely, 5, Padma Nath Lane and 88, Beadon Street. The principal 
amounts secured by the two mortgages were Rs. 3,500 and 
Rs. 2,500 respectively, carrying interest at the rate of 127% per 
annum compound with quarterly rests, and the due date fixed for 
the repayment of the loans was the 2oth May, 1920. 

Meanwhile, Charu had got heavily involved in debts, both 
secured and unsecured, and on the rst September, 1919, on the, 
petition of acreditor, he was adjudicated an insolvent by an order 
of this Court in its Insolvency Jurisdiction. The result was that his 
properties, being the undivided eight-anna share decreed to him in 
the partition suit, vested in the Official Assignee. The Official 
Assignee in due course advertised the said share for sale for payment 
of the insolvent’s debts, and this attracted defendant No. 3, 
Saradindu Mukherjee, as an intending purchaser. 2 

Itis stated on behalf of Saradindu that he had dealings from 
before with Charu as well as with the executors of Mohendra's estate, 
but whether that is a fact or not, it appears that on the 4th August, 
1920, he did enter into an agreement with the Official Assignee, 
to which both Charu and the executors were made parties. The' 
terms of this agreement, which really constitutes the foundation of 
Saradindu's claim in this suit, will have to be examined later, but it ` 
will be sufficient to state a€ this stage that Saradindu thereby agreed 
to purchase Charu's undivided interest in the properties which the 
Official Assignee had offered for sale, subject to payment of all his 
debts which had been secured thereon, and Saradindu also under- 
took to pay off all the secured debts of Mohendra's estate, on condi- 
tion that Charu and the executors of Mohendra should “ carry оці” 
the decree for partition, and upon such partition, allot to Saradindu 
* sufficient properties’’ out of the joint estate which would enable 
him by sale thereof to discharge all the secured liabilities in both 
shares. i 

Whether by such allotment Saradindu was to acquire any interest 
in any properties out of Mohendra’s share is by no means clear, for 
the agreement expressly provided that the allotment was to be made 
to him as assignee of Charu’s interest and in lieu thereof ; it further 
provided that out of the properties to be so allotted, if any were not 
required to be sold, Saradindu was to make over the same, together 
with any balance of the sale proceeds that might be left in his hands, 
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to Charu and the executors to be held by them in certain shares. Civit. 
This might be supposed to imply that in respect of the properties 1941. 


which were to be allotted to Saradindu on "carrying out" the saa, Mukherjee 
partition, he was merely to be the agent of the parties for selling 
the same and not to acquire any bencficial interest therein for 
himself. Such a view would no doubt be difficult to reconcile, so Biswas, F. 
farat any rate as Charu’s share was concerned, with the clear 
provision in the agreement {or an out and out assignment of the said 
share to Saradindu. At the same time, it is not easy to see how 
under cover of an assignment, and in lieu, merely of Charu’s interest, 
Saradindu could claim to be entitled on partition to any properties 
in excess of Charu’s legitimate share. And yet this must doubtless 
have been the intention of the provision regarding the allotment of 
* sufficient properties" to Saradindu cut of the joint estate. The 
“ sufficient properties" could only come out of the moiety properly 
assignable to Mohendra’s share. 
Be that as it may, the fact remains that an Indenture of Agree- 
ment was executed in these terms on the 4th August, 1920, and the 
parties to the transaction as stated, were (1) the Official Assignee, 
first party, (2) the executors of Mohendra’s estate, second party, 
(3) the insolvent Charu, third party, and (4) Saradindu Mukherjee, 
fourth party. 
On the 31st August following there was a conveyance (Exhibit 3) 
executed by and between the same parties in terms of the agreement, 
which terms іп fact were fully recited therein. As between the 
Official Assignee and Charu on the one*hand and Saradindu on the 
other, it purported to be a conveyance to the latter of all the right, 
title and interest of Charu in the joint estate, while as between the 
executors, Charu and Saradindu, it merely contained reciprocal 
covenants by these parties for the performance of their respective 
parts of the agreement. The consideration for the conveyance was 
stated to be Rs. 29,000, which was the total amount of Charu’s 
unsecured debts, andit was presumably the idea that the Official 
Assignee would pay off these debts with this sum. 
It appears that on the 5th October, 1921, before any steps were 
taken to effect a separate allotment of the properties as contemplated 
by the agreement and the conveyance, Saradindu, Charu and the 
executors jointly executed a mortgage [Exhibit 1(b)] im respect cf 
the 16-аппаѕ share of these properties in favour of one Suresh 
Chandra Chowdhury for a sum of Rs. 2,10,000, Saradindu describ- 
ing himself therein as purchaser of the equity of redemption of 
Charu from the Official Assignee. It was stated that the purpose of 
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the loan was to clear off the incumbrances on the properties which 
were offered as security. 


It was not until the roth November, 1925, that Saradindu applied 
in Charu's partition suit (Suit No. 313 of 1909) to be substituted in 
his place for the purpose of carrying out the decree passed in 
that suit, claiming to do so as purchaser of Charu's right, title and 
interest, In his application he recited the agreement of the 4th 
August, 1920, and the conveyance of the 31st August following, and 
also recited the preliminary decree for partition which had expressly 
directed a division of the properties into two equal parts or shares 
as between Charu and the executors of Mohendra's estate, and he 
specifically asked for the appointn.ent of a commissioner for making 
a partition in terms of the said decree and allotting to him “ the 
share which was of the said Charu Chandra Das in the joint pro- 
perties.” On the 26th November, 1925, an order for substitution 
was made and a writ of commission issued as asked for. The . 
direction in the writ was for a division into two equal parts or 
shares, one to be allotted to Saradindu and the other to the 
executors. 

From the report of the commissioner which he submitted on the 
6th July, 1928, it appears, however, that though he had caused the 
properties to be valued by a competent surveyor and' valuer, and the 
valuations were accepted by the parties, he nevertheless made the 
division, not into two equal halves, but according to an agreement 
arrived at between the parties, admittedly an unequal "division, the 
commissioner himself stating that properties of greater value were 
being allotted to Saradindu. In fact, only one of the Calcutta pro- 
perties, namely, 5, Padma Nath Lane, was assigned to Mohendra's 
estate, while all the remaining properties including the Belur and 
Ultadinghi lands and premises No. 88, Beadon Street were allotted 
to Saradindu. | 

Suresh Chandra Chowdhury, the mortgagee of the joint proper- 
ties, was not a party to the partition proceedings: all the same, the 
commissioner directed in his report that the properties given to 
Saradindu would only remain charged with payment of the sum due 
to Suresh under the mortgage, which the commissioner put down as 
Rs. 2,10,000. It was stated that this sum included debts which had 
been incurred by the executors of Mohendra’s estate, amounting to 
Rs. 90,200, and the exeeutors, apparently for this reason, were 
declared entitled to hold the properties allotted to them free from all 
incumbrances. f 

On the application of Saradindu, the Commissioner’s report 
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was in due course confirmed by the High Court and the 
final decree for partition passed in terms thereof on the rath 
September, 1928 (Exhibit D). 

Saradindu thereafter assumed to hold the properties allotted to 
him in absolute right, subject of course to the mortgage in favour 
of Suresh Chandra Chowdhury. On the 27th June, 1930, he 
purported to sell some of the properties to the Ramkrishna Mission 
for a sum of Rs. 40,000, having by an indenture of the same date 
{Exhibit A) obtained from Suresh a release and re-conveyance of 
these properties on payment of Rs. 38,000 out of the sale proceeds 
in part satisfaction of the mortgage-debt. А consent order was 
afterwards made on the roth December, 1933, [Exhibit 8 (а) ] in 
Suresh's mortgage suit (Suit No. 588 of 1924), adjusting the decree 
passed in that suit between him and Saradindu, whereby the 
whole amount due was settled for the sum of Rs. 2,10,000, out of 
which Rs. 50,500 was made payable by Saradindu immediately, 
and the balance in certain instalments extending to the rsth April, 
1941, and Suresh in return re-conveyed and re-transferred to 
Saradindu all the mortgaged properties which still remained 
unsold, Saradindu undertaking not to deal with or dispose of 
these properties before the mortgagee’s claim under the settlement 
was fully satisfied. 

In this state of things, on the ryth July, 1933, the present 
plaintiff, Jaharlal Agarwalla, commenced the suit out of which 
this appeal arises, to enforce the two mortgages which, as already 
stated, had been executed in his favour on the zoth May and the 
29th September, 1919, by the executors of Mohendra’s estate. 
The original mortgagors were not parties to the suit, but in their 
place the plaintiff impleaded the Idol, Sri Sri Shib Thakur, as the 
beneficiary under the testator’s Will, and Charu as shedait of the 
Idol and a'so as Mohendra’s sole surviving natural heir. They 
are defendants т and 2 respectively, and it is not disputed that 
between them they fully represent the estate of Mohendra. 
Charu having died since the passing of the decree by the ccurt 
below, his heirs who are also the present sZe£aí/s have been duly 
brought on the records of this appeal as respondents. There were 
three other defendants in the suit, whom the plaintiff joined as 
parties as "subsequent transferees”, namely, Saradindu Mukherjee 
(defendant 3), Suresh Chandra Chowdhury (defendant 4) and the 
Ramkrishna Mission (defendant 5), the last named defendant being 
a society registered under Act XXI of 1860. 

The mortgages in suit being English mortgages, the plaintiff 
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asked for a decree for foreclosure, and in the alternative, for sale 
1941, of the mortgaged properties. In his plaint he referred to the 
Saradindu Mukherjee Agreement of the 4th August, 1920, as well as to the conveyance 
of the 31st August of that year, but did not seek to enforce any 
liability against Saradindu on the basis thereof. On the other 
hand, he claimed that notwithstanding the agreement, he was 
entitled to realise his security in terms of the mortgage deeds, and 
- accordingly asked for a decree against the mortgagors’ half share 
in each of the several items of properties comprised in the deeds. 
As regards the allotment made in favour of Saradindu in the parti- 
tion suit, the plaintiff expressly challenged it as “unfair”, "inequita- 
ble” and “collusive”. 


у. 
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Biswas, F. 


The suit was not contested on behalf of the mortgagors, nor 
on behalf of Suresh Chandra Chowdhury, though the latter had 
entered appearance. The Ram Krishna Mission ‘resisted the 
claim as regards the properties which they had purchased from 
Saradindu. The main opposition, however, came from Saradindu, 
who raised inter айа the bar of limitation, and further pleaded 
that by virtue of the proceedings in the partition suit the plain- 
Из mortgage lien could attach only to the properties which were 
allotted in severalty to the mortgagors as representing their undi- 
vided interest in the joint estate which they had mortgaged: He 
stoutly denied all liability in respect of any debts incurred by Ше 
executors of Mohendra's estate, and even pretended not to have 
any knowledge of the agreement of the 4th August, 1920, though 
he had to admit that the agreement was set out in the conveyance 
of the 31st August, 1920, on which he could not but rely in 
support of his title. By an additional written statement Saradindu 
sought to set up a claim of priority over the plaintiff by virtue 
of certain payments alleged to have been made out of the consi- 
deration money for the mortgage in: favour of Suresh Chandra 
Chowdhury, to satisfy four prior mortgages of the executors, three 
in favour of Saradindu himself for Кз. 3,000, Rs. 2,000 and 
. Rs. 1,000 respectively, and one in favour of Radha Nath Pal and 
Kanai Pal for Rs. 22,000. On the objection of the plaintiff, 
the Court below refused to admit the additional written state- 
ment. 

The Ramkrishna Mission generally supported Saradindu, and 
further raised the plea of being a dona:fide purchaser for valüe 
without notice. 

The learned Additional Subordinate Judge of 24-Parganas who 
heard the suit overruled all the objections of the defendants, and 
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passed a preliminary decree for foreclosure in the usual terms, С 
but in view of what he considered to be “inordinate: delay" on 1941. 


the part of the plaintiff in the institution of the suit, he reduced Saradindu Mukherjee 
the amount of interest, and in the result, made a decree for 
Rs. 15,000 only, including interest up to the date of the decree, 
and costs. The claim, it may be stated, had been laid at Biswas, F " 
Кз. 26,731/3/9. 
The Ramkrishna Mission have filed an independent appeal 
against this decree (F. A. 266 of 1935), which will be separately 
dealt with. 
In support of the present appeal by Saradindu, Mr. Atul 
Chandra Gupta urged four points before us on behalf of his 
client. The first was on the question of limitation, but it was not 
seriously pressed till the end. In the trial court, it seems to have 
been assumed that the 12 years’ rule of limitation applied (Article 
132 of the First Schedule of the Indian Limitation Act). The 
suit was instituted on the 17th July, 1933, which was more than 
12 years from the due date of payment under the two mortgages, 
namely, the 2oth May, того, but limitation was sought to be 
saved by setting up payment of asumof Rs. 500 as interest on 
each mortgage on the 11th October, r921, which the court below 
found in favour of the plaintiff. As to this, Mr. Gupta said that 
the appellant’s answer was two-fold ; first, that the alleged payment 
was nota fact, and secondly, that in any case it was not sucha 
payment as would be sufficient in law to save limitation. ў 
Fairly and frankly, however, Mr. Gupta himself suggested that 
in view of the fact that the mortgages sued upon were English 
mortgages, the article to be considered was Article 147, which 
provides a period of бо years fora suit “by a mortgage for fore- 
closure or sale". It was pointed out that in Vasudeva Mudaliar 
у, Srinivasa Pillai (1), the Judicial Committee of the Piivy Coun- 
cil had authoritatively laid down, on a true construction of this 
article, not only that it was applicable to English mortgages, but 
that it wos limited in its application only to this class of mort- 
gages, i favhich alone the suit could be, and always was, “for fore- 
closyre. or sale”. 
rhe only point, therefore, said Mr. Gupta, that was left open 
for argument was whether by reason of the subsequent alteration 
of the law by Act XX of 1929 regarding the remedies open to an 
English mortgagee, this suit could still be held to come under 
Article 147. It would appear that by section 31 (c) of the said 


(1) (1907) L. R. 34 L A. 186 ; I. L. К. 30 Mad. 426; 6 C. L. J; 379. 
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Act, a new clause (а) was substituted in section 67 of the Transfer 
of Property Act, which took away the right of an.English mort- 
gagee to sue for foreclosure, and left him only the reniedy to süe 
for sale. In other words, a suit to enforce an English. mortgage 
could no longer be a suit “for foreclosure or sale" within . the 
meaning of Article 147, as interpreted by thé Judicial Cominittee. 
There could be no doubt, therefore, that as a result of the amend- 
ment such a suit was to be governed by Article 132, and not 
Article 147. de : 
All the same, the question arose how far this would affect the 


‘present suit, seeing that the mortgages sued upon had been execu- 


ted before the date on which the amending Act came into forcé, 
namely, the Ist April 1930, though the suit was instituted after 
that date. Mr. Gupta himself drew attention in this connection 
to the saving clause enacted in section 63 of the Act, but conten- 
ded that it contained no provision regarding limitation, and that 
consequently the period of limitation would be determined, not 
by Article 147, but by Article 132 which was in force at the 
date the suit was brought. A closer examination of the terms of 
section 63, however, revealed to Mr. Gupta the futility of this 


argument. 


Itcould not be questioned that in respect of the mortgages 
now in suit, æ right.to sue “for foreclosure or sale" had already 
accrued before the rst April 1930, under the Jaw as it stood be- 


‘fore the amendment made by section зт (c) of the Act, and one 
'had only to refer to. the terms of clauses (c) and (d) of section 63 


to see that not only was such right expressly saved, notwithstanding 


the amendment, but that the amendment was not to affect in any 
way any remedy or proceeding in respect of such right, which 
might in fact be enforced or instituted as if the amending Act had 
not been passed. It seems to be wholly immaterial that no specific 
provision was made to save the operation of any particular article of 


.the Limitation Act. "n 


In our opinion, the effect of section 31 (c), read with section 


.63, of Act XX of 1929 is that so'far as English. mortgages executed 


prior to the 1st April, 193o, are concerned, they must be deemed 
to be outside the scope of the amendment made by substitution 
ofthe new clause (a) in section 67 of the Transfer of Property 
Act. This being so, it would be wrong to hold that though the 
remedy ofa suit “for foreclosure or sale" is still left open, Arti- 


;cle 147 of the Limitation Act must nevertheless be deemed - to be 


abrogated in respect of such a mortgage. This article has been 
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neither repealed nor altered, and there is no reason, therefore, 


why it should not be held to operate in cases to which it might still 
‘be in terms applicable. 

In this connection Mr. Gupta sought to make a further point 
by referring to a special saving provision which was enacted by 
the Legislature in section 15(2) of Act ХХІ of 1929 in connection 
with an amendment of Article 132 of the Limitation Act made 
‘by section 9 of that Act. By the amendment a new clause was 
added in Article 132 to the effect that a suit on a mortgage by 
deposit of title deeds should be governed by this article, so that the 
‘period of limitation for such a suit should be 12 years only. The 
Bombay High Court had held previously that such a suit stood 
onthe same footing as an English mortgage, in which ca$e the 
limitation would necessarily be бо years under Article 147. "There 
can be no doubt that the object of the amendment was to override 
this Bombay ruling. "The legislature apparently thought that this 
amendment required some express provision to be made in order 
that suits'which had hitherto been believed to be subject to the 
sixty years’ rule might not be suddenly found barred by limita- 
tion, and itis said that this led them to enact section r5(2), by 
which it was provided that notwithstanding anything contained in 
section 9, a suit by a mortgagee for foreclosure or sale on a 
morigage by deposit of title deeds might be instituted within 
two years from the date of commencement of the Act, -or within 
sixty years from the due date of payment, whichever period 
expired first, and provision was also made for the saving of pending 
suits already instituted under the sixty years' rule. 

Mr. Gupta stressed the fact that no such saving provision had 
been enacted with reference to the amendment introduced by 
Section 31(с) of Act XX of 1929, and as the effect of the amend- 
ment undoabtedly was to take away an English mortgage from 
the scope of Article 147 of the Limitation Act, and bring it under 
Article 132, the argument was that in the absence of such a saving 
provision it must be assumed that the legislature contemplated 
that Article 132, and not Article 147, should apply to such mort- 
gages executed before the commencement of the amending Act. 

The argument seems to be wholly unconvincing. In the first 
place, it takes no account of the terms of clauses (c) and (d) of 
Section 63 of Act XX of 1929, which, as shown above, unmistak- 
ably save the-right to sue for foreclosure or sale in respect of such 
mortgages. Secondly, as regards mortgages by deposit of title- 
deeds which were dealt with by the amendment under Section 9 of 
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Act XXI of 1929, it will be seen that so far as it was intended to 
save the operation of Article 147 in the case of such mortgages 
executed before the rst April, 1930, of course on the interpreta- 
tion that they stood on the same footing as English mortgages, 
the saving was effected not by Section 15(2), but by the provisions 
of Section 15(1), which in fact contained almost exactly similar 
clauses to clauses (c) and (d) of Section 63 of Act XX of 1929. 
As a saving provision, Section 15(2) was both useless and unneces- 
вату: its real effect was to abridge the period of limitation under 
Article 147 from 6o years to 2 years from the date of the Act for 
this class of mortgages, on the basis that this article applied. 
It was only if the legislature had intended similarly to cut down 
the period under Article 147 in its application to English mort- 
gages that a provision like Section 15(2) would have been really 
necessary in regard to such mortgages. 

The first point taken by Mr. Gupta оп tbe ground of limitation 
must consequently fail. The suit must be held to be governed by 
Article 147 of the Limitation Act, and not by Article 132. In that 
view of the matter it becomes unnecessary to consider whether there 
was any payment of interest as alleged by the plaintiff which pre- 
vented time from running. 

Mr. Gupta's next point on behalf of the appellants was that the 
plaintiff having taken a mortgage only of an undivided share in 
certain properties and there having beena subsequent partition 
between the mortgagors and their co-sharer, the mortgage could be 
enforced only against the properties which fell to the share of the 
mortgagors as а result of such partition. In other words, it was 
urged that in the events which had happened, the plaintiff was 
limited as regards his remedy only to premises No. 5, Padma Nath 
Lane, that being the property which had been exclusively allotted . 
to the estate of Mohendra Nath Das under the final partition decree 
(Exhibit D) in Cbaru's partition suit No. 313 of 1909. Mr. Gupta 
was in fact invoking the principle which had been laid down by 
the Judicial Committee of the Privy Council in the well-known 
case of Byjnath Гай v. Ramoodeen Chowdry (x). That raises 
the question as to whether the conditions necessary for the appli- 
cation of this principle have been shown to exist in the present 
case. 

It need not be disputed that a mortgagee of an undivided share 
of one co-sharer takes the security subject to the right of the other 
co-sharers to enforce a partition, and thereby to convert what was an 

(1) (1874) L. R. 31. A, 106 ; 21 W.R., 233. 
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undivided share of the whole into a defined portion held in seve- Суп, 
ralty. The mortgagee, however, can neither compel a partition, nor 1941, 
claim to be a party to the partition proceedings as of right. All Saradindu Mukherjee 
the same, Byjuath’s case (supra) (1) is certainly authority for hold- 
ing that after- partition, his security will be upon the divided share 
or separate allotment of his mortgagor. In other words, he can have Biswas, F 
no recourse against the parcels allotted to the other co-sharers 
with whom he has no privity of contract, but must pursue his 
remedy only against the properties that may be allotted to the 
mortgagor. | 

In order, however, that the mortgagee may be so bound, it is a 
fundamental condition that the partition must be a fair and proper 
one, and that in fact is the underlying assumption in the judgment 
of their Lordships in the Privy Council case. Having taken a mort- 
gage of an undivided share, the mortgagee could not of course 
complain, if, as a result of the partition which he could not resist, 
he was required to accept a substituted security in the shape of 
what was allotted in severalty to his mortgagor, but then the substi- 
tuted security had to be a fair equivalent of the original fairly 
obtained. Merely because the original security was in respect of an 
undivided share, it did not follow that tbe mortgagee should be held 
bound by a partition to which he was not a party, even where it was 
shown that such share had not received a proper allotment and the 
partition was the result of a collusive or fraudulent arrangement 
between the mortgagor and his co-sharers to the prejudice of the 
mortgagee. So to hold would be manifestly contrary to all legal 
principle, and Byjnazh’s case (т) most decidely did not lend support 
to any such inequitable doctrine. 

In fairness to Mr. Gupta it must be said that he did not contend 
for any such doctrine either.- On the other hand, he conceded that 
he could succeed ‘only if the partition on which his client relied was 
a fair and equal one, but he maintained that the only test of fairness 
or equality was to see whether or not the security of the substituted 
property allotted to the mortgagor was sufficient or not. He drew 
attention in this connection to the terms of the final partition decree 
(Exhibit D) and the award of the commissioner of partition on the 
basis of which the decree was passed, and also referred to an entry 
in the Corporation Assessment Book (Exhibit C) which showed the 
annual valuation of premises No. 5, Padma Nath Lane as Rs. 779. 
Mr. Gupta could not deny that the burden of proof in this matter 
lay entirely on his client. In any case, it was for defendant No. 3 
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as appellant to displace the finding of the learned Subordinate Judge 
on this point, which was to the effect that the partition was such an 
“iniquitous and irrational adjustment of properties ” that by no 
stretch of imagination could it be held to affect the right, title and 
interest of a prior mortgagee in the position of the plaintiff. In our 
opinion, the appellant has wholly failed to establish this part of kis 
case. ` 


Let us see how the matter stands. From the narrative of facts 
already set out at some length, it will have appeared that by his 
conveyance (Exhibit 3) Saradindu purported to buy only Charu’s 
eight-anna interest in the properties, and yet by the terms of the 
agreement of -the 4th August, 1920 which was incorporated in the 
conveyance, he had stipulated for an allotment to him of “ sufficient 
properties " out of the joint estate, which in plain language could 
only mean the annexation of properties from the other moiety. It is 
said that the consideration for this was Saradindu’s undertaking to 
pay off the secured liabilities in both shares, and Mr. Gupta asked 
us to hold that this undertaking had been dulf implemented by his 
client, іл so far-as he made himself liable for the sum of Rs. 2,10,020 
which was raised on mortgage from Suresh Chandra Chowdhury. 
As to this, it is perhaps relevant to call attention to a few facts 
as showing the attitude which Saradindu himself took up in the 
matter. 

In his written statement (paragraph 11), Saradindu indeed took 
the plea, disingenuous as it was, that he was “not aware of any 
deed of agreement executed on 4th August, 1920, ”, no doubt 
qualifying the statement by adding “ excepting what has been set 
out in the deed of conveyance ‘itself ", and he definitely asserted 
that he was “not bound by the terms of the said alleged agreement.” 
In his examination-in chief also he stated explicitly that he “ did not 
undertake to pay up the debts due to the secured creditors of Charu 
Das and Mohendra Das”, though in cross-examination, in trying 
to explain his conveyance, he could not help contradicting himself 
by saying that he “ took personal responsibility with the executors _ 
and Charu” for paying up these debts. In any case, he maintained 
that the present plaintiff was not entitled to “get any advantages” 
out of the agreement (paragraph 12), and further, pleaded complete 
ignorance of the plaintiffs mortgages (paragraph 21), making the 
same case also in his evidence. So far as the present plaintiff was 
concerned, Saradindu in fact showed little disposition on his part 
either to admit or to honour any such undertaking as was referred 
to by his learned advocate. 
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Even if one was to put aside these denials and evasions in —- 

Saradindu's pleading or evidence, and Idok into the documents ay 
which were supposed to create his right to an’ ехёеѕѕ allotment c ее Mukherjee 


partition with the executors of Mohendra’s estate, it would 

seen that though the ostensible consideration for this was stated 
to be his willingness to accept liability for the secured debts of 
the executors, neither the agreement nor the conveyance contained 
any statement of the amount of such debts or any particulars 
thereof. There was only а statement as regards the total liability 
in Charw’s share. It seems, however, only fair to hold that if 
there was а real intention on Saradindu's part to make himself 
answerable for the debts of Mohendra’s estate, there should have 
been a clearer specification of the debts in the documents, and 
he would not have bound himself to take over an undefined or 
unascertained liability. It is also reasonable to suppose that in 
that case Saradindu would not have been content with anything 


short of а direct assignment of a share of Mohendra's estate from 
the execiitors. 


Jaharlal Agarwalla. 
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As it is, there is little reason to doubt that the transactions 
were not merely of a speculative character, as the learned judge 
in the court below seemed to think, but something more, namely, 
a device, though il! conceived, to get hold of the properties in 
Mohendra's share under a cloak of seeming fairness. The device 
was Clumsy too; in that the properties were to be transferred to 
Saradindu only as assignee of the other share. 


. We need not pause to consider the effect of the further recital 
in the agreement which seemed to suggest that the allotment of 
“sufficient properties” to Saradindu was only to enable him by 
the sale of such properties to pay oif the secured debts in both 
shares, besides, it may be added, paying himself back the sum 
of Rs. 29,000 which he was to advance to the Official Assignee 
„as consideration for the conveyance. This. would doubtless mean 
that Saradindu was not to acquire any beneficial interest in the 
properties which were to be allotted to him, whether from Mohen- 
dra's or from Charu’s share; and such a meaning in fact seemed to 
receive support from the last clause in the deed, which provided 
.thatifany balance remained in his hands after the sale or any 
properties were not required to be sold; he was to make them 
over to Charu and the executors of Mohendra's estate. If the 
-ostensible was the real meaning, it would of course strike at the ч 
` very root of Saradindu's title, and for this, if not for any other 
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SE reason it is easy to understand why he should have been so anxious 
1941, to disavow the agreement. 


Saradindu Mukherjee ; ‚ All things considered, we have, therefore, no hesitation in 
siding that the agreement was nota доли fide transaction at all, 
вие Y. in so far at any rate as it intended а transfer of any properties out 
— of Mohendra’s share to Saradindu. If then the conveyance was 
left to operate apart from and without the agreement, as Sara- 
dindu himself would seem to have contended for in his written 
statement, it could be effective only as an assignment of the 
right, title and interest of Charu, and there could te no question of 

Saradindu’s acquiring any interest in Mohendra’s share. 

Nothing is gained by referring to the mortgage deed which 
was afterwards executed in favour of Suresh Chandra Chowdhury. 
All that was recited in it was that a loan of Rs. 2,10,000 was being 
raised on the security of the properties mentioned in the docu- 
ment “for the purpose of clearing off incumbrances affecting (the) 
same", but without any statement as to the extent of such incum- 
brances or of the respective liabilities of the several parties there- 
under. The mortgage on the face of it purported to be free 
of all incumbrances. Saradindu's statement in his evidence is 
that at the time Of the mortgage he knew the amount of* the 
secured debts in the share of Mohendra's, executors, and both 
he and the mortgagee were satisfied that "sufficient margin" 
would be left after paying off the dues of all the creditors. 
Saradindu has shown himself to be such ап unreliable witness that 
no importance can be attached to his statements. In any case, 
the fact remains that the mortgage was not executed by Saradindu 
alone, but was a joint mortgage by the executors as well as by 
Saradindu and Charu, and it was executed by Saradindu on his 
part as purchaser of Charu’s interest only. Saradindu could 
not obviously, therefore, affect thereby any interest other than 
Charu's, and it would not be reasonable to hold that by executing 
this mortgage he was accepting an obligation to repay any debts 
other than Charu's out of his share of the mortgage money. 

It is significant that when Saradindu afterwards applied to be 
substituted in Charu's place in the partition suit and prayed for the 
appointment of a commissioner of partition, he annexed to his 
application copies of both the agreement and the conveyance, and 
yet he did not ask for allotment to him of "sufficient proper- 
ties" out of the joint estate. His prayer was only for an order 

: that the commissioner should be directed to make a partition 
interms ofthe preliminary decree, and not of the agreement or 
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the conveyance, that is to say, а division into “two equal parts 
or shares” and allotment of one such “equal half part or share” 


to either of the two parties. This might imply either that Saradindu Muk 


Saradindu was no longer minded to rely on the agreement, or 
that he could not justify its terms to himself. The first alternative 
is ruled out by the actual sequel which will be presently referred 
to, and the second: therefore, seems to be the more probable 
explanation Whatever the reason, judging from his application 
to the Court, Saradindu did not at this stage appear to be claim- 
-ing, upon partition, anything more than was properly attributable 
to Charu’s moiety share : in other words, to all outward appearances, 
he seemed to have adopted a perfectly correct interpretation of 
his rights as а purchaser of Charu's right, title and interest. In 
fact he did not care to raise any complications due to any supposed 
undertaking on his part to liquidate the secured debts of Mohen- 
dra’s estate. 


‘Turning now to the actual partition proceedings, it is not neces- 
sary to do more than refer to the return of the commissioner of 
partition which was made а part of the final decree. Mr. Gupta 
would rely on it to prove the fairness of the partition, but could 
not deny that on the face of it, it showed that the commissionet 
made an unequal division. and this he did, inspite of the fact, as 
the commissioner himself recites in his report, that both the preli- 
minary decree and the writ of commission had expressly directed 
a division into equal halves. It was stated that the parties had 
agreed that the commissioner should divide the properties into 
two parts as specified by them, and that he should make his award 
on an agreed basis, which he accordingly did. 


In our opinion, this one fact is sufficient to preclude any pre- 
sumption of fairness that might otherwise be supposed to attach 
to a partition carried out under the directions of the Court. The 
partition here outwardly bore the imprimatur of the Court, but 
it was in truth and substance the result of a private arrangement. 


And what was the arrangement? Unquestionably, it was no 
more than giving effect to the agreement of the yth August, тодо. 
for the allotment of ‘sufficient properties” out cf the joint estate 
to Saradindu, though Saradindu, as we have seen, had not ventured 
to ask for an order from the Court in terms of this agreement. 
Whether this amounted to practising a fraud on the Court need 
not be considered, but thete can be little doubt that the partition 
as effected, seemingly under the auspices of the Court, was in 
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fraud of the rights of parties like the present plaintiff who might 
already have acquired an interest in Mohendra’s undivided share. 

All that Mr. Gupta was in a position to point out from the 
commissioner’s award was that the total valuation of the proper- 
ties which were divided was Rs. 2,14,187, and that Saradindu’s 
allotment was charged with the payment ofa sum of Rs. 2,10,000 
which was stated to be due to Suresh Chandra Chowdhury under 
the mortgage of the 5th October, 1921, besides which Saradindu 
was directed to pay a further sum of Rs. 4,171-8 as owelty to the 
estate of Mohendra. These figures, however, lead to such an 
obviously absurd result that it seems impossible to place any reli- 
ance on them as a test of fairness of the partition effected. Sara- 
dindu would really be saddled thereby with a liability in his share 
for an amount practically equal to the total value of the properties 
allotted in severalty to both shares. It is hard to believe that 
Saradindu would willingly accept such a position. If the agree- 
ment of the 4th August, 1920, was out of the way, as Saradindu 
himself would like to have it, there would indeed be no reason why 
at this stage, by a voluntary arrangement, he should take on 
himself a liability which was not properly his, and in the result, 
submit to what might be described as an onerous partition. 

On a consideration of all the attendant facts and circumstances, 
the conclusion seems to be irresistible that the whole scheme and 
design was to give the award a misleading appearance of fairness, 
knowing it to be unfair. 

The award, it will be seen, gives no separate valuations of the 
different items of properties under partition, and even as regards 
the total valuation, there is nothing to show that it represented 
the market value, and not merely a valuation fot the purposes of 
the partition. "The statement that the valuations had been consi- 
dered by the parties at several meetings and duly accepted by them 
carries no assurance whatever. 

There is also no independent evidence forthcoming in the 
present suit, from which it might be possible to check the fairness 
of the partition, apart from the comniissioner's award which repre- 
sented nothing more than the interested statements of the parties. 
The least that the contesting defendants could do, if they wanted 
to uphold the partition against stranger morigagees of an undivided 
share, was to have put the commissioner of partition as well as 
the surveyor who had valued the properties into the box, and 
also to have produced full details of the valuations of all the pro: 
perties. There should further haye been evidence to show what 
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was the total amount due to Suresh Chandra Chowdhury under 
his mortgage, or what enquiries had been made to ascertain the 
creditors of either share of the estate or the extent of their claims. 

The only piece of evidence which Mr. Gupta was able to refer 
to was the extract from the Corporation Assessment Book, which 
showed the annual valuation of premises No. 5, Padma Nath Lane, 
the only property allotted to Mohendra's estate, as Rs. 779. We 
were asked to deduce from this the market value of the property, 
and to hold that it was sufficient security for the plaintiffs claim, 
but we find ourselves wholly unable to accept the suggestion. 
There is nothing to show whether the valuation of the premises 
was made under clause (a) or clause (b) of Section 127 of the 
Calcutta Municipal Act, 1923 (Bengal Act III of 1:623), but even 
taking the value to be 20 times the annual value we are not 
prepared to say that this aforded sufficient margin to the plaintiff's 
security. Further, the point raised is robbed of all merit and 
grace alike by defendant No. 3’s claim of priority, which will be 
the next point to be examined, and which, if given effect to, would 
add considerably to the burden of the security. 

We must hold accordingly that the final partition in Suit 
No. 3:3 of 1909 was not a fair or equal partition, within the 
meaning of the rule laid down in Byjnath’s case"(x) (supra) and 
our conclusion, therefore, on the second ground urged by Mr. Gupta 


79 


Civir. 


1941. 
мег? 
Saradindu Mukherjee 


у. 
Jaharlal Agarwalla. 





Biswas, ў. 


on the strength of that case is wholly and decisively against the . 


appellant. In our opinion, the mortgage is enforceable not only 
against a half share of premises No. 5, Padma Nath Lane, but 
against a half share of every other item of property specified in the 
mortgage deeds, whether such property was in the hands of Sara- 
dindu or of any transferee from him. 

Mr. Gupta’s third point in the appeal was directed against the 
rejection by the Court below of his client’s additional written state- 
ment which was filed on the 29th April, 1935. In this Saradindu 
‘sought to raise a new plea of subrogation by virtue of payment of 
certain prior mortgages of the aggregate value of Rs. 28,000, three of 
which were said to have been in favour of himself, and one (for 
Rs. 22,000) in favour of another party, Radha Nath Pal and Kanai 
Lal Pal. It was alleged that these mortgages had been paid off 
out of the money raised on mortgage from Suresh Chandra Chow- 
dhury, and it was accordingly claimed that the plaintiff could not 
geta decree on his mortgages without redeeming the said prior 
charges by payment to Saradindu. Mr. Gupta pointed out in this 

(1) G874L. К 1. A. 106; 21 М. К. 233. 
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connection that in both mortgage deeds of the plaintiff there was 
reference to the incumbrance in favour of Radha Nath Pal and 
Kanai Lal Pal. 

In our opinion, no sufficient grounds have been made out why 
we should interfere with the order of the learned Subordinate Judge. 
At the stage and in the circumstances the additional written 
statement was put in, we consider the Court was fully justified in 
rejecting it. There can be no doubt that thereby defendant 3 
tried in -effect to raise by way of amendment a new ground of 
claim which he һай not set up in his previous pleading. In his 
original written statement he made the case that he was not bound 
or affected in any way by the plaintiffs mortgage, and he accepted 
the position that the plaintiff could proceed against the properties 
allotted to the share represented by Mohendra’s estate. By the 
additional written statement he tried to throw on the plaintiff an 
additional burden, the effect of which, it might be said, would be 
to defeat the whole of the plaintiff's claim. 

Whether this was or was not introducing a totally inconsistent 
case in the sense that it involved “a complete change of front in 
the defence”, [Zaird v. Briggs (1), it was certainly а case which, 
in our opinion, the defendant could not be allowed to raise without 
obvious injustice to the other party. We also find it difficult to 
hold on the facts of the case that the application for amendment was 
made Zona fide. 

It is necessary and relevant in this connection to refer to certain : 
dates and proceedings from the order-sheet in the case which will 
speak for themselves. The suit was filed on the ryth July, 1933, 
and defendant No. з entered appearance a month later, namely, on 
the 16th August, 1933. Then, on the 2nd November following he 


filed his written statement, and on the zoth of that month he filed 


the draft issues which he proposed. The issues were settled on the 
3rd January, r934. The case was thereafter fixed for peremptory 
hearing on the 3oth April, 1934. Оп that date, however, the defen- 
dant prayed for time, and similar applications were also made by 
him on various subsequent dates. A petition for further time on 
the ground that defendant No. 3 was staying at Madhupur for a 
change was, however, rejected on the 14th November, 1934. The 
previous adjournment had been taken on the self-same ground, and 
the Court considered the application to be frivolous and as meant 
only to cause delay. Defendant No. 3's lawyers thereupon withdrew 
from the case, and the suit was heard ex parte and decreed in favour 
(1) (1889) 16 Ch. D. 440 (446). | 
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of the plaintiff. This led to an application by defendant No. 3 оп 
the sth December, 1934, under Order 9, гше 13 of the Code of 
Civil Procedure for setting aside the ex parte decree. A similar 
application was also presented on behalf of defendant No. 5, the 
Ramkrishna Mission. These gave rise to two Miscellaneous Cases 
(Miscellaneous Judicial Cases Nos. 71 and 72 of 1934), but it 
appears that after the petitioner in each case had been examined, 
the parties came to terms, and on the 16th February, 1935, on the 
plaintiff agreeing to the restoration of the suit, an order was made 
setting aside the ex parte decree, the defendants paying the plaintiff 
asum of Rs. 125 as costs. 

It was after this that defendant No. 3 put in his additional written 
statement on the 29th April, 1935. A similar further written state- 
ment was also filed on behalf of defendant No. s. The plaintiff 
objected to the reception of these pleadings at this stage, and in the 
result, the Court made an order on the rath June, 1935, rejecting 
the same. 

The order was in these terms :— . 

“The written statements filed by defendants Nos. 3 апа 5 after 
the restoration of the suit are rejected. ” І 

It cannot be said that this was not а proper order to have made 
in the circumstances of the case. Mere delay in applying for amend- 
ment is of course no ground for refusing the application, in so far as 
it may be compensated for by the award of costs, which, as 
Bowen, L. J., remarked, is the one panacea which heals every sore 
in litigation [Crapper v. Smith (r)]. This however, was not a case of 
mere delay, delay as there had been, the original written statement 
having been filed on'the 2nd November, 1933 and the additional 
on the 29th April, 1935. There was something more, and it was 
that the new case was sought to be sprung upon the plaintiff for 
the first time after he had been induced to agree to a restoration of 
the suit, which, it is only reasonable to assume, he would not have 
done, had he had any idea of the further case he would be called 
upon to meet at the re-hearing. There is nothing to show that the 
facts which Saradindu set up in his additional written statement 
were new matter which was not within his knowledge or could not 
be ascertained by him much earlier, at any rate before the restora- 
tion order was made. ‘Three of the.prior mortgages he referred 
to in the additional written statement were said to have been in his 
own favour, while on his own showing the fourth had been expressly 
recited in the plaintiff's mortgage deeds. The alleged re-payment of 

(1) (1884) 26 Ch. D. 700 (711). 
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these charges was supposed to have been made on behalf of 
Saradindu himself, as otherwise of course he could not be claiming 
priority over the plaintiff in respect thereof. 

Itis impossible, therefore, to avoid the conclusion that the 
attempt he made to supplement his defence after the restoration of 
the suit was not only not бола fide, but was tantamount to a clear 
breach of faith with the plaintiff. In this view of the matter, it is 
hardly necessary to do more than just indicate the other objections 
to the reception of the additional written statement. 

For one thing, the averments in it as they stand are not sufficient 
to found a plea of subrogation. The particulars regarding the 
alleged prior mortgages are themselves inadequate ; there is no state- 
ment that the mortgagors were the mortgagors of the plaintiff, or 
that the properties mortgaged were the same. Secondly, it is not 
stated categorically that the payment had been made -by or on 
behalf of Saradindu ; all that is said is that these prior charges had 
been paid "out of the consideration money of the mortgage in 
favour of the defendant No. 4" (Suresh Chandra Chowdhury ). 
This mortgage was, however, as we have seen, a joint mortgage 
by the representatives of both Charu’s and Mohendra’s shares, and 
there is no reason, therefore, why the alleged payment could not 
be regarded as having been made by the executors. It is worth 
pointing out in this connection that from a list of documents filed 
on behalf of defendant 3 it appears that there was a re-conveyance 
by Radha Nath Paland Kanai Lal Pal in favour of the executors 
for a sum of Rs. 33,000, showing that the ое had been made 
by the latter, and not by Saradindu. 

Mr. Amarendra Nath Bose on behalf of the plaintiff R 
further argued that on the admitted facts no case of subrogation 
could be made out, but we deem it sufficient to hold on the grounds 
already indicated that the additional written statement of defen- 
dant 3 (as well as that of defendant 5 ) was rightly rejected by the 


. court below. Mr. Gupta's third point in the appeal also conse- 


quently fails. 

There remains now the fourth and last point urged T Mr. 
Gupta, which he was enabled to advance by reason of the passing 
of the new Bengal Money-Lenders Act, 1940 (Bengal Act X of 
1940) during the pendency of the appeal. А formal application 
under this Асї was in fact presented before us on behalf of defen- 
dant 3. In our opinion, the appellant is entitled to relief on this 
application. 

The application was resisted by Mr. Bose on behalf of the 
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respondent on a number of grounds. His first point was that Сп. 
the relevant provisions of the Bengal Money-Lenders Act, 1940, 1941. 
were wltra vires of the Provincial Legislature, but in view of а Saradindu Mukherjee 
recent decision to the contrary by a Special Bench of this court Me 
Й : Jaharlal Agarwalla. 
in Promode Kumar Roy v. Benoy Krishna Chakravarty (1) he — 
did not argue the point, but merely desired that the court should Biswas, F d 
put on record this particular objection of his in order to entitle 
him to a certificate under section 205 of the Government of India 
Act, 1935, for the purpose of ап appeal to the Federal Court. 
We accept Mr. Bose's suggestion in this respect, and certify that 
the case involves a substantial question of law as to the interpreta- 
tion of the Government of India Act. 
Mr. Bose next urged that Saradindu was not a “borrower” 
within the meaning of the Act, and hence not entitled to relief 
thereunder. In Sailendra Nath v. Amarendra Nath (2), Mitter and 
Khundkar, JJ. held that a purchaser of the mortgagor’s interest 
vis a vis the mortgagee comes within the definition of a “borrower” 
given in section 2(2), which, it will be seen, includes a successor- 
in-interest of the original borrower, who is there referred to as 
“a person to whoma loan is advanced.” Saradindu would accor- 
dingly, on the authority of this ruling, bea “borrower”. provided 
of course it could be said that he wasa purchaser of the right, 
title and interest of the executors of Mohendra’s estate who were 
the mortgagors in this case. As we have seen, however, this last 
mentioned point is hardly sustainable, and in answer to Mr. Bose, 
Mr. Gupta accordingly preferred to follow the line of least resis- 
tance by arguing that under the provisions of the Act, it was open 
even toa person who was not a “borrower” to show to what 
extent a "borrower" was liable, if thereby he could obtain any 
relief. This, he maintained, would be sufficient for his purposes, 
inasmuch as a decree could be moulded under the Act only on 
the basis of the original borrower’s liability. Admittedly, some 
of the mortgaged properties are in the hands of Saradindu, and 
a decree has been passed against him jointly with the other defen- 
dants. Не would certainly be interested in the scaling down of 
the mortgage debt. We agree with Mr. Gupta that there is 
nothing in the Act which would prevent the granting of relief, 
if otherwise obtainable, at the instance of a person in the posi- 
tion of defendant 3. Wemust consequently overrule Mr. Bose’s 
objection on this head. ‚ 
(1) (1941) 73 C. L J. 316; 45 С. W. М. 581. 
(2) (1941) 73 C. L. ]. 435 ; 45 C. W. М. 530. 
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Сш: Mr. Bose's next point was that the present appeal was not an 
1941, appeal pending in respect of such a decree as was referred to in 
Saradindu Mukherjee Clause (a) of sub section (6) of section 36, and that it could not, 
therefore, attract the operation of clause (b) of the said sub-sec- 
tion under which only the appellant could invoke the jurisdiction of 
this court in a pending appeal. 
Sub-section (6) of section 36, by clause (b), provides as 
follows :— І 
*(6) Notwithstanding anything contained in any law for the 
time being in force, — ; 
* * * * * * 
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(b) any court before which an appeal is pending iz respect of 
a decree referred to in clause (a) may either itself exercise the like 
powers as may be exercised under sub-sections (1) and (2), or 
refer the case to the court which passed the decree directing such 
court to exercise such powers, and such court shall after exercise 
thereof return the record with the additional evidence, if any, 
taken by it and its findings and the reasons therefor to the appel- 
late court and thereupon the provisions of rule 26 of Order XLI 
of the First Schedule to the Code of Civil Procedere, 1g08, 
shall apply.” . 

There can be no doubt that the Bengal Money-Lenders Act 
contemplates the giving of relief both in cases where a decree 
has not yet been passed and in cases where a decree has been 
already obtained, and it appears to be the object of sub-section (6) 
of section 36 to lay down the procedure which should be adopted 
in applying for relief'in the latter class of cases, clause (a) dealing 
with applications to be made to the court which passed the 
decree, including an executing court, and clause (b) with appli- 
cations to be made to an appellate court, if an appeal is pending. 
In either'case, it is provided that-the decree in respect of 
which relief may be applied for under this sub-section must 
be a decree as is referred to in clause (a), that is to say, a 
decree which was passed “in a suit to which this Act applies” 
and which “was not fully satished by the first day of January, 
7939.” It is obvious that such a decree must necessarily be 
in a suit instituted defore the 1st of January, 1936, as otherwise 
there could be no question of the decree not being satisfied, fully or 
otherwise, by this date. 

The argument is that the decree in the present suit satisfies 
one of the conditions laid down in clause (a), namely, that it was 
not fully satisfied before the rst of January, 1939, but that in view 
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of the definition of a * suit to which this Act applies” as given in 
the definition clause, clause (22) of Section 2, it does not fulfil the 
other requirement that it must be a decree passed in such a suit. 


It may be mentioned that Sub-section (1) of Section 36 which 
confers certain powers on a Court for the purpose of giving relief 
to a borrower contains an important proviso, namely. proviso (ii). 
which also makes reference in similar terms to “ a decree in a suit 
to which this Act applies which was not fully satisfied by the first 
day of January, :939.” The object of this proviso is to lay down 
that in exercise of the powers conferred by this sub-section the 
Court shall not be entitled to do anything which affects any decree 
of a Court, other than a decree of the kind referred to above. 

Mr. Bose's argument seems to assume that a “suit to which 
this Act applies” cannot by the terms of its definition include a 
suit instituted before the 1st of January, 1939. That would of 
course involve an inherent repugnancy in the words used in 
clause (a) of sub-section (6) of section 36, as well as in proviso (ii) 
to sub-section (т). А reference to the definition contained in 
clause (22) of Section 2 will, however, show that the assumption 
is wholly unjustified. A "suit to which this Act applies" is no 
"doubt defined to mean any suit or proceeding (of the nature therein 
described) “ instituted or filed oz or after the rst day of January, 
1939 ” but the definition does not stop here ; it adds thereafter the 
words “ or ‘pending on that date,” showing clearly that a suit insti- 
tuted before the 1st of January, 1939 may come within the defini- 
tion as well as a suit instituted on or after that date. It should 
be added that by clause (21) of Section 2, a ‘suit’ is defined to 
include an appeal. ` 

It might still be contended that a suit could not be regarded 
as “ pending ” aftera decree had been finally passed therein, 
merely becaüse the decree still remained to be satisficd. But it 
is precisely to meet such an argument, as it seems to us, that the 

- legislature provided that suits in which unsatisfied decrees were 
outstanding on the 15 of January, 1939, should come within the 
‘scope of the Act. Itis only reasonable to construe a statute in 
a way which, if possible, would reconcile all its provisions. The 
interpretation we suggest would not only avoid repugnancy in the 
provisions of the Bengal Money Lenders Act, but give full effect 
to the object which the legislature appears to have had in view in 
enacting this legislation. | 

The scheme of the Act is no doubt primarily to give zelief in 
suits instituted on or after the rst January, 1939, which is taken 
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to be the material date ЕН of the date оп which the Act 
actually came into operation, but at the same time, suits instituted 
before the 1st January, 1939 are definitely not excluded, as the 
definition itself will show. The latter category of suits would come 
within the description of suits “ pending on that date,” the word 
* pending" being for this purpose given an extended meaning 
so as not to be limited to suits in which no decrees have been 
passed, but also to include suits in which decrees have been already 
obtained, provided that such decrees were not fully satisfied by 
the ist of January, 1939. 

We adopt in this matter the view which was expressed by a 
member of this Bench in a suit on the Original Side, Suit No. 1146 
of 1936 decided on Ње 4th April, 1941. (Suresh Chandra 
Muhherjee v. Lal Mohan Chatterjee) (1). — i 

In the present case, the question is made easier by reason of 
the fact that the decree passed in the suit is under appeal, and 
the suit cannot, therefore, be said to have been finally determined. 
From this point of view the suit might well be regarded as still 
pending, but the matter is put beyond all doubt by the express 
provision in clause (21) of Section 2 that a suit includes an appeal. 

We must hold, therefore, that clause (b) of sub-sectión (6) of 
Section 36 of the Bengal Money Lender's Act applies to this case, 
and that under its provisions the borrower is entitled to such 
relief as the Court may think fit to grant in exercise of the powers 
conferred on it by sub-sections (т) and (2). 

As this is, an appeal and the appellate Court will be finally 
making the preliminary decree in the suit, the provisions of 
Section 34 of the Bengal Money Lenders Act will also apply, and 
the decree will have to be made in accordance therewith. Further, 
under. Section 31, interest on the decretal amount will be withheld. 

The result, therefore, is that in out judgment the appeal fails 
and must be dismissed with costs, but the’ preliminary decree for 
foreclosure made 'by the Court below will be affirmed, subject to. 
the modifications required under the Bengel Money Lenders Act. 

There can be no question in this case of "reopening " a. decree, 
and passing & “ new decree in accordance with the proyisions Ei 
this Act,” as contemplated by clause (a) of sub-section (2)..0 
Section 36, but relief will be given under clause (c) of ie 
section (1) of the said section. і 

Consequently, we hold that in determining the amount to be 
declared due at the date of the preliminary decree of, this Court 


(1) Unreported. Suit No. 1146 of 1936 decided on 4th April, 1941.. "' : 
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-ón account of principal and interest, the borrower- will .be released 
of all liability in excess of the limits specified in clauses (1) and (2) 
of Section 30, interest being calculated from the beginning at the 
ate of eight per cent. per annum simple. The amount of the 
decree will be varied accordingly. ` 


The parties are not agreed as to this amount, which. in fact is 
the ‘figure to be substituted for the sum of Rs. 15,000 awarded in 
the trial Couit’s decree. They agree, however, that the matter 
should be referred.to the Registrar of the Appellate Side to make 
the calculation in accordance with the diréctions we have given, 
and they further agree that any figure which the Registrar may 
arrive at, after hearing the parties and considering such materials as 
they may place before him, will be accepted by them as final and 
incorporated in the decree. In determining ‘the sum due, it is 
agreed that the Registrar will take into account the amount depo- 
sited in the Court below by the appellant - to the credit of the 
plaintiff, which the plaintiff will be at liberty to withdraw, and 
also the amounts realised by the plaintiff from the mortgaged 
properties of which he obtained possession in execution of the final 
decree passed by the trial Court. | 


-- To the amount so determined will be added the costs of the 
suit and of the appeal, and such cósts as this.Court may allow in 
‘respect of the inquiry before the Registrar. 


‚ In „accordance, with the provisions of Section 34 of the ‘Bengal 
Money Lenders Act, we direct that the amount so to be declared 
due including costs shall be paid in two equal instalments, the 
first of such instalments to be paid on or before the 3oth day 
from the date on which the preliminary decree is drawn up and 
signed, and the-second within a year from the date of such payment. 
It is further directed that such further amount as this Court may 
adjudge due in respect of subsequent costs, charges and expenses 
as provided in rule to:of Order 34 of the Code of Civil Procedure 
shall be paid within a month of the payment of the. last instalment 
aforesaid. -The decretal amount shall carry no interest. 


-We further direct that in default of payment as aforesaid of the 
amount: due under the preliminary decree, the plaintiff shall be 
entitled to apply for a final: decree for foreclosure, subject to the 
‘provisos - to’ clause’ (a) sub-sectién (т) of Section 34 of: the Bengal 
Money Lenders Act. 

_ As aresult of the appeal, the final decree which was made by 
the Court below on the 22nd November, 1936, is hereby vacated. 
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The Registrar is requested to take up the enquiry at an early 
date. , 

Let a self-contained preliminary decree for foreclosure & 
drawn up in accordance with the directions given in this judgment 
after the Registrar has made his report. 

Edgley, J. :—I agree. 

A. T. M. | . Appeal dismissed, 


CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
C. C. Biswas. 


MOHINI RANJAN BHATTACHARJYA 
Е 7. 
SURENDRA CHANDRA GHOSAL AND oTHERS.* 


Bengal Money Lender’s Act (X В. С. of 1940), section 36 Subsection 6 clause (a), 
and section 2 clause (22)—Suit to which the act applies, meaning of the 
expression. 

The Bengal Money Lender’s Act is applicable to decrees passed on promissory 
notes. Harsukhdas Balkissendas v. Dhirendra Nath Roy (1) followed. 

Where a decree has been passed before the ist January, 1939, but an 
execution case in connection therewith is still pending on that date, it will 
be sufficient to bring the suit within the defiinition as given in -clause (22) of 
section 2 of the Bengal Money Lendér's Act (A). $ 

The mere fact that Subsection 6 clause (a) refers specifically to a decree 
passed in a suit will not be sufficient to restrict the meaning of the expression to 
pending suits. 

Application for Revision under section 115 of the Code of Civil 
Procedure by the judgment-debtor. 

The material facts will appear from the judgment. 

Mr. Anil Kumar Das Gupta for the Petitioner. 

Mr. Nalini Ranjan Bhattacharji for the Oppsite Party. 

The judgment of the Court was as follows : 

Biswas, J. :--This Rule arises out of an application under 
section 36 of the Bengal Money Lenders Act. It was dismissed 
by the learned Munsif of Chittagong. The application was thrown 
out on two grounds. Inthe first place, it was stated that the 
Bengal Money Lenders Act in so far as it dealt with loans on 


*Civil Revision Case No. 536 of 1041, against the order of R. C, Sen 
Gupta, Sadar Munsiff, 3rd Court, Chittagong dated the rst March, 1941. ` 

(1) (1941) 73 C. L. J. 333 ; 45 C. W. N. 609. 

(A) See Saradindu Mukherjee’ v. Faharlal Agarwalla (1941) 74 C. L, J. бї 
(85-86)—Ed. А 
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promissory notes was w///a vires. But in this case there was а 
decree on the promissory note, and we are concerned with the 
question of recovery of the amount due under the decree in 
execution thereof. On the authority of a special Bench of this 
Court in the case of Aarsukhdas Balkissendas ү. Dhirendra Nath 
Roy and others (т) by which we are bound, it is not possible, 
therefore to support the view taken by the learned Munsif. The 
second ground on which the learned Munsif holds that the appli- 
cation is incompetent-is that it does not come within the terms of 
clause (a) of sub-section 6 of section 36. Clause (a) requires 
that the decree must be passed in a “suit to which this Act 
applies.” The learned Munsif holds on a reference to the defi- 
nition of “suitto which the Act applies” as given in clause (22) 
of section 2, that these words in the setting in which.they are 
used in clause (a) cannot include an execution proceeding, inas- 
much as there can be no question of a decree being passed in an 
execution proceeding. The decree here had been passed before 
the rst January, 1939, but an execution proceeding was pending 
on that date. The learned Munsif, however, thought that this 
was not sufficient to make it a “suit іо which this Act applies". 
Speaking for myself, I must say that the point of view put forward 
by the learned Munsif cannot be summarily dismissed as unten- 
able. All the same, having regard to the very wide terms of 
the definition and to the interpretation which has been given by 
this Court to that definition, Iam afraid we are not at liberty to 
give effect to narrower meaning suggested by the learned Munsif. 
It has been held that where a decree has been passed before the 
1st January, 1939, but an execution case in connection therewith 
is still pending on that date, that will be sufficient to bring the 
suit within the definition as given in clause (22) of section 2, and 
from the mere fact that Sub-section 6, Clause (a), refers specifically 
to a decree passed in a suit, we do not think it is possible to 
hold that the meaning of that expression in this clause must 
be restricted on that account. In our opinion the application 
must be held to be competent. 

The result, therefore, is that the matter is sent back to the 
learned Munsif to be dealt with in accordance with the provisions 
of the Act. We make no order as to costs. 

Mukherjea, J. :—I agree. 

P. R. . Rule made absolute. 
(1) (1941) 73 C. L. J. 333 ; 45 C. W. N. 609. 


—À 
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APURBA KRISHNA MIT КА AND ANOTHER, 
Review докан: in Federal (ЖК Principles for guidance—Appellant, 
success of —Cottsel, right of. 


The Federal Court sits not as a Court of appeal from its own -decisions, nor 
entertains applications to review on the ground only that one of the parties in 
the case conceives himself to be aggrieved by the decision. The Court of last 
resort should observe the maxim interest republic ut sit finis litem. The 
Federal Court is not a Court of last resort in the sense in which the Judicial 
Committee cr the House of Lords may be so described ; but it is the highest 
tribunal sitting in India and no appeal- lies without leave {тст any ‘decisicn 
given by it in the exercise of its appellate jurisdiction. ? 


——— 


The power which the Federal Court has for rehearing for the purpose o of 
changing judgments i is one to be exercised with extreme caution. and only in- very 
esceptional cases, such as those given in Rajunder Narain Кае у. Bijai ‘Govind 
Sing (1); Venkata Narasinha Appa Row v. Court уй Wards (2) ang Srimantu 
Raju: Yarlagaddu Durga v. Srimantu MANGER TRA 3). | 

` * The"appellant must succeed by the’ merits of his own case and not on thie 
laches of his opponent. . CX NC 


It isa matter for counsel's discretion how. a case -is to be presented to the 
tribunal and which points are to be pressed or abandoned, 

Federal Court Case No. 15 of 1939. ef 
. Subhanand Choudhury (Appellant in person) for the Applicant 
in Case No. 13. И 

R. S. Sinha, Advocate instructed ру? Mr. буш Sahay, agent 


for the applicant in No. 15. 


^(r (1836) 1 Moo. P. c. 117. 
(2) (1886) L. R. A. C. 660; I. L. R. 10 Mad. 73 (78), 
(3) (1891) 1. L, R. 14 Mad. 439 (440), 
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The following judgment was delivered: 


These are two ex parte. applications for a review of judgments 


delivered by this Court on March 18th last. They are the first 
applications of the kind which have come before us, and itis 
desirable that we should state the principles which the Court will 
«аке for its guidance in deciding them. 


The Court will not sit as a Court of appeal from its own deci 
sions, nor will it entertain applications to review on the ground 
only that one of the parties in the case conceives himself to be 
aggrieved by the decision. It would in our opinion be intolerable 
and most prejudicial to the public interest if cases once decided 
by the Court could be re-opened and reheard. ‘ There is a salutary 
maxim which ought to be observed by all Courts of last resort— 
interest reipublicae ut sit finis litium. Its strict observance may 
occasionally entail- hardship upon individual litigants, but the 
‘mischief arising from that source must be small in comparison 
with ‘the great mischief which would necessarily result from doubt 
being thrown upon the finality of the decisions of such a tribunal 
as this.” Venkata Narasinha Appa Row v. Court of Wards (1). 


This Court is not, it is true, a Court of last resort in the sense 
in which the Judicial Committee or. the House of Lords may be 
so described in the United Kingdom ; ; but it is the highest tribunal 
sitting in this country and no appeal lies without leave from any 
decision given by it in the exercise of its appellate jurisdiction, 
The High Courts in British India have been given a limited -power 
to review their judgments by Section 114 of, and Order XLVII 
of the’ First Schedule to, the Civil Procedure Code. , This Court 
has power under Section 214(1 ) of the Constitution Act to make 
rules of Court for regulating generally the practice and procedure 
‘of the Court ; 3 but it has made no rules for, regulating applications 
for a review of its judgments, and. in these circumstances it is 
unnecessary to consider whether its rule making power is wide 
enough to enable it to assume a general jurisdiction for that 
purpose, in the absence of express statutory provisions such as 
are to, be found in Section гїл of the Code... If at the present 
moment it has power to review its, ,own judgments, that power 
should not in our opinion “be fegarded as, more extensive than the 
power exercised for the same, purpose by the Judicial Committee 
and. should be subject to similar restrictions and we: conceive -that 


the rules* which govern the practice of the Judicial Committee and- 


(1) (1886) 11-App. Cas. 660 (664) ; L.. В. 131. А. 155 ; IL? L; К. 10 Май, 73(78), 
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of the’ House of Lords in these matters may rightly be taken as a 
guide to the practice of this Court also. 

The practice in England is well settled and of long standing. 
In Rajunder Narain Rae v. Вуаі Govind Sing (1) Lord 
Brougham, delivering the judgment of the Judicial Committee, 
said :—“ It is unquestionably the strict rule, and ought to be dis- 
tinctly understood as stich, that no cause in this Court can be 
re-heard, and that an Order once made, that is, a report submitted 
to His Majesty and adopted, by being made an Order in Council, 
is final, and cannot be altered. The same is the case of the judg- 
ments of the House of Lords, that is, of the Court of , Parliament, 
or of the King in Parliament as it is sometimes expressed, 
the only other supreme tribunal in this country. Whatever, 
therefore, has been really determined in these Courts must stand, 
there being no power of re-hearing for the purpose of changing 
the judgment pronounced ; nevertheless, if by misprision in embody- 
ing the judgments, errors have been introduced, these Courts 
possess, by common law, the same power which the Courts of 
Record and Statute have of rectifying the mistakes which have 
crept іп......... The House of Lords exercises a similar power of rec 
tifying mistakes made in drawing up its own judgments, and this 
Court must possess the same authority. The Lords have, however, 
gone a step further, and have corrected mistakes introduced through 


‘inadvertence in the details of judgments; or have supplied mani- 


fest defects, in order to enable the Decrees to be enforced, or have 
added explanatory matter, or have reconciled inconsistencies. 
But with the exception of one or two cases in 1669, of doubtful 
authority, here, and anotherin parliament of still less weight in 
1642 (which was an appeal from the Privy Council to Parliament, 
and at a time when the Government was in an unsettled state), no 
instance, it is believed, can be produced of a re-hearing upon the 
whole cause, and an entire alteration of the Јавете once pro- 
nounced.” 

And after giving instances in Which the power of rectifying 
mistakes and errors had been exercised, he continued :—“ It 
is impossible to doubt that the indulgence extended in such cases 
is mainly owing to the natural desire prevailing to prevent irreme- 
diable injustice being donc by a Court of the last resort, where by 
some accident, without any blame, the party has not been heard, 
and an order has been inadvertently made as ifthe party had been 


` heard.” 


(1) (1836) 1 Moo. P. C. 117 ; 2 Mac. Seed. Reps. 23 (М. E. 29). 
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In Hebbart v. Purchas (1) the respondent had petitioned for a 
re-hearing on the ground that the appeal had been heard ex parte 
because of his want of means to brief counsel and his own inability 
to argue.the case, and also because the judgment of the Judicial 
Committee in the appeal was at variance with former decisions of 
the Committee ; but the Lord Chancellor (Lord Hatherley), deliver- 
ing the judgment of the Committee, said :—‘ Having cerefully 
weighed the arguments, and considering the great public mischief 
which would arise on any doubt being thrown on the finality of 
the decisions of the Judicial Committee acceded to, and that they 
should be refused with costs." 

The general principle remains as it was enunciated a century 
ago. Itis recognized by the Judicial Committee that in certain 
exceptional circumstances an application for a re-hearing may 
be entertained, but the cases in which this will te done have not 
been substantially enlarged since they were explained by Lord 
Brougham in the passage already cited, though Lord Watson, deli- 
vering the judgment of the Judicial Committee in Srimantu Raja 
Yarlagaddu Durga у. Srimantu Mallikarjuna (2) included cases 
where some misprison had occurred, *as for instance, the terms 
of the decree adjudicating something ivhich had not been in the 
view of their Lordships’ Board, or which they had not had the 
means of deciding, or where the decree did not carry out the 
terms of the judgment." In no case however has any re-bearing 
-been allowed upon the merits or even on the ground that new 
matter has been discovered, which, if it has been produced at the 
bearing of the appeal, might materially have affected the judgment 
of the Committee: Venkata Narasimha Appa Row v. Court of 
Wards (3). 

We turn now to the facts of the two, cases which are before us. 

In the first case counsel for the.appellant informed us at the 
original hearing that the only point which he desired to argue was 
the application of a certain seclion in an Act of the Bihar Legisla- 
ture. 

This point had not been raised at any previous stage of the 
litigation and the particular section was not even mentioned in 
the petition of appeal. We saw no, reason in these circumstances 
for giving leave to amend the petition, and the appeal’ was accord- 
ingly dismissed with costs. The application for review which 


(1) (1871) L. R. 3 P. C. 664. 
(2) (1891) I. L. R. 14 Mad, 439 (440). 
(3) (1886) L. R. App. Cas. 660 ; I. L. R. 10 Mad, 73. 
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was subsequently filed alleged that the appellant was prejudiced on 
account of the laches of the respondents in appearing and filing 
a statement of their case on the day of the hearing of the appeal. 
At the hearing of the application however counsel relied mainly 
upon another ground viz. that the judgment of the High Court 
on the application for a certificate under Section 205 of the Consti- 
tution Act was not produced before this Court when the appeal 
was heard. We have now seen the judgment of the High Court, 
the existence and indeed the terms of which must have been 
known to the parties or their advisors when the appeal was heard, 
and there is nothing in it which could be of the slightest assistance 
to the applicant. As to the alleged laches of the respondents, 
an appellant must succeed by the merits of his own case and not 
by the laches of his opponents; and it is hard to see how the 
present applicant could have been prejudiced, since his appeal 
was dismissed without the respondents being called upon to argue 
the merits of the case. The applicant is in effect inviting this 
Court to rehear his appeal upon the merits, because he thinks that 
the Court was in error in dismissing it. There is in our opinion 
no justification for the application and it should never have been 
filed. 

In the second case the appellant appeared in person and 
submitted a written statement. He had been in the main success- 
ful on those points which were argued on the appeal, but he appears 
to be of opinion that the interest which he was ordered to pay on: 
the reduced amount of his debt should have been fixed at a lower 
rate. He complained also of the conduct of his Agent in not com- 
municating with him early enough with regard to the date when the 
appeal was to be heard and in applying to the Court too late for 
an adjournment. There may be some substance in his complaint 
against the Agent, but it is not a matter with which this Court can 
deal on the present application. He desired to take points which 
were not argued by his counsel atall in the High Court or this 
Couxt ; and he also alleged that his counsel was not properly 
instructed and so could not present his case fully at the -hearing 
before us. If counsel had felt that he could not do justice td 
his client's case without a further study of his instructions, he 
would doubtless have asked for the indulgence of the Court; but 
no such.request was made, and itis a matter for counsel’s discre- 
tion how a case is presented to the tribunal and which points are 
pressed or abandoned. This applicant also is asking us to re-hear- 
the whole appeal upon tbe merits. i 
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The power which we are invited to exercise in these two cases 
is one to be exercised with extreme caution and only in very excep- 
tional cases ; and applications for its exercise will not be encouraged 
by this Court. Neither applicant has brought himself, even 
remotely, within any of thc exceptions to the general rule. Both 
applications are dismissed ; and we think it right to say that future 
applications of the kind will run the risk of receiving more summary 
treatment. 


A. T. M. Appeal dismissed. : 


APPELLATE CIVIL. 
Before Mr. Justice С. C. Biswas. 


` NATABAR SASMAL AND OTHERS 
v. 
KRISHNA CHANDRA BERA AN» orHxERS* 


Natural right—Owner of land at a higher level to discharge its surface water 
on to the land at lower level—Right, nature of—Change in the original 
disposition of land, effect of——Civil Procedure Code (Act V of 1908), Order г 
rule 8. 


The right of an upper land owner to throw his surface water on to land at a 
lower level, is a natural right, and not in the strict sense of the word an ease- 
ment. In other words, it isa right which is not acquired, but isan incident of 
property owing its origin to the disposition and arrangements of nature. It is 
intapable, therefore, of being lost by non-user or extinguished permanently, and 
the maxim “ tantum prescriptum quantum possessum’’ has no application. 


These natural rights and liabilities may be altered by contract or grant, 
express or implied, as well as by enjoyment of an adverse easement obstructing 
the flow of water from the higher to the lower ground, 


The question as to the true effect of a change in the original disposition of 
the lands resulting in a diversion of the natural flow of the surface water from 
the higher tenement tothe lower, whether it amounts to an abandonment of 
the natural right of the superior owner, or merely operates аз а temporary sus- 
pension of the natural right by adverse enjoyment on the part of the inferior 
owner, Ог whether, on the other hand, it is only an alternative mode adopted or 


* Appeal from Appellate Decree No. 479 of 1938, against the decree of 
Bhuban Mohan Sinha, Esq., Subordinate Judge of Hooghly, dated the 5th 
August, 1937 reversing that of Probodh Chand-a Ghose, Esq., Munsiff of 
Arambagh, dated the 24th May, 1937. 
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Civit. accepted by the inferior ownér himself of discharging the burden which naturally 
D rests on his land, constituting thereby a recognition of the continuance of the 
natural right, is a question of fact which depends on the particular circumstances 
Natabar Sasmal оға case, to be decided in accordance with the established principles of law. 


1041. 
м2 


v. . 
Krishna Chandra A suit by the inhabitants of a group of four contiguous villages to restrain 
Bera. the discharge of surplus water-from the defendants’ топла to the plaintiffs’ lands 
in those villages which are at a lower level is maintainable under order 1 rule 8 of 
the Code of Civil Procedure. There is a community of interest among the 
plaintiffs in respect of the cause of action or the relief claimed, though the lands 
alleged to be threatened by the defendants’ action belong to different owners. 





In such a sait the defendants need not be sued in a representative character. 
Appeal by the Defendants. 

The material facts appear from the judgment. = 
Mr. Apurbadhon Mukherjee for the Appellants. 


Messrs, Hira Lal Chakravarty and Mahendra Kumar Ghose for 


the Respondents. 
C. A. V. 


The following judgment was delivered : y 


uelis Biswas, J. :—This is an appeal on behalf of the defendants, 
—— and arises out of a representative suit commenced under the 
f provisions of Order т, Rule 8 of the Code of Civil Procedure, on 
behalf of the inhabitants of a group of four contiguous villages which 
may be collectively referred to as Bandipur. These villages lie 
on the eastern side of a Айа) flowing north 10 south, and the object 
of the suit is to restrain the discharge of surplus rain water from the 
defendants! mouza Bamunkhana on the other side of the khal 
on and to the plaintiffs’ lands in these villages which are admittedly 
at а lower level. Itis not known when, by whom and in what 
circumstances the khal was excavated, but it is not disputed that 
this served as a channel for draining off the surplus rain water 
from the defendants mouza. On their side of the khal the 
plaintiffs had constructed a bund or embankment to protect their 
lands from over-flooding. The khalfinally discharged itself into 
ariver called Jhumjhumi towards the south through a ишене 
which was located in mouza Harisingpur. 


Latterly, the khal appears to have silted up, and presumably 
because this caused an obstruction of the defendants’ drainage, 
the defendants, it is alleged, wrongfully caused an opening to be 
made on or about the 29th November, 1938, in the plaintiffs’ 
bund at a point “G” in order to provide an outlet for their surplus 
water. The plaintiffs closed up the opening, and then instituted 
the present suit, challenging what they regarded as an unlawful 
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invasion of their rights by the defendants. They asked for a 
declaration of their title and for a permanent injunction against the 
defendants. ВЕ 

The деќепсз was that the people of Bamunkhana had an in- 
defeasible right to discharge their surplus water over the Bandipur 
lands through the opening in the plaintiffs’ bund, and the defen- 
dants sought to support this right ona variety of grounds. They 
claimed the right, in the first place, by prescription and immemorial 


user; secondly, as an easement of necessity ; and thirdly, as a 


natural right incident to their ownership of lands situated at a 
higher level. 

The learned Munsif of Arambagh who heard the suit in the 
first instance found against the defendants on the question of 
prescription and immemorial user, but held in their favour on the 
other two grounds, and in the result, dismissed the suit. On 
appeal, the learned Subordinate Judge of Hooghly reversed the 
decision, negativing the case of the defendants on all points. It is 
against his judgment and decree that the present appeal has been 
preferred. . 

In this Court the arguments have centred mainly round the 
question of natural right claimed by the defendants. As regards 
their claim on the basis of a right acquired by prescription or 
immemorialuser, no serious attempt has been made to challenge 
the findings of the lower appellate court, and it must be heid that 
the defendants have failed to establish tbis part of their case. 
Their case as regards an easement of necessity is equally unten- 
able. As the learned Subordinate Judge points out, there had 
been some previous proceedings, culminating in a suit in 1932, 
between the inhabitants of Bamunkhana and those of another 
vilage south of Bandipur called Banharisingpur, in which the 
defendants had asserted a right to discharge their surplus rain 
water over the lands on the other side of the khal, but this they 
had claimed to do through some opening in the bund at Banhari- 
singpur, and not through the present disputed opening at Bandi- 
pur. Further, having regard to the fact that the defendants’ 
water used to be drained away by the khal, I do not think the 
mere silting up of the khal could give rise to an easement of 
necessity in favour of the defendants, even if it was shown that 
they had no other means of outlet for this water at present. It 
was certainly up to them to have taken steps to keep the khal 
clear of silt. The learned Munsif seemed to think that the 
liability in this respect was that of the plaintiffs, but this was 


97 


Civi, 


1941. 
чс? 
Natabar Sasmal 


у. 
Krishna Chandra 
Bera. 





Biswas, 9. 





2 


98 


Civit. 


1941. 
м) 
Natabar Sasmal 


у. 
Krishna Chandra 
Bera. 


Biswas, F. 


THE CALCUTTA LAW JOURNAL. [Vor. 74. 
СД 


based оп а pure surmise on his part, unsupported by evidence, 
that the site of the khal was originally the property of the 
plaintiffs, and that the plaintiffs must have made this excavation 
to get their supply of earth for the bund they erected. The 
question of natural right remains, therefore, the main contention 
in the appeal, but before dealing with this, it is necessary to 
dispose of certain preliminary points which were raised on behalf of 
the appellants. | 


It was contended in the first place that a representative suit 
of this nature was not maintainable. It is difficult, however, to 
appreciate the objection. The suit satisfies all the requirements 
of Order т, Rule 8 of the Code of Civil Precedure, and one fails 
to see how any infirmity attaches to it by reason ~of its represen- 
tative character The cause of action is no doubt ultimately 
dependent on ownership of land, but merely because the lands 
which are alleged to be threatened by the defendants’ action 
belong to different owners, Ido not think it can be said that 
there is not such a cmmmumity of interest among the plaintiffs 
in respect of the cause of action or the relief claimed as will 
support such a suit. In my opinion, a representative suit is quite in 
order in the circumstances of the case. 

It was next urged that as the plaintiffs were suing ina repre- 
sentative character, it was necessary for them to have sued the 
defendants also in a similar capacity. This argument is equally 
difficult to follow. It may be that there were other persons having 
a common interest with the defendants, whether belorging to the 
defendants’ mouza Bamunkhana orto any other mouza lying on 
the same side of the khal, but if such other persons had not 
invaded the plaintiffs’ rights, the plaintiffs were certainly not bound 
to proceed against them, either by impleading them directly as 
defendants or by moulding the suit ona representative basis so 
as to include them in effect within its scope. As it is, any .decree 
the plaintiffs might recover in the present suit would be binding 
only on those who have been joined as defendants, though so far 
as the plaintiffs are concerned, the decree would enure not only 
to their benefit, but also to the benefit of those whom they have 
sought to represent under the provisions of Order 1, Rule 8. 

A further objection was raised on the ground that the suit was 
in essence one fora declaration that the defendants did not have 
the right they claimed not a suit for declaration of the plaintiffs’ 
own rights. There is, in my opinion, no substance in this 
objection, which is really based on a misapprehension .of the 
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nature and scope of the suit. The plaintiffs whole case was that 
the action of the defendants amounted to an interference with 
their lawful rights, and that is why they asked for a permanent 
injunction against the defendants. I do not think, therefore, that 
the suit could be held to be not maintainable as merely asking for 
a negative declaration against the defendants. | 

Turning now to the main question in the appeal, it will be seen 
that the particular kind of natural right which is claimed on behalf 
of the defendants in this case is the right which the owner of land 
at a higher level has against the owner of lower level land to dis- 
charge on it surface water from his tenement. The existence of 
such a right is now well established on authorities going back to 
the Sudder Dewani Adawalat (See, for instance, Muthoora Mohan 
Mytee у. Mohendro Nath Paul (1); Hameedunnissa v. Aranda 
Moyee Dassee (2); Kopi! Pooree v. Manik Sahoo (3); Imam Ali v. 
Poresh Mandal (4); Abdul Hakim у. Gonesh Dutt (5); Ramadhin 
Singh v. Jadunandan Singh (6) ; Kasiswar Mukherjee v. Jyoti Kumar 
Mukherjee (7). It isa right which is supposed to arise by virtue 
of the relative situation of the two tenements, and is recognised as 
an inseparable incident of the ownership of land: it is analogous 
to an easement, and yet strictly not an easement. [Sheik Hussain 
Sahib v. Subbayya (8)]. 

It is not disputed that the defendants’ lands are ‘situate] ata 
higher level, and there can be no doubt, therefore, that if the lands 
of the plaintiffs were contiguous, the defendants as the upper pro- 
prietors would be entitled to demand as of right that water naturally 
rising in, or falling on, their lands and not passing in defined 
channels, shall be allowed by the plaintiffs as the proprietors of 
adjacent lower lands to run naturally thereto. 

The first question which arises in this case is whether and how 
far the interposition of the Khal affected the position. It may be 
conceded that the owner of alower heritage cannot escape the 
burden of receiving the water which falls from a piece of higher 


ground merely because the water flows across an intervening tenement . 


belonging to another owner. "There is here no real break caused in 


(1) S. D. A. 1860 Pt. 2, 301. 

(2) (1862) W. R. F. B. 25. 

(3) (1870) 20 W. R. 287. 

(4) (1882) I. L. R. 8 Calc. 468. 

(5) (1885) I. L, R. 12 Calc. 323. 

(6) (1914) 19 C. №. N. 54. 

(9) (1917) 22 C. W. N. 666. 

(8) (1925) I. L. В. 49 Mad. 441 (F..B). 
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the contiguity of the lands by the fact of different ownership. It 
seems, however, to be quite a different proposition where the upper 
and the lower lands are divided bya Khal or water-course which 
expressly serves as a defined channel for carrying off the surface 
water from the higher level. The existence of such a channel must 
imply in law as it means in facta separation between the lands on 
either side, and so long as the channel remains, there can obviously 
be no question of the lower land owner receiving, or being obliged 
to receive, any water from the upper area. So long as the channel 
remains, it seems indeed to be immaterial whether any pre-existing 
natural right is deemed to be extinguished or merely to be held in 
abeyance. 

The position is, however, altered if and when the channel silts 
upand the water can no longer be disposed of that way. The 
question will then arise, assuming that a natural right existed from 
before, whether the change in the physical condition of the channel 
will revive such right, avd this іп turn will depend on whether 
during the period the channel continues functioning, the natural 
right also continues, though suspended for the time being. Ё 

As has been already indicated, it is now well settled that a right 
of the kind we-are considering, that of an upper land owner to throw 
his surface water on to land at a lower level, is a natural right, and 
not in the strict sense of the word an easement. In other words, 
it isa right which is not acquired, butis an incident of property 
oWing its origin to the disposition and arrangements of nature. It 
is incapable, therefore, of being lost by non-user or extinguished 
permanently, and the maxim “antum priscriptum quantum 
possessum” has no application. [See Secretary of State for India v. 
Subbarayudu (1) ; and Mitra’s Limitation and Prescription, 6th Ed., 
Vol. т, pp. 463-467.| : 

Such a right may, however, be subject to restrictions by way of 
easements, as is in fact expressly recognised by sub-section (b) and 
illustration (i) of section 7 of the Indian Easements Act (Act V of 
1882). Thus it has has been held in the case of U Po Zet v. А. 
Г. S. P. P. Г. Cheityar Firm (2), that though every land-owner has 
a natural right to deal with his surface-drainage water as he pleases, 
and can let it find its way by gravitation to his neighbour's land, 
if that is at a lower level than his own land, nevertheless the owner 
ofthe lower land may acquire by prescription, as an easement 
restricting this natural right, the right to throw water back to the 


(1) (1931) L. К. 59 I. A. 56 (65) ; 55 C. L. J. 461 (468). 
(2) (1936) I. L. R. 14 Rang. 544. í 
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land at a higher level. This decision is not really inconsistent wilh 
that of the Madras Full.Bench in Sheik Hussain Sahib v. Subbayya 
(г), where, over-ruling an earlier decision in the case of Mahkamnaho- 
pathyaya Ranga Chariar у. The Municipal Council of Kumbakonam 
(2), the Court held that an owner of land on a lower level to which 
surface-water from adjacent land on a higher level naturally flows is 
not entitled to deal with his land in such a way as to obstruct the 
flow of water from the higher land. The very fact that the lower 
owner could notlegally so interfere with the natural right of the 
upper owner would indeed go to show that he could prescribe 
against such right by way of an adverse easement. | 

The effect of the creation of such an adverse easement could of 
course only be to cause, during the period the easement right is 
Operative, a suspension of the natural right, not its complete extinc- 
tion and the natural right would accordingly revive on the extinction 
of the easement. 

It is further to be observed that such a natural right, though not 
capable of being extinguished as such, may nevertheless be aban- 
doned. This was in fact expressly held by Markby, J. in Ahettur- 
naih Ghose v. Prosunno Ghose Gowalah (3), where he pointed out 
that the abandonment may either be by express agreement between 
the owner of the dominant land (i. e. the land which derives benefit 
from the exercise of the right) and the owner of the servient land 
(i. e., the land which has to suffer the exercise of the right), or may 
be implied from a long and continuous interruption on the part of 
the owner of the servient land submitted to by the owner of the 
dominant land. : 

The position consequently seems to be that these natural rights 


` and liabilities may be altered by contract or grant, express or 


implied, as well as by enjoyment of an adverse easement obstructing 
the flow of the water from the higher to the lower ground. It 
follows, therefore, thatif any artificial alteration is made in the 
configuration or disposition of the lands or any conditions are 
otherwise created affecting the exercise by the upper owner of his 
narural right to discharge his surface-water to the lower level such 
as by excavating a Khal or channel between the two tenements, then 
this fact alone will not be sufficient to determine whether the 
natural right is thereby merely suspended for the time being or 
finally extinguished. The purposes for which, and the circumstan- 


(1) (1925) I. L. R. 49 Mad, 441 (Е. B.). 
(2) (1906) I. L. R. 29 Mad, 539. 
(3) (1867) 7 W. R. 498. 
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ces in which, the altered conditions are brought into existence as 
well as the subsequent mode of user or enjoyment will all have to be 
looked into. 


If, for instance, the K hal (to take the illustration which is appo- 
site in the present case) appears to be only an arrangement made by 
the "servient" owner in his own land for the reception of the waters 
coming from above, this will nol in fact constitute even a temporary 
interruption of the natural right, but will really be one mode of 
submitting to the exercise of such right. As the Full Bench points 
out in the Madras case already referred to, Sheik Hussain Sahib v. 
Subbayya (1), the lower owner is always at liberty to make any 
alterations he prefers in his land for carrying off the water from his 
neighbours land. If, on the other hand, it should appear that the 
Khal has been excavated by the “dominant” owner with the express 
idea of relieving the lower land of the burden which rests on it by 


‘virtue of its natural position, this may well be regarded as a perma- 


nent abandonment of the naturalright, and there can accordingly 
be no question of its revival at a later stage, merely because the 
Khal no longer serves as a proper. means of drainage. It may also 
well be that though there is no express abandonment, still an aban- 
donment may be inferred from the fact of long and continuous 
interruption of the natural right caused by the Khal and submitted 
to by the dominant owner. The facts may, again, show that the 
Khalis only such interruption of the natural,right on the part of 
the owner of the servient land as to constitute no more than an 
adverse easement, in which case of course the natural right merely 
remains suspended so long as the easement remains operative by 
actual enjoyment. Where in addition to the Khal the servient 
owner takes other measures, such as putting up a bund or embank- 
ment, to obstruct the flow of the water from the higher level to his 
land, the adverse enjoyment may easily be supposed to continue 
even after the Khalis silted up. 

Now, the question as to the true effect of a change in the original 
disposition of the lands resulting in a diversion ОЁ the natural flow 
of the surface water from the higher tenement to the lower, whether 
it amounts to an abandonment of the natural right of the superior 
owner, or merely operates as a temporary suspension of the natural 
right by adverse enjoyment on the part of the inferior owner, or 
whether, on the other hand, it is only an alternative mode adopted 
or accepted by the inferior owner himself of discharging the burden 
which naturally rests on his land, constituting thereby a recognition 


(1) (1925) I. L. R. 49 Mad. 441 (450). 
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e 
of the continuance of the natural right, is obviously a question of 
fact which must depend on the particular circumstances of any given 
case, to. be decided no doubt in accordance with the established 
principles of law. It is impossible to draw any a priori conclusions 
from the mere fact of the altered conditions. 

Such, then, being the position, it should not be difficult to dis- 
pose of the present appeal on the findings of the learned Subordi 
nate Judge on the facts of the case. These findings, in my opinion, 
Show a correct appreciation of the legal principles applicable. As 
the learned Judze points out, there is no evidence to show when, 
how or in what circumstances the Khal between the plaintiffs and 
the defendants! villages came into existence, but from the local 
features апа cther circumstances he holds that it was excavated for 
the purpose of serving, and did serve, as a defined channel for the 
drainage of the water from the defendants’ village on the higher 
level. He finds further that with the excavation of this artificial 
channel there resulted an abandonment of any natural right which 
the owners of the higher lands , might have had to discharge their 
waters over the plaintiffs mouzas, and he expressly refers to the 
decision in Khetturnath Ghose’s case (1) (supra). Such abandon- 
ment, according to the ‘earned Judge, was the result of anagreement 
between the owners on either side, and in support of this conclusion 
he refers to the fact, among others, that the people in the eastern 
(or the plaintiffs’) villages erected a bund on their side of the Khal 
and took other orders with their lands which they would not other- 
wise have done. Inany case, he points out that the Khal did 
operate as an interruption to the exercise of the natural right 
which the defendants claimed, and the interruption was so long and 
continuous that an abandonment could be inferred. Finally, the 
learned Judge holds that on the facts the owners of the lower lands 
may be supposed to have acquired by prescription a right of ease- 
ment in derogation of the defendants natural right, as in the 
Rangoon case of U Fo Thet у. А. Г. 5. Р. Р. Г. Chettyar Firm (2) 
(supra) which he cites. There had certainly been no abandonment 
of such easement right on the part of the lower owners. А 

On these findings, there can be really no answer to the plaintiffs’ 
claim, even if the existence of a previous natural right be assumed 
in favour of the defendants. In the circumstances referred to, the 
silting up of the Khal could not possibly revive such right. The 
learned Advocate for the appellants strenuously sought to challenge 


(1) (1867) 7 УУ. К. 498. 
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these findings as mere inferences of the learned Subordinate Judge 
which he was not properly entitled to draw, but in my opinion they 
are inferences of fact which I should not be justified in setting aside 
in second appeal, and in any case they are not shown to have been 
based on ап incorrect application of any principles of law. 

The result is that the judgment and decree of the learned 
Subordinate Judge must be affirmed, and this appeal dismissed with 
costs. 

Leave to appeal under clause 15 cf the Letters Patent is 
granted. 


А. Т. M. Appeal dismissed. 


CIVIL REVISION. 


Before Mr. Justice В. K. Mukherjea and Mr. Justice 
C. C. Biswas. 


RAI SAHEB KUMUD NATH DAS AND OTHERS 


v. 


PROTAP CHANDRA MAJUMDAR AND OTHERS." 


Bengal Non-Agricultural Tenancy (Temporary Provision) Act (IX B. C. of 1940), 
` section 3—Swuit for eviction of defendants as irespasser—lVhether can be 
stayed under section 3. 


In a suit by the plaintiffs to eject the defendants as trespassers, even though 
the Court has recorded a finding that the defendants were tenants under the 
plaintiffs and not trespassers, the suit cannot be regarded as a suit for eviction of . 
tenants on a ground other than the non-payment of rentas contemplated by 
section 3 of the Bengal Non-Agricultural Tenancy Act. Consequently such 
suit cannot be stayed under section 3 of the Bengal Non-Agricultural Tenancy 
Act. 


Where the Court however allows the plaintiff to convert a suit for possession 
against a trespasser into one of ejectment of a tenant the Court having found 
that the defendants were tenants and it is found that the tenancy had come to 
end prior to the institution of the suit, the Court is bound to stay under section 3 
of the Bengal Non-Agricultural Tenancy Act. 


* Civil Revision Cases Nos. 1521 to 1524 of 1940, against the orders of the 
Subordinate Judge, Dinajpur, passed in О. С. Suits ded 8, 6, 9 and 10 of 1938, 
dated the 3oth August, 1940. 
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Claim for eviction cannot be based upon mere non-payment of rent. As relief 
against forfeitures in cases where under the terms of the lease the lessee forfeits 
his tenancy by reason of non-payment of rent is provided in section 114 of the 
Transfer of Property Act, such cases have been exempted from the operation af 
section 3 of the Non-Agricultural Tenancy Act. J 


` 
Kumar Purnendu Nath Tagore v. Narendra Naih Samanta (1) doubted. 


Applications under section r15 of the Code of Civil Procedure, 
1908 by the Plaintiffs. 


Suits for ejectment and for recovery of possession of certain 
plots of land on the allegation that the defendanis were tres- 
passers. 


Dr. Naresh Chandra Sen Gupta, Mr. Jotirindra Nath Das and 
Mr, Gopal Chandra Shome for the Petitioners. 


Messrs, Gunada Charan Sen, Jatindra Nath Sanyal, Sibakali 
Ва М and Rohini Kanta Ghose for the Opposite Party in 
No. 1521. : 


Mr. Panchanan Pal for the Opposite Party in No. 1522. 

Mr. Nagendra Nath Bose for the Opposite Party in No. 1523. 
Mr. Gopendra Nath Das for the Opposite Party in No. 1524. 
The judgments of the Court were as follows : 


Mukherjea, J. :—These four connected Rules arise out of as 
many actions in ejectment commenced by the same plaintiffs against 
different defendants ‘for recovery of possession of certain plots of 
land on the allegation that the defendants were trespassers. The 
Subordinate Judge who heard the suits did not pass any decree or 
final order in any one of them ; but by his order dated the 3oth of 
August 1940, he has stayed all these suits under the provisions of 
section 3 of the Bengal Non Agricultural Tenancy (Temporary 
Provisions) Act (IX of 1940). It is the propriety of this order for 
stay that has been challenged before us in these Rules. 


To appreciate the points in controversy, it is necessary to set out 
the material facts briefly. The plaintiffs in all the suits who are the 
petitioners before us, are the patnidars of Mahal lot Kbupi apper- 
taining to-Touzi No. 712/1 of the Bogra Collectorate, and they 
purchased the patni from Maharaj Bahadur Singh by a Kobala dated 
April 26, 1928. There is a Darpatni under this patni which was 
held in all material times by two ladies named Kunja Bala and 
Sarat Kamini, who are the heirs of one Gadadhar Das to whom the 
darpatni previously belonged. There being default in the payment 


(1) (1940) 4S C. W. №, 22. 


108 


Civir. 


1941. 
Nee г? 


Rai Saheb Kumud 
Nath Das 


у. 
Protap Chandra 
Majumdar. 





Fuly, 3. 





105 


Сіп. 


19041, 


Mn 


Rai Saheb Kumud 
Nath Das 


v. 
Protap Chandra 
Majumdar. 





Mukherjea, F, 


—-— 


ЕЯ 


THE CALCUTTA LAW JOURNAL. ' [Vor. 74. 


* 
of rent due by the darpatnidars to the plaintiffs, the latter instituted 
arent suit against the two ladies, being Rent Suit No. 5 of 1931, 
in the Court of the Subordinate Judge at Bogra and got a decree. 
In execution of this decree the darpatni taluk was putup to sale, 
and it was purchased by the plaintiffs themselves on the zoth of 
December, 1935. The sale was confirmed on January 20, 1936, and 
the plaintiffs took delivery of symbolical possession of the Mahal 
through Court on February 15, 1936. It is stated in the plaint that 
after that purchase the plaintiffs came to know that several persons 
were in occupation of various plots of land within the darpatni, and 
purported to hold them as tenants under the darpatnidars. Their 
interests, if any, constituted according to the plaintiffs, incumbran- 
ces within the meaning of section 159 of the Bengal Tenancy Act, 
and the plaintiffs had these incumbrances annulled in accordance 
with the provisions of section 167 of the Act. As these persons 
refused to vacate the lands in spite of the notice under section 167 
ofthe Bengal Tenancy Act, the plaintiffs instituted five suits in 
ejectment against them in the Court of the Subordinate Judge at 
Dinajpur, and these were Suits Nos. 5, 6, 8,9 and то of 1939 of 
that Court. In all these suits the plaintiffs’ allegations were sub- 
stantially the same. Their case was that the leases in favour of the 
different sets of defendants were created by the darpatnidars in con- 
travention of the express terms of the darpatni lease, which expressly 
provided that the darpatnidars would not be able to grant settlement 
of lands without the consent of the patnidar and also at a low rent. 
These leases consequently were not binding onthe patnidars. It 
was averred, in the second place, that even if the darpatnidars had 
not acted in excess of their authority in granting these leases to the 
defendants, the leases being incumbrances within the meaning of 
section 159 of the Bengal Tenancy Act were annulable in law and 


è that the plaintiffs actually annulled them by following the procedure 


laid down in section 167 of the Act. The defendants, therefore, 
were in the position of trespassers and were bound to vacate their 
lands. 


The defendants in all the five suits appeared and resisted the 
plaintiffs’ claim for eviction. The defence in all the suits was practi- 
cally the same. It was contended, in the first place, that the plain- 
tiffs were not sixteen annas patnidars, and the decree in execution of 
which the darpatni was sold was not a proper rent decree, but had 
the effect of a money decree merely. The defendants denied that 
the leases granted to them by the darpatnidars were in contravention 
of the provisions of the darpatni pottah, and their casé was that the 
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interests were protected interests within the meaning of section 160 
of the Bengal Tenancy Act and were not incumbrances which could 
beannulled inlvw. They further denied service of any notice 
under section 167 of the Bengal Tenancy Act. On these pleadings, 
ten issues were framed, and they were common issues in all these 
five suits which were heard together. So faras Suit No. 5 is con- 
cerned, the trial Judge decided all these issues, and asa result of 
the finding arrived at dismissed the plaintiff’s suit. We have been 
told that an appeal has been taken against this decision to the Court 
of the District Judge at Dinajpur, and this appeal is still pending. 


So far аз the other four suits are concerned, a point was taken by . 


the defendants’ pleader in course of the hearing that the tenancies 
held by the defendants in these suits being non-agricultural tenancies 
within the meaning of Bengal Act IX of 1940, the suits could not be 
further proceeded with and ought to be stayed under the provision 
of section 3 of the Act. This contention found favour with the 
learned Subordinate Judge who decided only one matter in connec- 
tion with these four suits, namely, as to whether the tenancies 
created by the darpatnidars in favour of the defendants were in 
excess of the powers conferred upon the lessors by the darpatni 
potta. The answer to this question was given in the negative, and 
"the Subordinate Judge being of opinion that the defendants 
became, by operation of law, tenants of the plaintiffs as soon as 
the latter purchased the darpatni in the rent sale stayed all further 
proceedings in these four suits under section 3 of the Bengal Non- 
Agricultural Tenancy Act. It is against this order of stay passed in 
the four suits that these four Rules were obtained. 

Dr. Sen Gupta who appears on behalf of the plaintiff has con- 
‘tended before us that as on the face of the allegations made in the 
plaint, it was clear that the plaintiffs wanted to evict the defendants 
-as trespassers and not as tenants, the suits were not suits for eject- 
ment of non-agricultural tenants as contemplated by section 3 of 
Bengal Act IX of 1940 and could not be stayed under section 3 of 
the Act. The argument is, that for the purpose of exercising the 
powers under section 3 of the Non-Agricultural Tenancy Act, 
the court should look to the caseSas made by the plaintiff in his 
plaint, and if on the plaint, as it stands, the suit is one for evicting 
a trespasser, the court is bound to proceed with the suit, and if 
after hearing the evidence, it comes to the conclusion that the 
defendant is a tenant and nota trespasser, the suit should be dis- 
missed and not stayed. 

Mr. Sen who appears for the opposite party contends, on the 
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other hand, that the allegations made in the plaint are not at all 
conclusive, and even tbough the suit purports to be one for 
ejecting a trespasser, if the court on hearing the evidence comes 
to the conclusion that ‘the defendant is a tenant and an agricul- 
tural tenant within the meaning of the Act, it has got to stay 
further proceedings. As the question is likely to arise in many 
cases, we think it necessary to examine the relevant provisions of 
the Act carefully and indicate the procedure which is to be followed 
in cases of this description. 

Section 2 of the Non-Agricultural Tenancy Act gives the 
definition of a non-agricultural Tenancy. Section 3 then lays 
down that "Notwithstanding anything contained in any other law 
for the time being in force, every suit and proceeding in any Court 
for ejectment of a non-agricultural tenant, other than a suit or 
proceeding for ejectment on account of non-payment of rent by 
such tenant, shall be stayed fortbe period during which this Act 
continues in force". In order to attract the operation of this 
section, it is necessary that the suit must be one for ejectment of 
a non-agricultural tenant, and ejectment must be sought for ona 
ground other than non-payment of rent. Strictly spealsing, the 
right of a landlord to recover immovable property from his tenant 
arises when the relationship of landlord and tenant has ceased" 
between themselves, and the tenant has lost his right to remain in 
possession of the property. The word ‘tenant,’ therefore, means 
here an ex-tenant whose tenancy has been determined in one of 
the ways recognised by law, and it.is the determination of the 
tenancy that constitutes the cause of action of the suit. The 
section places one restriction in this respect, namely, that the 
claim for eviction should not be based upon mere non-payment 
ofrent. These words are somewhat ambiguous, and my learned 
brother Mr. Justice Mitter was constrained to interpret this ex- 
pression as referring to а suit for ejectment of a tenant whose rent 
was in arrears, though the right to sue was based on other grounds 
and not upon non payment of rent [Kumar Purxendu Nath Tagore 
v. Narendra Nath Samanta (1) |. The interpretation seems to 
us to be somewhat farfetched. "The words undoubtedly are unhappy, 
but if they have got any meaning, in our opinion they cannot 
but refer to that class of cases where under the terms of the lease 
itself the lessee forfeits his tenancy by reason of non-payment 
of rent. Asa relief against forfeiture in such cases is provided 
in:section 114 of the Transfer of Property Act, the Legislature 


- (1) (1940) 45 C. W. N. 22. 


Vor. 74.] HIGH COURT. 
Ф 


probably thought it proper to exempt this class of cases from 
the operation of section 3 of the Non-Agricultural Tenancy Act. 
It is not, however, necessary for us to express any final opinion on 
this point in the present case. 

Now a suit for ejectment may be one to eject a tenant on the 
ground that the defendant was а tenant under the plaintiff and 
his tenancy has subsequently ceased to exist, or it may be one 
to eject а trespasser on establishment of the plaintiff's title. In 
the former case, if the plaint itself shows that the defendant isa 
non-agricultural tenant, and ejectment was not sought on the 
ground of non-payment of rent, no difficulty arises, and the court 
is bound to stay the suit under section 3 of the Act at its very 
inception. If any dispute arises as to the character of the tenancy 
the court is bound to take evidence and if it comes to the con- 
clusion that the defendant in fact is a non-agricultural tenant, 
then also the suit must be stayed. If, on the other hand, the 
suit purports to be one for ejecting a trespasser, different consi- 
derations arise. As the plaintiff does not admit the defendant 
to bea tenant the suit cannot be stayed: ix dimine. The Court 
must proceed to hear the suit in the ordinary way and take 
evidence. Supposing that after taking evidence the Court forms 
an opinion that the defendant is really a tenant and an agricul- 
tural tenant within the meaning of the Act, is he bound to stop 
the proceedings forthwith and refuse to proceed any further ? 
The answer to this question would, in our opinion, depend upon 
the fact as to whether after the Judge arrived at such a finding, 
the suit could be treated as one for ejectment of a non-agricul- 
tural tenant within the meaning of section 3 of Bengal Act IX of 
1940. In other words, it is not enough to find that the defendant 
isa tenant and not a trespasser. It must be further found that 
the suit as it stands could be regarded as a suit to evict the 
defendant asa tenant on the ground that the tenancy has been 
determined in any lawful manner. Ordinarily, when the plaintiff 
starts with a specific case in the plaint and fails to establish that 
case, the suit is bound to fail, but there are exceptional cases 
where even though the defendant is found to be a tenant 

„and not a trespasser as alleged by the plaintiff, the plaintiff 
can still ask the Court to pass a decree for ejectment against the 
defendant, if in fact it is admitted or proved in the case that the 
defendant’s tenancy, if any had come to an end prior to the 
institution of the suit. If the Court allows the plaintiff to convert 
a suit for possession against a trespasser into one for ejectment 
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ofatenant, it is certainly bound to stay it under section 3 of 
Bengal Act IX of 1940. But if, on the other hand, the suit is 
one which must necessarily fail, if the defendant is found to be 
a tenant and the plaintiff does not want to treatit as a suit for 
ejectment of atenant, the Court should dismiss the suit on the 
finding that the plaintiff failed to prove his case, and the question 
of stay will come, if and when the plaintiff institutes a fresh suit 
against defendant, seeking to eject him on the ground that the 
tenancy which was found in his favour in the previous suit had 
since then been determined. 


In the present cases, the plaintiffs sought to eject the defen- 
dants as trespassers pure and simple. The leases under which 
the defendants purported to hold the lands were challenged as not 
binding .upon the plaintiffs and they alleged further .to have 
annulled the incumbrances under the provisions of section 167 
of Bengal Tenancy Act. The Court held on evidence that the 
leases were binding on- the plaintiffs inasmuch as the darpatnidars 
did not exceed their authority: in granting such leases to the 
defendants. The Court did not consider whether the leases were 
or were not encumbrances which were annullable in law, arid 
were or were not in fact annulled by the landlords purchasers . 
under section 167 of the Bengal Tenancy Act; although in 
deciding issue No. 1 in connection with Suit No. 5, the Subordinate 
Judge did not in fact come to the conclusion that the sale was 
not a rent sale within the meaning of Chapter XIV of the Bengal 
Tenancy Act. Ifthe sale was not arent sale, the operation of 
section 167 of the Bengal Tenancy Act would necessarily be 


‘excluded. Be that as it may, even after the Court had recorded 


a finding that the defendants were tenants under the plaintiffs 
by operation of law, the suits could not in our opinion be treated ` 
as suits for eviction of tenants on a ground other than non-payment 
of rent as contemplated by section 3 of the Bengal Non-Agricul- 
tural Tenancy Act. The plaintiffs cannot and do not say that 
even if the defendants are tenants, the tenancies have been 
determined in any manner recognised by law. They take their 
stand exclusively on the allegation that the defendants are tres- 
passers, and if they fail on that case, the suits in our opinion 
cannot but be dismissed. We do notagree with Mr. Sen that 
when a tenure is purchased at a rent sale, а sub-tenant under the 
defaulting tenant became automatically a tenant under the pur- 
chaser'and remains a tenant till the tenancy is put an end to by 
a notice under section 167 of the Bengal Tenancy Act. The 
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purchaser at a rent sale acquires the tenure itself subject to all 
protected interests and with right to annul all encumbrances. 
If he does exercise his powers of annulling encumbrances within 
the period laid down by law, the position of the encumbrancer 
will be a trespasser from the. very moment of the sale. Не сап 
be treated as a tenant only if the purchaser does not abstain from 
exercising his powers of annulling encumbrances, or in fact the time 
for exercising the power has expired. 

In our opinion, therefore, the procedure followed by the 
Subordinate Judge was not right, and these Rules must be made 
absolute. The order of stay made by the Subordinate Judge is 
set aside and the cases are remitted to the same officer in order 
that all the other issues in connection with the suits may be 
preperly decided. We are told that the officer who tried the 
suits is now holding the position of an Additional District Judge 
of the same District, and we direct that all these suits should be 
heard by him. The Cotrt after recording his finding on all the 
material issues raised in the suit will dispose of the suits in 
accordance with the directions given above and in accordance 
with law. 

We make no order for costs in these Rules. 

Further costs on remand will abide the result. 

The findings already recorded by the Subordinate Judge in his 
judgment must stand. 

Let the records be sent down as early as possible. 


Biswas, J. :—1 agree. 


A. К. D. Сб. . Rules made absolute. , 
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PRIVY COUNCIL. 


Present: Lord Atkin. Lord Thankerton, Lord Romer, 
Sir George Rankin and Lord Justice Clauson. 


MAUNG SIN 
U. 
MAUNG BYAUNG AND OTHERS. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
AT RANGOON.] 


Partition—Widow's claim to share in properties of late husband——Children made 
formal defendants—Decree determining children’s shares although not 
administration suit—Validity. 


The plaintiff was the widow of K. P. C. the younger son of a Burmese 
Buddhist U. B. who had died intestate and she had three children by her 
deceased husband. She brought an action against K. P. C.'s elder brother K. S. 
and his sister claiming a share not in the whole estate of KX. P. C. but in pro- 
perties moveable and immoveable standing (a) in the joint names of K, P. C. 
and K. S. and (b) in the joint names of K. P. C., К. S. and U.B. The 
plaintiff's children were added as defendants, The District Judge having deter- 
mined the share to which the widow was entitled refused to do so in respect of 
the children's shares on the ground that the action was a partition and not an 
administration suit. The High Court on appeal made an order fixing the 
children's shares and decreeing the shares to them : ` 


Heid, that although the suit was not one for the administration of К. P, Сз 
estate, there being no claim for administration in the plaint nor any claim for 
the usual direction for accounts and enquiries and the subject-matter of the suit 
being only a part of the deceased’s estate, yet, as the pleadings raised a distinct 
question between the plaintiff and her children as to their respective skares in 
the properties in question and an issue had been framed for the purpose of 
deciding that question it was not only competent for the Court to ascertain and 
declare the children's shares but its duty to do so. 


Privy Council Appeal No. 57 of r939 from a decree of the High 


Court,. Rangoon (Mya Ви and Braund, /7.), dated March 22nd, 
and April sth, r937, reversing a decree of the District Court of 


Hanthawaddy, dated November 14, 1930 and May 7, 193r. 


Fennell for the Appellant: It is submitted that it was not com- 
petent for the High Court to declare the shares of the three children 
in their father's estate in this action “which was in no sense an 
administration action but not in fact more than a partition suit by 
their mother. Ma Shwe Yu was in any case no person to bring an 
administration action in respect of Ko Po Cho’s estate because by 
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marrying again in того she forfeited all interest in Ko Po Cho's 


share in the joint property of herself and the children. But the 
action when brought had all the elements for administrative action. 
It was brought for the determination of her interests and those of the 
children. Her claim was actually adverse to their interests. They 
figured in the suit as formal defendants only substantially intended 
though they were. The fact that the claim in the action was adverse 
to their interests was fatal to the contention that this can be regarded 
as an administration suit and it is immaterial for this purpose that 
she was compelled to pay court-fees onthe value of the whole of 
the property in which she was jointly interested with Ko Po Cho. 
No court fees were paid by the children in respect of any claim by 
them which was surely essential if the action was to be regarded as 
one to determine their interests. It is submitted on all these grounds 
that the action was not one in which the High Court could properly 
determine the interests of Ko Po Cho’s children in his estate and 
that it is for them to establish those interests by separate suit 
brought for the purpose. 

The Respondents did not appear and were not represented. 

Their Lordships’ judgment was delivered by 


Lord Romer: This isan appeal froma decree of the High 
Court of Judicature at Rangoon made in a suit that was begun 
.as long ago as the 2oth December, r912. A complete history 
of the proceedings in the suit andthe events that led up to it 
would occupy many hundreds of pages of printed matter. But 
the question to be decided on this appeal is a short one, and the 
facts material to its decision can be stated with- comparative brevity. 
They are as follows. 

One U. Baw, a Burman Buddhist, died intestate on the 28th 
December, 1907, leaving surviving him a son (the appellant Ko 
Sin), two daughters, and the widow (the fourth respondent) and 
three children (the first, second, and third respondents) of a son, 
Ko Po Cho, who had predeceased him intestate by only r5 days. 
After some dispute letters of administration to the estate of U. 
Baw were granted to his son Ko Sin on the r4th January, тото. ` 

At the time of U. Baw’s death there were properties both 
movable and immovable standing in the joint names of U. Baw, 
Ko Po Cho, and Ko Sin. There were others that stood in the 
joint names of Ko Po Cho and Ko Sin. But there appear to have 
been serious disputes between the members of U. Baw’s family as to 
the beneficial ownership of these various properties. ` 

Qn the 2oth February, 1910, with a view apparently of settling 
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these disputes, an agreement was entered into referring them and 


some other matters to an arbitrator for decision. The parties to 
the agreement were Ko Sin, his two sisters, Ko Po Cho’s widow, 
Ma Shwe Yu, and two persons purporting to act as guardians of the 
three children of Ko Po Cho, who at that time were minors. 


Disputes arose at a later date as to the extent of the duties and 
powers of the arbitrator under this agreement and under a supple- 
mental agreement of the 12th April, 1910, between the same parties. 
Their Lordships are not however concerned with these matters 
on this appeal and it is not therefore necessary to consider the 


‘precise terms of the agreements. It is sufficient for the present 
‘purpose to state that it was provided in effect by. clause 5 of ће. 


principal agreement that out of the share inthe two before men- 
tioned categories of property found to belong to Ma Shwe Yu and 
her three children, Ma Shwe Yu was to take one third and: the 
children were to take two thirds. КОЧ 

Оп the roth June, 1910, the arbitrator- шайр his award. He 
did not deal with all the items of property included in the two 
categories ; in particular he excluded from his award such of the 
items as consisted of mortgages. But he purported to ascertain 
the shares of the several parties in the remaining items, including 
the shares in such items of Ma Shwe Yu and her children. Itis 


unnécessary to state in detail the effects of his findings about 


the several shares. All that need be said about them is that out 
of the properties in the two categories with which he dealt in his 
award he found thata very large proportion belonged to U. Baw 


.alone, and that the.beneficial interest therein of Ko Po Cho was 


quite small in comparison. 

On the oth December, тото, Ko Sin applied to have the award 
filed in Court. This application was opposed оп various grounds 
by Ma Shwe Yu and her three children, the principal ground of 
their opposition being that the whole award was invalid owing 
to the minority of the three children, In the end the application 
was dismissed by the District Judge by order dated. the 4th Octo- 
ber, 1912. He was not, he said, prepared to say that the award 
was invalid or that no suit could be filed to, enforce it on the. major 
parties thereto ; butit certainly appeared to him that the award 


.was not one which should be filed. No suit wasin fact ever filed 


to enforce it. 
Nor for the moment did Ma Shwe Yu take any steps to have 
the award declared invalid. She merely ignored it, and on the 


.2o0th December, 1912, she instituted the present suit with the 
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e. 
object (amongst others) of obtaining by a decision of the Court 
alarger share of the properties contained in the two categories 
of properties mentioned above than had been given her by the 
award. 

By her plaint she accordingly setout in schedule A thereto 
various properties movable and immovable standing in the joint 
names of Ko Po Cho and Ko Sin, and in schedule B similar 
properties standing in the joint names of U. Baw, Ko Po Cho, 
and Ko Sin. Itshould be mentioned that in the schedules are 
to be found not only properties that had been dealt with by the 
arbitrator in his award, but also properties that had not been 
so dealt with by him. The original defendants to the suit were 
her three children and Ko Sin, but U. Baw's danghter Ma Nge 
Ma who had by this time acquired her sister's interest in the said 
properties was added as a defendant shortly after the institution of 
the suit. 

Now the question to be.determined upon this appeal is whether, 
asheld by the High Court overruling the District Judge in this 
respect, the three children although defendants are entitled to 
have their interests in the properties, the subject matter of the 
suit, determined by the Court, or whether they are to be forced 
into bringing а separate suit for the purpose, a suit in which Ko 


Sin states that he would rely on;the Limitation Act as affording 


him а complete defence. This attitude of his is dictated by the 
fact that, as will presently appear, the award has been decided 
to be anullity so far as the children are concerned. In these 
circumstances itis necessary to examine carefully the plaint and 
the subsequent proceedings in the suit Ma Shwe Yu alleged in 
her plaint that all the properties set forth in the two -schedules 


had been acquired .by moneys advanced by Ko Po Cho during 


her coverture, as to the properties in schedule A, jointly with Ko 
Sin, and, as to the porperties in schedule B, jointly with Ko Sin 


and U. Baw. She then claimed that under Burmese Buddhist 


Law all the assets and estate acquired during her coverture with 
Ko Po Cho were the joint acquired property of herself and Ko 


. Po Cho ard that she was entitled to an undivided half share 
therein in her own right and to a life estate in the remainder 


until partition. The plaintiff consequently—so she alleged—joined 


her three children as pro forma parties and "for the better repre- 


sentation of the estate of Ko Cho." But the children were by 
no means merely formal defendants. She was claiming an interest 


inthe subject matter of the suit adversely to them, and, as it 
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turned out, quite wrongly. For she had remarried on the’27th 
January, того, and had thereby forfeited all interest in Ko Po 
Cho’s share in the joint property of the two—an interest which as a 
matter of fact would seem but for her remarriage to have been а 
larger one than the one she claimed. But apart altogether from this 
the children were necessary parties to the suit as is made clear in 
the next allegation in the plaint. For in that allegation she claimed 
that the joint estate of herself and Ko Cho or in the alternative the 
estate of Ko Cho was entitled to a half and third shares respectively 
in the properties specified in schedules A and B; and the children 
were certainly interested in the question whether it was the joint 
estate of the widow and Ko Po Cho or the estate of Ko Po Cho 
alone that was entitled to share in the scheduled properties. The 
plaintiff prayed for declarations in accordance with these several 
allegations, and a partition of the properties. There is no mention 
of the award in the plaint from beginning to end. 


In due course written statements were filed on behalf of two of 
the children disputing their mother’s claim to be interested in more 
than one half of the joint estate of herself and Ko Po Cho. Written 
statements were also filed by Ko Sin and Ma Nge Ma pleading the 
award as a defence to the action. The plaintiff thereupon filed a 
reply alleging that the award was invalid. It was subsequently held, 
however, by the District Judge, on an issue framed with a view of 
having the point decided, that the award. must be treated as valid 
unless and until the plaintiff filed a suit to set it aside and succeeded 
in so doing. The plaintiff appealed from this decision but her appeal 
was dismissed. In the meantime one of her sons had instituted. а 
suit against Ko Sin and Ma Nge Ma for the purpose of setting aside 
the award, and subsequently Ma Shwe Yu and her other two 
children, who had in the first place been added: as defendants, were 
struck out as defendants and added as plaintiffs. It is unnecessary 
to trace the history of this suit which ultimately came up for deci- 
sion by this Board. Itis sufficient to say that іп Ње end it was 
decided that the award was not binding upon any of the three 
children as they were minors at the date of the reference. But the 
question whether it ought on that account to be treated as a nullity 
as regards the other parties to the reference was expressly left open 
by the Board. This was on the 5th May, 1925. 

In the meantime the suit the subject matter of the present appeal 
had not been entirely at a standstill in the District Court. Issues 
had been framed including one as follows : 

* What is the extent of Ma Shwe Yws interest in the property 
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inherited from Ko Cho as against the children of Ko Cho in regard 
(A) sole property of Ko Cho (B) jointly acquired property of Ko 
Cho and herself?" Their Lordships fail to understand why this 
issue should have been framed if, as is now contended by the 
appellant, the shares of the children cannot be determined in the 
suit. The whole object of the issue must have been to enable the 
Court to effect a partition between the widow and her children of 
the properties referred to. ^ 

No judicial determination of the issue, however, became requisite 
inasmuch as on the rst August, 1918, Ma Shwe Yu and her three 
children, all of whom had by that time reached majority, arrived at 
an agreement that the estate of Ko Po Cho should be divided 
between them in equal fourth shares. 

On the isth August, 1918, a preliminary decree was passed 
ordering (amongst other things) that enquiries be made (a) as to the 
property belonging to the estate of Ko Po Cho (4) as to the liabi- 
lities of that estate. It seems reasonably clear that these enquiries 
were not intended to apply to the whole estate of Ko Po Cho but 
only to the interest of his estate iu the properties included in 
schedules A and B tothe plaint. There is nothing, however, to 
indicate that the enquiries were to be limited to ascertaining the 
share of Ma Shwe Yu in that part of his estate or the liabilities 
attaching to that share. It was the whole of that part of his estate 
that was the subject matter of the enquiries. Directions were sub- 
sequently given to the Commissioner entrusted with the enquiries 
that he was to distinguish between the properties that had and those 
that had not been adjudicated upon by the award and that as regards 
thelatter the Commissioner was to come to his own findings in 
respect of them. 

The Commissioner having made the enquiries pursuant to the 
preliminary decree and to the subsequent directions, which enquiries 
took about 8 years to complete, submitted his report to the District 
Courtin 1929. "Various objections to the ieport were filed by the 
parties, and the matter eventually came before the District Court 
for the purpose of having a final decree pronounced. On the 7th 
May, 1931, the District Judge pronounced judgment. For reasons 
that need not be set out here he thought it.advisable not to come 
to any conclusion upon the question whether the award was binding 
upon Ma Shwe Yu: he left that to Ше Appellate Court. But he 
held that the shares of the three children of Ko Po Cho were not 
to be determined in the present suit. It was he said a partition suit 
pure and simple and not a suit for administration. Accordingly, 


P. C. 


—1941. 
MÀ 
Maung Sin, 
v. 
Maung Byaung. 
Lord Romer. 





M 


i18 


Maung Sin 


v. 


Maung Byaung. 





Lord Romer. 





THE CALCUTTA LAW JOURNAL, < [Von 74. 
* 


after an exhaustive examination of the Commissioners report, the 
parties’ objections to it, and a mass of evidence, he contended him- 
self with finding the share in the estate of Ko Po Cho to which Ma 
Shwe Yu was entitled. He first found what she was entitled to in the 
items of property numbered 1 to 19 in the schedulesto the plaint, 
which items were the only ones included in the award. As to these 
items the Commissioner's report had apparently merely followed 
the award under which Ma Shwe Yu had got, (a) one-eighteenth 
share in the items Nos. т to 5, (2) one-twelfth share in items Nos. 6 
to 17, and (с) one-ninth share in items Nos. 18 and 19. Now thése 
shares represented the one-third share to which Ma Shwe Yu was 
entitled by reason of clause 5 of Ше agreement of reference on the 
20th February, 1910, in the interest in these various items found 
to belong to the estate of Ko Po Cho; so that the shares to which 
his estate was entitled in the items under the above headings were 
(a) one-sixth, (4) one-fourth -and (c) one-third respectively. But 
before the learned District Judge Ko Sin and Ma Nge Ma through 
their advocates had stated that they were willing that there should 
be given to Ma Shwe Yu not only her own interest in these items 
but also the two-thirds interest therein to which her three children 
would have been entitled if the award had been binding upon them. 
And this the learned Judge strangely enough proceeded to do. 


. Having held that tbe children could not have their proper shares in 


Ko Po Cho's estate ascertained in the present suit (and they would 
of course have had to be ascertained upon the footing that they 
were not bound by the award) he nevertheless treats them as though 
they had been so bound ; decreed that their mother was entitled 
to the shares in the 19 items which they had been awarded ; ordered 
that the properties should be partitioned on that footing ; and that 
the mother should be given possession of the share so decreed 
to her. The learned Judge apparently also dealt with the pro- 
perties that were not covered by the award in the same way, 
decreeing the whole share of Ko Po Cho in these. properties to 
Ma Shwe Yu, differentiating in no way between her and her 
children. This was of no great moment to the children as they 
were wiling to trust their mother to carry out the agreement 
that they had made with her in August, 1918. But it was a very 
different matter as regards the properties dealt with by the award; 
inasmuch as if the decree of the District Judge were allowed to stand 
they would be for ever debarred from establishing their right to a 
larger share in such properties than the Arbitrator had given 
them. Ma Shwe Yu was also desirous of disputing the validity 


© 
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Ф 
of the award as regards herself. Accordingly she and her three 
children jointly presented an appeal to the High Court at Rangoon 
from the decree of the District Judge. 

The High Court gave judgment on the 22nd March, 1937. 
They dismissed the appeal so far as Ma Shwe Yu wab concerned. 
They held that the award was binding upon her. From this 
decision no appeal has been brought by Ma Shwe Yu, and their 
Lordships are not asked to express any opinion about it. But 
the appeal of her three children was allowed. Mya Bu J., in whose 


judgment Braund, J. concurred, said this: ‘Whether the suit is to . 


be described technically as a suit for partition or as a suit for admi- 
nistration, it is a clear duty of the Court to declare not only what 
properties or shares therein formed the estate of Ko Po Cho but 


-also to declare the rights of Ma Shwe Yu and of her children 


in.such properties.” He accordingly held that the final decree 
passed by the trial Court ought to be set aside and the case 
remanded to the trial Court for the purpose of enabling the 
three children to prosecute their claims and of having a proper 
final decree drawn up after necessary enquiries had been made. 
As regards such of the properties set out in the schedules ‘to the 
plaint as were not dealt with by the award, he said that all that 
would be necessary for the District Court after the remand was 
to divide the interest of Ko Po Cho therein among the widow 
and children in accordance with the terms of the agreement of 
the rst August, 1918. But as regards the properties disposed 
of by the award (namely the items 1 to 19 hereinbefore men- 
tioned) he held (a) that the three children must be given an 
opportunity of claiming which items or shares in items belonged 
to Ko Po Cho’s estate, and that, after Ko Po Cho’s interest in 
such properties had been ascertained, the three children must 
be declared to be entitled to half that interest upon the footing 
that they were entitled to that half as against their mother on 
her remarriage (4) that the share to which Ma Shwe Yu was per- 
sonally entitled must be declared to be one-third of one-sixth in 
items т to 5, one-third of one-fourth in items 6 to 17, and one 
third of one-third in items 18 and 19 in accordance with clause 
sof the directions in the award (с) that whatever Ma Shwe Yu 
was declared entitled to under the head (4) and whatever the 


‘three children were entitled to -under the head (а) must then be 


divided in equal fourth shares among them in accordance with the 
terms of the agreement of the-1st August, 1918. 
A formal decree was drawn up giving effect to this decision 
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ofthe High Court, and it is from that decree that an appeal has 
been brought by Ko Sin (both in his personal capacity and as 
legal representative of Ma Nge Ma who has died) to His Majesty 
in Council. 

It was urged before their Lordships upon the hearing of the 
appeal (and this was substantially the only point relied on by the 
appellant) that the suit was not one for the administration of the 
estate of Ko Po Cho, and that it was not therefore permissible 
for his three children, who were merely defendants in the suit, 
to have their shares in the estate ascertained ага decreed to 
them, more especially in view of the fact that the subject matter 
of the claim of the plaintiff in the suit was not even the whole estate 
of Ko Po Cho but merely her share in so much of the scheduled 
properties as belonged to his estate. It was, the appellant contend- 
ded, merely a partition suit for the recovery by the plaintiff of that 
share in severalty. 

Their Lordships agree that the suit is not a suit for the adminis- 
tration of Ko Po Cho’s estate. There is по claim for administra- 
tion in the plaint, nor is there any claim for,the accounts and 
enquiries usually directed in such a suit. Its subject matter 
moreover is not the whole of the dead man’s estate but only a 
portion of it. But this in no way concludes the matter. The 
pleadings raised a distinct question between the plaintiff and her 
children as to their respective shares in the subject matter of the 
Suit, and an issue was framed for the purpose of deciding that 
question. The preliminary decree, moreover, directed an enquiry 
not merely as to the plaintiffs share, but asto the entire share of 
Ko Po Cho in the subject matter of the suit. In these circumstances 
it was in their Lordships’ opinion not only competent for the 
Court to ascertain and declare the shares of the three children 
of Ko Po Cho ; it was their plain duty so to do. In their Lordships’ 
opinion the decree of the High Court should be affirmed and this 
appeal dismissed. | 

They-will humbly advise His Majesty accordingly. 

As the respondents have not appeared there will be no order 
resepecting costs. i 


Lambert and White: Solicitors for the Appellants 


R. C. C. Appeal dismissed. 


VoL. 74.] HIGH COURT. 


. APPELLATE CIVIL. 
Before Mr. Justice А. N. Sen. 


JAMADAR SINGH 
v. 
SHEIKH NAIYAB ALI AND ANOTHER.* 


Mortgage—Indian Limitation Act (IX of 1908), section 12(2)—'' Requisite for 
obtaining copies ", meaning of—High Court Rules and Circular Orders, 
Rules 121, 136—~Notification of further folios and stamps—~Code of Civil 
Procedure (Act V of 1908), Order 41, rule 27(1) (b)—Additional evidence, 
when required by Court—Transfer of Property Act (IV of 1882), section 53, 
—Mortgage, when voidable. 


The decree was signed on 13th March and appeal to the District Judge was 
filed on 26th April The plaintiff, who was appellant in that Court, applied for 
copies of judgment and decree on 18th March ; he was notified about the requisite 
number of folios and stamps on the same date as also that the 25th March was 
fixed for delivery of the copies. These were supplied on the 19th March. “On 
the 20th March, the copying department notified that further stamps and folios 
would be required. 21st March was a holiday. Оп the 25th March the appli- 
cant came to know that further stamps and folios would be required. March 26th 
to March 29th were holidays and the additional stamps and folios were supplied 
on the 30th March, and the copies were delivered on the 31st March : 


Held, that the appeal to the District Court was in time, as the plaintiff was 
entitled under section 12, sub-section (2) of the ‘Indian Limitation Act to a 
deduction of period between 18th March to 31st March, as the time requisite for 
obtaining copies. Period between March 22 and March 30 is to be consi- 
dered as time requisite for obtaining copies within the meaning of section 12 
sub-section (2) of the Indian Limitation Act as the delay between March 22nd 
to March 3oth was not due to the default of the plaintiff. As direct notice 
being given to plaintiff or his pleader, an entry in the register kept in the Court 
Offices ata place convenient for public inspection onan intervening date that 
more folios and stamps were required, would not amount to a notice to the 
plaintiff. 

Jijibhoy N, Surty v. T. S. Chettyar (1) applied. 

When the appellate Court is of opinion that without fresh evidence it cannot 
pronounce judgment or without fresh evidence it finds it difficult. to perform its 
functions, then and then only, it admits fresh evidence under' order 41, 
rule 2/(1) (b) of the Code of Civil Procedure. The rule is not intended to assist 
a party who through negligence ог over-confidence fails to produce sufficient 
evidence to prove hig case in the primary Court. If the Court upon the evidence 


* Appeal from Appellate Decree No. 969 of 1938, against the decree of 
Upendra Nath Chatterjee, Esq., Subordinat eJudge, First Court, Dacca, dated 
the 23rd March, 1938, modifying the decree of Md. Abdal Ahsan, Esq., Munsif, 
Fourth Court, Narainganj, dated the 6th of March, 1937. 

(1) (1928) L, R. 55 L А. 161; L L. R. 6 Rang. 302; 47 C. L. J 510. 
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t е 
on the record is able to pronounce judgment or perform its functions it has по 


jurisdiction to admit further evidence. 

Parsotim Thakur v. Lal Mohan Thakur (1) referred to.. 

Where the mortgagor was proved to be heavily in debt at the time of the 
mortgage, the inference is that the mortgage was effected to defeat and delay 
the creditors. It falls within the mischief of section 53 of the Transfer of 


Property Act and is voidable at the instance of a creditor at the time of the 
mortgage, i 


Where the consideration fOr the mortgage bond is partly real and valid, 
partly fictitious but the transaclion was entered into to defeat and delay the 
creditors of the mortgagor, the mortgage is wholly void as regards other creditors, 


(N. B.—There is a conflict of judicial decision on this point in the different 
High Courts). E 
Rajani Kumar Dass v. Gaur Kishore Shah (2) distinguished, 


Appeal on behalf of the Defendant No. 3, a Creditor. 


Suit for recovery of dues on a mortgage of a property auction- 
purchased by defendant No. 3 in execution of his decree. 


The material facts will appear from the judgment. 
Mr. Phani Bhusan Chakravarti for the Appellant, 


Mr. Hemendra Kumar Das for the Respondent No. т. 


C.-A. V. 
The judgment of the Court was as follows : 


The plaintiff instituted this suit against the defendant No, т 
ona mortgage. The defendants Nos. 2 and 3 had prior to the 
institution of the suit obtained a decree against the defendant 
No. r and in execution thereof had put the mortgaged property 
to sale. ‘The defendant No. 3 purchased the property at the sale. 
He resists the plaintiffs suit on the ground that the mortgage is 
invalid as it was effected without consideration and for the purpose 


_of defeating and delaying creditors. 


The learned Munsif held that the plaintiff had not paid consi- 
deration for the mortgage and that the transaction was a fraudu- 


.lent-one entered into by the defendant No. т and the plaintiff with 


the object of defeating and delaying the creditors of the former. 


-On these grounds he dismissed the suit. 


On appeal the learned Subordinate Judge held that part of the 
consideration for the mortgage was real and gave the plaintiff a 
mortgage decree with respect to that part. 

The defendant No. 3 appeals and raises the following points : 

First, he says that the appeal to the lower appellate Court 


(1) (1931) L. К. 58 I: A. 254 ; 54 C. L, J. 1. 
(2) (1908) E. L. К, 35 Calc. 1051 ; 7C. L. J. 586. 


Vor. 14.] HIGH COURT. 
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was barred by limitation. The decree was signed on March 13th 
1937 and the appeal was filed on April 26th, 1937. Application 
was made for copies of the judgment and decree on March 18th, 
1937 and the plaintiff was notified about the requisite number 
of folios and stamps on the same date. Stamps and folios as 
required were supplied. on March 19th, 1937 and March 25th, 
1937 was the date fixed for delivery of the copies. On that date 
the plaintiff came to know that further stamps and folios would 
‘be required. The 26th March to the 29th March were holidays. 
On the 3oth March the plaintiff supplied the additional stamps and 
folios and on the 31st March the copies were delivered. If this 
period between the 18th March to the grst March be one which 
can be described as being period requisite for taking out copies 
then admittedly the appeal is within time. It is pointed out on 
behalf of the appellant that on March 2otb, r937 the copying 
department notified that further stamps and folios would be required 
and that the plaintiff should have supplied the requisites оп March 
22nd which was the next day on which the Courts were opened, 
March 21st being a holiday. The requisites were not filed as has 
already been stated till March goth. It is contended on behalf 
of the appellant that the period between the March 22nd and 
March goth should not be considered as time “ requisite for obtain- 
ing copies" within the meaning of Section r2, Sub section (2) of 
the Indian Limitation Act and that if this period is excluded the 
appeal will be out of time. The point for decision, therefore, is 
whether the plaintiff can be given the benefit of this period. 

The word ‘requisite’ has been interpreted by the Privy Council. 
It has a meaning which is stronger than the word ‘required.’ It 
means properly required and it throws upon the lawyer for the 


‘plaintiff the necessity of showing that no part of the delay beyond 


the prescribed period is due to his default [ Suzy v. Chettyar (т). ] 
Can it be said that the delay between March 22nd, 1937 when 
it is contended the requisites should have been filed and March 
goth, 1937 when the requisites were actually filed was due to the 
default of the plaintiff? І think it cannot. Itis true that on the 
March 2oth, 1937 the copying department notified that further 
folios and stamps would be required. This fact was not notified 
directly to the plaintiff or his lawyer but it was notified in the 
manner provided by rule 626 and rule 636 of the High Court 
Rules and Circular Orders, that is to say an entry was made 


in the prescribed register which was kept in the Court offices 


(1) (1928) L. В. 55 I. А. 161; I. L. R 6 Rang. 302 ; 47 C.L. J. 510. 
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at a place convenient for public inspection. It is Tite that 
this is the only mode of publication prescribed by the rules 
of this Court. But there is a peculiar circumstance in this 
case which cannot be ignored. When the plaintiff was told 
on March 18th, 1937 what stamps and folios were required he 
was also told that the copies would be ready on March 25th, 1937. 
As he was expressly told that the copies would be ready on 
March 25th, 1937 there was no further duty on him or his lawyer 
to go to the Court on intervening days to ascertain from the register 
whether further stamps or folios were necessary. Їп circumstances 
like these an entry in the register on an intervening date to the 
effect that more folios and stamps were required would not amount 
to a notice to the plaintiff. The Court by its previous intimation 
to the plaintiff that the copies would be ready for delivery on 


- March 25th, 1937 relieved the plaintiff of the duty of making any 


further enquiry before March 25th. I hold therefore that whole 
period from the March 18th, 1937 to March 31st, 1937 was requi- 
site for obtaining copies and that the appeal before the learned 
Judge was not barred by limitation. 

The next point argued was that the lerrned Judge in the Court 
of appeal ‘below was wrong in admitting evidence at the appellate 
stage and that if this evidence be excluded there was nothing before 
the Judge which would justify him in reversing the findings of the 


learned Munsif that there was no consideration for the mortgage 


and that that transaction was gone through for the purpose of defeat- 
ing creditors. There is substance in this argument. The considera- 
tion for the mortgage according to the plaintiff is Rs. доо. This 
sum: is made up of two sums, Rs. 200 was advanced in cash on 
the date of the mortgage. The balance consisted of antecedent 
debts Rs. бо had been advanced to the defendant No. r about то 
years prior to the mortgage; this sum together with interest due 
thereon and a further loan of Rs. 12 amounted to Rs. 200. 


ÜThe learned Munsiff disbelieved the plaintiffs case both as 
regards the advance on the date of the. mortgage and also as regards 
the antecedent debts. In the appellate Court the plaintiffs pleader 
produced a bond to prove the advance of Rs. 6o and prayed that 
it should be admitted in evidence. The Court allowed the prayer 
and the bond was proved by two witnesses who also proved endorse- 
ments of payments of interest thereon. The learned Judge accept- 
ing this evidence has held that t he plaintiff has been able to prove 
that on the date of the mortgage the defendant owed the plaintiff 
Rs. гоо оп the antecedent transactions. 


Vor. 74. НЇбн боййї. 
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He gave the plaintiff a mortgage decree for the sum of Rs. 200 
only upholding in effect, though not in so many words, the Munsif's 
finding that the plaintiff had not been able to prove the advance 
of Rs. 200 on the date of the mortgage. The centention of the 
appellant is that this additional evidence’ should not have been 
admitted. І agree with this view. The appellate Court has the 
power to take additional evidence under Order 41, rule 27(1) (a) 
and (b) of the Code of Civil Procedure. Rule 27(1) (a) refers to 
а case where the Court from whose decree the appeal is preferred 
has refused to admit evidence which it ought to bave admitted. 
This portion of rule 27 has no application to the present case. 
There remains rule 27(1) (b) The rule says that the appellate 
Court may allow evidence to be given if it requires such evidence 
to enable it to pronounce judgment or for any other substantial 
cause. 


From the wording of the rule it is quite clear that it comes 
into operation only when the Court requires fresh evidence. The 
requirement must be of the Court and not of the party to the 
litigation. . : 

When the Court is of opinion that without fresh evidence it 
cannot pronounce judgment or that without fresh evidence it finds 
it difficult to perform its functions then and then only will the 
Court admit fresh evidence under Order 41, rule 27(1) (b) The 
rule is not intended to assist a party who through negligence or 
over-confidence fails to produce sufficient evidence to prove his 
case in the Court below. Ifthe Court upon the evidence on the 
record is able to pronounce judgment or perform its functions it 


has no jurisdiction to admit further evidence. This rule has been: 


the subject of interpretation in several decisions of the Privy 
Council the latest of which is Parsotim v. Lal Mohar (т). The 
earlier decisions of Kessowjt v. Great Indian Peninsular Railway 
Co. (2) and Znudrajit v. Amar Singh (3) were discussed and explained 
in this judgment. 

This is what their- Lordships say : 

“The provisions of Section тоў Sub-section 1(d) of the Civil 
Procedure Code as elucidated by Order XLI, rule 27 are clearly 
not intended to allow a litigant who has been unsuccessful in the 
lower Court to patch up the weak parts of his case and fill up 
omissions in the Court of Appeal . . . . . . . . . Under 

(1) (1931) L. R. 581. А. 254; 54 C.L. J. 1. 
(2 (1907) L. R. 34 L A. 115; L L. R. 31 Bom. 581 16 C. L, J. s. 
-(3) (1923) L. R. 50 I. A, 183; I, L. R. 2 Pat. 676; 39 C. L, J. 318. 
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rule 27(1) (b) it is only where the appellate Court ‘requires’ it (i.e. 
finds it needful) that additional evidence can be admitted. It 
may be required to enable the Court to pronounce judgment, 
or for any other substantial cause, but in either case it must be 
be the Court that requires it........ ...... The legitimate occasion 
for the exercise of this discretion is not whenever béfore the 
appeal is heard a party applies to adduce fresh evidence, but ‘when 
on examining the-evidence as it stands, some inherent lacuna or 
defeat becomes apparent’. ” 

Now in the present сазе the defendant No. 3 atthe very outset 
challenged the validity of the mortgage, stating that no consideration 
had been paid. The parties went to trial on the issue regarding 
consideration. It was the plaintiffs duty to place all the available 
evidence he had before the Court to prove consideration. The 
plaintiff did not produce any bond to prove that there wasa valid 
and existing antecedent debt. He contented himself with producing 
other evidence which the Court below has disbelieved. In these 
circumstances it cannot be said that the appellate Court ‘required’ 
this additional evidence for the proper disposal of the appeal. The 
evidence as it stood was quite sufficient to enable the Court to 
‘come to a decision оп the question regarding consideration. I hold, 
therefore, that the lower appellate Court erred іп law in admitting 
the bond in evidence. The bond must be excluded. The question 
then arises whether upon the evidence adduced in the trial Court 
it can be said that the plaintiff has succeeded in proving that there 
was an antecedent debt. The learned Munsiff after reviewing the 
evidence has come to the conclusion that the story of an antecedent 
debt is false. Atthe time of the alleged antecedent advance the 
plaintiff himself was heavily indebted ; a few months. before the 
alleged advance he borrowed Rs. 500 on a usufructuary mortgage of 
his lands and before that he had borrowed another Rs. тоо. ' The 


‘loan of Rs. боо has not yet been repaid. The plaintiff is not a 


money-lender and he says that apart from the loans in respect of 
the mortgage in suit he has not lent money.: Upon this evidence 
I consider that the learned Munsif was right in his view ‘that the 


‘plaintiff had failed to prove the alleged antecedent advance made by 


him and that the learned Subordinate Judge was wrong in reversing 
this finding. As regards the alleged advance at the timeof the 
mortgage the learned Subordinate Judge has accepted the finding of 
the trial Court that no such advance was made and I have no hesi- 
tation in concurring in this view. In the result I must hold that no 
consideration was paid for the mortgage by the defendant No. т. 


Vor. 14] HIGH COURT. 
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It has been established beyond challenge that the defendant 
No. 1 was heavily in debt at the time of the mortgage. The infer- 
ence is therefore irresistible that the mortgage was effected to defeat 
and delay creditors. It falls within the mischief of section 53 of the 
Transfer of Property Act and must be held- to be voidable at the 
instance of the defendant No. 3 who is a creditor and who was so at 
the time of the mortgage. : 

On behalf of the appellant ‘it was further argued that even if one 
accepted all the findings of the Court of appeal below the suit 
should be dismissed. It was pointed out that the learned Subor- 
dinate Judge accepted the position that part of the alleged con- 
sideration was fictitious and that the mortgagor and mortgagee 
‘entered the fictitious consideration in the mortgage bond in order 
to shield the mortgagor's property from his creditors. It is argued 
thatin these circumstances the Court should have held that the 
entire transaction was voidable and that it erred in law in giving 
the plaintiff a decree to the extent of the consideration proved to 
have been paid. There isa certain amount of conflict of judicial 
decision on this point in the different High Courts. In the case of 
Chidambaram Chettiar v. Sami Atyar (1) the view was expressed 
that when a transaction is entered into to defeat and delay creditors 
the whole transaction becomes voidable even though part of. the 
consideration was actually paid. This case related to an assign ent 
of movable property and as such it did not fall directly within the 
purview of section 53 of the Transfer of Property Act; but the 
general principle was laid down that when a transaction was entered 
into to defeat and delay creditors thé entire transaction would be 
voidable even though part of the alleged-consideration was paid. In 
the case of J. China Pitchiah v. T. Pedakotiah (2) а contrary view 
was taken it being held “ that the fact that the mortgage was for an 
amount larger than was really paid was no reason for not upholding 
it to the extent that it was supported by a debt existing at the date 
of the mortgage "and that the -mortgagee was entitled to a decree 
for the amount actually paid by him." This view was dissented 
from by: the ‘same High Court in the case of Visvananda Reddi v. 
Raja Venkata Reddi (3) where it was held that when a transfer by 
way of mortgage was in fraud of creditors the transferee cannot 
às of right demand a mortgage decree for the amount .actually paid 
by him. In the-case of Bhihabhai v. Panachand (4) it was held by 


(1) (1906) I. L. R. 30 Mad. 6. (а) 1911) I. L. R. 36 Mad, 29. 
(3 A. L R. [1927] Mad. 278. ` 
(4) (1919) L L. R. 43 Bom. 707. 
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the Bombay High Court that when the mortgagor and " mortgagee 
had the intention of defeating and delaying creditors and part of 
the consideration was fictitious the entire mortgage was voidable 
and it could not be éüforced partially in respect of the considera- 
tion which was actually paid. The same view was taken by the 
Lahore High Court in the case of Waryam Singh v. Thakur Das 
(1). So far as this Court is concerned in the case of Rajani Kumar 
Das v. Gaur Kishore Shaha (2) a mortgagee was given a decree 
to the extent of the consideration which was actually paid although 
part of the consideration mentioned in the mortgage deed was ficti- 
tious. It was pointed out in that case that the two portions of 
the alleged’ consideration were distinct and separate and that the 
mortgage was not fraudulent in so fay as it related to the consi- 
deration which was actually paid. Their Lordships held that “ so 
far as the debts were real the mortgage may be regarded as a good 
transaction ; so far as they were fictilious, that is so far as valuable 
consideration failed to pass, the mortgage must be held to be 
inoperative.” If nothing more had been said then I would be 
bound tc uphold the view taken by the learned Subordinate Judge 
that the plaintiff could be given a partial decree ; but before coming 
to their conclusion their Lordships stated this: “It might also 
be that the plaintiffs had a Jona fide intention of advancing the 
additional sum for enabling the mortgagors to carry on their busi- 
ness, that they put off payment until the money was needed or 
until registration of the deed but that as the Das defendants 
either commenced their suit, or were about to do so for a larger 
sum than Rs, 3647, the plaintiffs withheld payment of the addi- 
tional sum. They might not have had any such intention as would 
invalidate -the instrument under Section 53 of the Transfer of 
Property Act. Their moral turpitude in making a false case after- 
wards in the present proceedings would not be sufficient to deprive 
them of their legal rights though a false case might reflect. discredit 
on the original transaction." From these observations it seéms 
that the learned Judges were not satisfied that the mortgage was 
for the purpose of defeating or delaying creditors. It cannot 
therefore be said that it was laid down definitely in this case that 
where there was such an intention shared by both the mortgagor 
and mortgagee and where part of the consideration was fictitious 
and part real, the mortgage could be enforced partially to realise 
that portion of the consideration which was real In this connec- 
(1) (1934) L L. R. 16 Lah. 680. Í 
(2) (1908) I. L. R. 35 Cale. 1051; 7 C. L. J. 586. 
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tion І would also refer to the case of Krishna Kumar Nandy ү. 
Joy Krishna Nandy (1) where after referring to the cases of Rajani 
Kumar v. Gaur Kishore (з) and J. China v. T. Pedakotiah (3) it 
was observed that a mortgage can. be enforced for so much of 
the consideration as is proved to have heen paid by the mortgagee 
to the mortgagor. The facts of that case were however quite 
different and the present question did not at all arise there for 
determination. К 

This being the state of the authorities, even if it had been estab- 
lished that there was an antecedent debt and that it formed part 
of the consideration of the mortgage I would still hold that the 
defendant No. 3 could avoid the mortgage ‘in toto’ inasmuch as 
the transaction was one which was entered into, to defeat the credi- 
tors of the mortgagor of whom the defendant No. 3 was one and 
inasmuch as a portion of the consideration was fictitious. 

It would be best to turn to the words of the statute. Section 53 
of the Transfer of Property Act says that every transfer of immove- 
able property made with intent to defeat or delay creditors of the 
transferor shall be voidable at the option of any creditor so defeated 
and delayed. It adds that nothing in the section shall impair the 
rights of a transferee in good faith and for consideration. 

Now what is the transfer in this case? There was only one 
transfer and it was the mortgage in favour of the defendant No. 1. 
The consideration for the transfer may be split up into parts but 
the transfer remains one and indivisible. It cannot be said that 
any particular portion of the property mortgaged was mortgagd for 
any particular part of the consideration. The entire property was 
mortgaged in one lot. What has therefore to be seen is whether 
this transfer was made with intent to defeat or delay creditors. 
It has been found that this was the intention of the mortgagor 
when he mortgaged the property, It may be that the mortgagor 
also wanted to borrow money but this motive for the transfer would 
not take it out of the mischief of the section. The section says 
that if the transfer is made with intent to defeat and delay creditors 
the transfer is voidable. The existence of this specific fraudulent 
intention taints the transfer with the vice of voidability by the 
creditors so defeated or delayed. It does not, in my opinion, 
matter whether part of the consideration is good nor does it matter 
whether part of the motive is good. If it can be said that the 

a) (1915) 21 С. W. N. 401. 
(2) (1908) I. L. К. 35 Cale. 1051 ; 7 C. L. J. 586. 
(3 (1911) L L. В, 36 Mad, 29. 
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transfer was made with the intention, of defeating and delaying 
creditors then the conditions of the first part of Section 53 are 
established and the transfer becomes voidable by any of the credi- 
tors so defeated or delayed. I realise that a preference of one 
creditor would not constitute an intention to defeat and delay 
creditors. That is now well established. See the case of Musahar 
Sahu v. Hakim Lal (т) but a mortgage where part of the consi- 
deration stated is proved to be fictitious and where this fictitious 
part of the consideration is put in the bond in order to protect -the 
mortgagor's property from his other creditors is not a mere prefer- 
ence of one creditor over another. It is a transfer made to defeat 
and delay creditors and by virtue of the provisions of Section 53 
of the Transfer of Property Act it becomes voidable unless the 
mortgagee can prove consideration and good faith. Mere proof of 
consideration is not enough. The section postulates two things :— ' 
consideration and good faith and there cannot be any good faith 
when the mortgagee knows that part ofthe consideration is ficti- 
tious and when he assists the mortgagor in his device to defeat 
and delay his creditors. In these circumstances even if the plain- 
tiff had succeeded in establishing the antecedent debts I would 
still have held that the entire mortgage was vitiated by reason of 
the intention. of defeating and delaying the creditors of the mert- 
gagor and that it was voidable in toto. 

In the circumstances the decision of the learned Subordinate 
judge must be set aside and the decision of the learned Munsif 
must be restored. The appeal is allowed. The appellant will 
get his cost throughout. ` 


Ss ; A. T. M. | А Apteal allowed. 


(1) (1915) L. R. 431. A. 104; I. L. R. 43 Calc. 521 ; 23 C. L. J. 406. 


Vor. 74.] HIGH COURT 
е 


Before Mr. Justice №. С. Mitter aad Mr. Justice 
N. А. Khundkar. 


MANMATHA NATH MUKHERJEE 
7. 


ANANGA KUMAR MUKHERJEE AND OTHERS.* 


Revenue sale—Bengal Land Revenue Sales Act (XI of 1859), sections 3, 10—Last 
date of payment—Notification by Board of Revenue, if applies to separate 
accounts—Separate account, opening of, effect of—Closing af separate account 
at the time of sale of entire estate, legality of—Blending of separate 
accounts. | 


The notification by the Board of Revenue in pursuance of section 3 of the 
Bengal Revenue Sale Law, 1859 fixing the latest date for payment does not apply 
to separate accounts opened under section 13 of the said Act, but to entire 
estates, 


The only effect of opening of separate account is to confer the privilege 
defined in section 3 of the Reyenue Sale Law on the recorded proprietors of the 
separate account, " ў 


Hence in this case though the annual revenue of the whole Touzi was more 
than Rs. 100 and the annual revenue of each separate account is less than 
Rs. 100, arrears due from the separate account fell due according to Kists 
in Dowl Kabuliats, which were according to the Bengali year. 


It is legitimate for the proprietors to change the Doul Kistibandi in agree- 
ment with the Crown, the last of such agreements only is material. 


When section 10 of the Bengal Revenue Sales Act speaks of separation of 
liability, it doss not directly contemplate the separation of liability to pay 
according to the Doul Kistibandi, but the separation of liability for sale in default 
of payment according to the Kists notified in section 3 of the said Act. 


The last sentence of section 10 of. the Bengal Revenue Sale Law, 1859 which 
lays aown that the separate liability of. the proprietor of the separate account 


commences from the date on which the Collector records his sanction to the 


opening of that account is to b» read with section 13. 

The liability for sale of one separate account is separate from the liability for 
sale of other separate accounts or of the residuary that is left after the opening 
of the separate accounts. 

So in case the residuary is in default on the Kist date as fixed according to 
section 3 after the opening of a separate account carved out from the residuary, 
that separate account cannot be put up to sale in the first instance in that 
event. 


The closing of separate account on the date fixed for sale of entire estate and 
* Appeals from Original Decrees Nos. 170 of 1937 and 18 of 1938, -against the 


decrees of 8. C. Sen, Esq., Subordinate Judge, 3rd Court, Alipore, District 
24-Parganas, dated the 25th February, 1937. 
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the blending of two accounts of arrears—one for the period anterior and other 
subsequent to the abortive sale of the residuary estate were legal. 


Sheik Haji Mutsaddi Mian v. Mohamed Idris (1) and Syed Abdul Jabbar v. 
Jitendra Kumar Pal Chowdhury (2) followed. 

A revenue paying estate belonged to three sets of proprietors of whom two 
sets Opened two separate accounts on different dates so that the estate ultimately 
came to be comprised of two separate atcounts and one residuary account, As 
the proprietors of the residuary share did not pay the amount due from the 
residuary share for the September Kist, it was advertised for sale by the Collector 
and on the date fixed for sale the amount of bid not having reached the amount 
for which it was advertised, the sale was stopped and a declaration under 
section 14 of the Bengal Revenue Sales Act was made and that not having been 
complied with the separate accounts were closed and the whole estate was 
advertised for sale. 


As the proprietors of the residuary did not pay the revenue for the January 


' Kist the advertised demand for which the entire Touzi was put up for sale 


included the amount of January Kist. The amount of arrears of the entire estate 
was not disputed : 


Held, that the procedure followed by the Collector under section 14 of the 
Bengal Revenue Sale Law was perfectly legal and the sale was good. 

Appeal by the Plaintiff. | 

Suits to set aside revenue sales. 

The material facts will appear from the judgment. 


Messrs. Amarendra Nath Bose, Gopendra Nath Das, Hemanta 
Kumar Bose, Nani Uhusan Mukherjee (in No. 170) and Chandra 
Sekhar Sen (in No. 18) for the Appellant. | 

Messrs. Atul Chandra Gupta and atis Chandra Guha for the 


Respondent. 
C. А, V, 


The judgment of the Court was delivered by 

Mitter, J.:—The subject matter of these two appeals is а 
permanently settled estate, Touzi No. 2562 on the register of the: 
Collector of Twenty Four Perganahs bearing an annual revenue 
of Rs. 3:8 odd. It was formerly registered in the Nuddea 
Collectorate and bore the number 530. The whole estate was, 
let out in Patni at an annual rent of Rs. 1250. At the material 
time Surendra Nath and Narendra Nath Basu (appellants in First 
Appeal No. 18 of 1938) were the Patnidars. 

The said estate belonged to three sets of proprietors, namely 
(т) to the Ghoses, Surendra and Narendra Nath Ghosh (2) to 
Manmatha Nath Mukherjee (appellant in First Appeal No. 170 


(1) (1915) 19 C. W. N. 764. 
(2) (1939) 70 C. L. J. 451 ; 44 C. W. М. 122. 
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of 1937) and (3) to a group of Mohamedans, Masuda Khatun Bibi 
and others. On the 17th November, 1925 the Ghoses, opened 
а separate account numbered r under the provisions of section 
то of Act XI of 1859. The revenue allotted to that account 
was Rs. то odd. From the 18th November, 1925, to the rst 
August, 1934, Manmatha's predecessors Manmatha and the 
Mohamedan group continued to be recorded in the residuary 
to be called hereaíter "the bigger residuary", with liability to pay 
Rs. 252 odd as the annual revenue. On the 2nd August, :934, 
& separate account No. 2, was opened in favour of Manmatha 
with a revenue of Rs. 184 odd with effect from the following 
September Kist as notified under section з of Act XI of 
1859. The position on the 2nd August, 1934, was accordingly as 
follows : 


Separate Account No. 1; Recorded proprietors—-Ghoses ; 
Revenue Rs. тоё odd per year. 
Separate. account No. 2; Recorded proprietor—Manmatha; 
Revenue Rs. 184 odd per year. 


Residuary | ; Recorded proprietors— Masud 
(to be hereafter called the Khatun Bibi & cthers ; Revenue 
“smaller resid uary") Rs. 68 odd per year. 


The apportioned revenue of the separate accounts and the 
residuary, as was the revenue of the entire estate before the open- 
ing of the separate accounts was distributed and made payable 
in four Kists notified by the Board of Revenue under section 3 
of Act XI of 1859. These Kists will be designated as the June, 
September, January and March Kists, to distinguish them from 
the Kists according to the engagement, i. е., the dow/ habuiiats, 
which were according to the Bangalee year. The Kists of the 
dow! kabuliats will be designated as the Bysack Kist, Jait Kist 
etc. ‘The last date for payment of the June, September, January 
and Marcb Kists were respectively the 28th June, 28th September, 
rath January and 28th March. As the amounts of revenue pay- 
able for the September Kist 1934 and January Kist 1935 are only 
material in these appeals we give the details thereof. 

Separate Account №. Т. 


September Kist. Rs. 34-5-2 
January Kist А Rs. 39-5-9 
Separate Account No. 2 

‚ September Kist Rs. 59-13-0 
January Kist Rs, 68-9 о 


Smaller Residuray 
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September Kist | ° Rs. 22-3-9 
January Kist Rs. 25+6-2 
Before the opening of Separate Account No.2 the revenue 
payable for the residuary, what we have called the bigger residuary 
was as follows. It was the total of the 1evenue payable for Separate 
Account No. 2 and the smaller residuary, for Separate Account 
No. 2 was opened from the Bigger Residuary. 
Revenue payable for the Bigger Residuary. 
September Kist Rs. 82-0-9 
January Kist Rs. 93-15-2 
The proprietors of the smaller residuary (the Mahomedan 
group) did not pay Rs. 22-3-9 on or before the 28th September, 
1934. The said residuary was accordingly advertised for sale by 
the Collector under section 13 of Act XI of 1859. On the fixed 
sale date, gth January, 1935, the highest bid for the same did 
not reach the amount for which it was advertised. The Collector 
stopped the sale, made the declaration under section r4 that if 
the other recorded proprietors of Estate No. 2562 did not pay 
up the arrears within ten days the entire Touzi would be sold at 
а future date. As none of the other recorded proprietors paid 
up the arrears due for the residuary, the separate accounts were 
closed—that is all the accounts were merged into one account 
and the whole estate was advertised for sale. As the proprietors 
of the smaller residuary had not paid the revenue for January Kist 
1935, the advertised demand for which the entire Touzi was put for 
sale on the 25th March, 1935, came up to Rs. 47-9-1:. It is not 
disputed before us that the sum represented the amount of arrears 
ofthe entire estate as due on the 22nd January, 1935. At the 
sale the respondent, Ananga Kumar Mukherjee purchased the 
entire Touzi at Rs. 2000. Appeals to the Commissioner of the 
Presidency Division by some of the recorded proprietors proved 
ínfructuous. The sale was confirmed and a sale certificate was 
issued to Ananga on the 24th September, 1935, (Ex. 5. 11-122). 
Within the period of limitation three suits were instituted challeng-. 
ing the sale. The first suit (No. 94 of 1935) was- instituted by 
the fatridars. First Appeal No. 18 of 1938 arises-in this suit. 
The Second suit (No. 16 of 1936) was instituted by the recorded 
proprietors of séparate account No. 1. There is no appeal in 
this suit. The third suit (No. 23 of 1936) was instituted by 
Manmatha, the recorded proprietor of Separate Account No. 2. 
First Appeal No. 170 of 1937 arises in this suit. In all the suits 
the sale was challenged on the ground (a) that the Collector 
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had по ‘jurisdiction to sell (b) that there were material irregulari- 


lies. In the first two suits it was further alleged that there was 
fraud and collusion between Manmatha and the Mohamedan 
proprietors by which the sale was brought about and that the 
auction purchaser, Ananga was the Jdexamdar of Manmatha, 
The three suits were tried together. The learned Subordinate 
Judge overruled all the contentions of the plaintiffs and dimissed 
the suits. In these two appeals all the findings of the learned Sub- 
ordinate Judge have not been challenged but the following points 
only have been argued. 


I. The attempted sale of the smaller residuary under section 


13 of Act XI of 1859 was premature, as the sum of Rs. 22-3-9 did 
not become payable on or before the 28th September. 1934. 


П. The Collector had no jurisdiction to advertise for sale “the - 


smaller residuary" and to put up the same to sale on the gth 
January, 1935. He eughtto have proceeded to sell in the first 
instance the "bigger residuary" before adopting the procedure laid 
down in section 14 of Act XI of 1859. 

IH. The closing of - separate accounts on the 22nd January, 
1935, was illegal. 

IV. The blending of the two accounts of arrears—-one for the 
period anterior and the other subsequent to the abortive sale of 
"the smaller residuary"— was illegal. 


V. There were misstatements in the sale proclamation issued 
for the sale of the entire estate and those misstatements had the 
effect of misleading intending bidders to the belief that the entire 
ѓоизі was not being advertised for sale. and 


VI. That the auction purchaser Ananga, was a denamdar of 
Manmatha and so that даілі was not affected by the sale. 

We do not see any. substance in the last two contentions. There 
is no, sufficient, evidence which would lead us to hold that Ananga 
is the Jemamdar of Manmatha... The case of dexami has been 
sought to be supported by the appellants in Appeal No. 18 of 
1938 on most flimsy materials. Bankim Chandra Chowdhury 
says that he saw.both Manmatha and Ananga on the date of the 
sale in. the Certificate Sherista of the Collectorate. No relation- 
ship ! has been proved, between the two. Apanga had the means to 
buy the property and he has proved that he bought it with his own 
money both by. oral evidence and by his account books. 

Two copies of the sale proclamation | have been produced. 
'They are Exhibits M & Q. In both the number of the touzi is 
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correctly given, and in both it is stated that the entire ¿suzi 
would be sold on the 25th March, 1935. In Exhibit M. however, 
the amount of arrears (Rs. 47-9-11) bas been placed in a wrong 
column, column No. 7, instead of column No. 8. But in Exhibit 
Q which was published in the Collectorate and in the Court of 
the District Judge, the said amount has been placed in the right 
column. We cannot hold that Exhibit M would have conveyed 
to any one the idea that only a separate account and not the 
entire ¿ouzi was being advertised for sale. Moreover, as the 
learned Subordinate Judge has rightly remarked, the proclamation 
Exhibit Q which was published at the Collectorate and in the 
Court of the District Judge was the more important one, the 
one to which intending bidders would ordinarily look to. We 
accordingly overrule the fifth and the sixth contentions urged by 
the appellants. 

The first contention has been placed before us in two branches. 
It is firstly urged that as the total annual revenue of “the smaller 
residuary ” was less than Rs. too the latest date for payment as 
notified by the Board of Revenue under section 3 were the 28th 
June, 12th January and 28th March. The general notification of 
the Board is that in respect of estates the annual revenue of which 
was less than Rs. тоо the .arrears are to be cleared up by three 
instead of four Kists. That notification does not in our judgment 
apply to separate accounts, but to entire estates the revenue of 
which is less than Rs. 100. The annual revenue of Touzi No. 2562 
was Rs. 358 odd. The only effect of opening of separate account 
was to confer the privilege defined in section 13, on the recorded 
proprietors of the separate account. Arrears due from the separate 
accounts which fell due according to the Dowl Kistibandi before the 
28th September, 1934 had therefore to be paid up on or before said 
date though the annual revenue of each separate account was less 
than Rs. тоо, whereas the annual revenue of the whole Touzi was 
more than Rs, roo. We therefore overrule the first branch of this 
contention. i | | 

The second branch of the contention is that the sum of 
Rs. 22-3-9, at least a good portion thereof did not become payable 
according to the Пол! Kistibandi before the 2?th September, 1934. 
The Dowl Kistibandi of the Permanent Settlement of 1793 has not 
been produced but engagements made thereafter by the proprietors 
have been produced. As it is perfectly legitimate for the proprietors 
to change the Dowl Kistibandi in agreement with the Crown, the 
last of such agreements only is material. That is Ex. Ur (II 49) 
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dated the T. 3th February, 1854. It shows that according to engage- 
ment revenue of the estate in question which was then Touzi 
No. 530 of the Nuddea Collectorate was payable in twelve monthly 
Kists according to the Bengalee calendar. The revenue for Kists 
Ashar, Sraban and Bhadra came up. to Rs. 117. The Ashar Kist 
would fall due according to section 2 of Act XI of 1859 on the rst 
Sraban which would roughly correspond to the 16th July and the 
Bhadra Kist on the rst Aswin which would roughly correspond to 
the 16th September. According to the notification issued under 
section 3 this sum of Rs. 117 had therefore to be paid by the 28th 
September. This agrees with the statement which the Collector of 
Nudd&isforwarded to the Collector of Twenty-four Pergunnahs when 
the estate was transferred from the rolls of Nuddea to that of the 
Twenty-four Pergunahs Collectorate (Ex. L3—11263). This sum of 
Rs. 117 was apportioned betweem:the separate accounts Nos. 1, 2 
and “the smaller residuary". The small difference of то annas and t 
pie being accounted for by the fact that on some lands of the Touzi 
being compulsorily acquired remission of revenue was granted. 
The sum of Rs. 22-3-9 for which “the smaller residuary'' was put 
up for sale on the gth January, 1935 was accordingly payable by 
the 28th September 1931, and as it was not paid by that date, the 
Collector was justified in puting up the same for sale on that date, 
and the second contention of the appellants be held to be not 
a sound опе, ; 

We. accordingly proceed to examine the second contention. 
That contention involves ihe construction of the last paragraph of 
section ro of Act XI of 859. The last sentence of that paragraph 
lays down that the separate liability of the proprietor of the separate 
account would commence from the date on which the Collector 
records his sanction to the opening of that separate account. In 
the case before us the Collector recorded his sanction to the opening 
of separate Account No.2 in favour of Manmatha on the 2nd 
August 1934 [Ex. G(3)--II 128]. That separate account was carved 
out of "the bigger residuary." On these facts Mr. Bose appearing 
for the appellant urges that the liability of Manmatha and the 
Mohamedan proprietors to pay the Kists according to the engage- 
ment remained joint up tothe rst August 1934 ; that is to say, 
“ the bigger residuary " remained liable for the Kist Ashar anda 
part of Kist Sraban and separate liability of Account No. 2 and of 
* the smaller residuary " was created for the rest of Kist Sraban and 
for the Kist Bhadra. Не accordingly argues that the ‘smaller 
residuary " could not inlaw be put for sale for non-payment of 


137 


Civi. 


1941. 
d 


Manmatha Nath 
Mukherjee 
у, 


Ananga Kumar 
Mukherjee. 





R. C. Mitter, 9. 


138 


Civit. 


— 


1941. 
d 


Manmatha Nath 
Mukherjee 
v. 
Ananga.Kumar 
Mukherjee. 


R. C. Mitter, 9. 


THE CALCUTTA LAW JOURNAL. [Vou 74. 


Rs. 22-3-9 on the 28th September 1934, because that was not the 
amount of the separate liability of the “smaller residuary”, the 
separate liability being less. If this argument of Mr. Bose is 
accepted it would mean that both the bigger and smaller residuary 
had to be advertised forsale, for on the view urged by Mr: Bose 
both would have been in default on the 28th September 1934. The 
basis of Mr. Bose’s argument is that the concluding sentericé of 
section 10 contemplates the liability ѓо pay according to the Dol 
engagement. We cannot accept his contehtion for two reasons; 
His argument overlooks the important provisions of section ro to 
the effect that after the opening of a separate account, all páyments 
made by the proprietor in whose favour the separate accoürit? was 
opened was to be credited to his separate account. After separate 
account No. 2 was Opened out of“ the bigger іёѕійчагу " thé 


“bigger residuary” had thus no existence for revenue administrá- 


tion. If it had no existence for revenue administration after 
the ist August 1934, after the default of the September 
Кїї of 1934, it, the bigger residuary, could not obviously 
be put up to sale. Our second reason is that when sec- 
tion ro speaks of separation of liability it does nct directly con- 
template the separátion of liability to pay according to the Dowl 
Kistibandi but the separation of liability for sale in default of pay- 
ment according to the Kists notified under section 3. ‘THe last 
sentence of section ro must in our opinion be read with section 13, 
for in our judgment section тз amplifies and explains the last 
sentence of section 10. The ability for sale of the separate account 
is separate from ¢he Jiadility for sale of other separate accounts or of 
the residuary that is left after the opening of the separate accounts. 
In case the residuary is in default on the Kist date as fixed according 
to section 3 after the opening of a separate account, that separate 
account cannot be put up to sale in the first instance in that event, 
because its liability for sale had already been separated from tlie 
liability of the residuary from the date when its opening was sanc- 
tioned. We accordingly overrule this contention of Mr. Bose also; 
The Collector was not only justified in advertising for sale ""the 
smaller residuary” for the non-payment of Rs. 22-3-9 pie on the last 
date of the September Kist of 1934, but that was the only course 
open to him under the law. As he correctly followed the prócedure 
of section 14, the sale of the entire estate was perfectly legal. We 
do not see any force in the third. and fourth contentions advanced 
by Mr. Bose. They are concluded by necessary implication by the 
judgment of this Court in Sheikh Haji Mutsaddi Mian v, Mohamed 
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Idris (i) which was approved in toto by the Judicial Committee of 
the Privy Council and by the decision in the case of Syed Abdul 
Jabbar у. Jitendra Kumar Pal Choudhur “у (2) Though the last 
mentioned case was under Assam Regulation I of 1886, there is no 
differetice i in principle as the relevant sections of the Assam Regu- 
lation are pari materia with sections ro, 13 and 14 of Act XI of 
1859. "We need not repeat the reasons which are stated in the last 
mentioned case in which one of us was a party. 


Thé result is that both the appeals are dismissed. The respon- 
dent No. т will get full costs from the appellant in Appeal No. 170 
of 1937. As the vale of Appeal No. r80f 1938 is only Rs. 2200 
and as it had been transferred to this Court from the Court of the 
District Judge, Twenty-four Pergunahs, respondent No.1 will get 
from the appellants the hearing fee only which we assess at five Gold 
Mohurs. 


P. К: 


(1) (1915) 19 С. W. N. 764. 
(2) 1939) 70 C. L. J. 451 ; 44 C. W. N. 122. 


Appeals dismissed. 


Before Mr. Justice В. K. Mukherjea. 
SRIKANTA MRIDHA AND OTHERS. 
v. 
PRAFULLA CHANDRA GHOSH AND OTHERS. 


Bengal Tenancy Act (VIII of 1885) Sec. 178 proviso, if controls the whole 
section or only sub-sec. (3)—Interest at contract rate higher than that 


provided in Sec, 67, if can be allowed—Stipulation in Kabuliyat by tenant, . 


V inoperative due to fresh lease to landlord by Governient—Reclamation 

lease; how ‘can be established. 

Under Section 178 Sub-section (1) ‘clause (i) the landlord is incapable of 
récovering intérest Оп the basis of any contract entered into either before or after 
the Bengal Tenancy Act beyond what is laid down in Section 67 of the Act. 

The opening words of the proviso to Section 178 indicate beyond doubt that 
it is a limitation upon the entire section and not üpón sub-section (3) only. 


* Appeal from Appellate Decree No. 266 of 1939, against the deeree of 
S. Sen, Esq., District Judge of District Khulna, dated the 13th of September, 
1938, in Rent Appeal No. 173 of 1938, modifying the decree of Prosad Chandra 
Banerjee, Esq.» Munsiff, 2nd Court, Satkhira, dated the gth of May, 1938. 
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If a lease be granted bona fide for reclamation of waste Idhds, the first 
proviso will apply and stipulation for payment of interest, even though it con- 
travened Section 67 of the Act will be valid and operative. ` 

Upendra Nath Das v. Surendra Nath Roy Sircar (1) followed. 

A fresh settlement would not abrogate the rights ОЁ the tenant if the land- 
lord got а lease irom the Government and was in a position to 1ulfil his obliga- 
tions to the tenant. 

Priyanath Das v. Ramtaran Chatterjee (2) followed. 


Where the lands are admittedly jungle lands and there was stipulation in the 
Kabuliat by which the lease was created that no rent was to be paid for the 
first year and then also it was payable at a progressive 1ate from year to year 
till the maximum was reached, but there was no provision in *the Kabuliat that 
the lessee would forfeit his rights if the reclamation was not made within a 
particular period : ` 


Held, that the-lease was beyond doubt a reclamation léase. 

Appeal on behalf of the tenants Defendants. 

Suit for recovery of arrears of rent on the basis of aj Kabuliyat, 
The material facts will appear from the judgment. 


Messrs. Sitaram Banerjee and Biswanath Naskar for the 
Appellant. 

Mr. Anilendra Nath Roy Chowdhury for the Respondents. 

| | C. A. V. 

The judgment of the Court was as follows +=- 

Mukherjea, J.:—This appeal is on behalf of the defendants 
aud it arises out of a suit commenced by the plaintiffs for recovery 
of arrears of rent in respect of a Darganti for the years 1341 to 
1343 B. S. together with cesses and interest on the basis ofa 
Kabuliat executed by the defendants' predecessors in the year 
129; В. S. The lands are situated within a temporary settled 
estate and were originally jungle ands. The plaintiffs based their 
claim upon a Kabuliat which was executed in 1294 and by which 
two persona" Chandra Mandal and Kamal Mandal took lease of the 
disputed lands which were stated to cover an area of two hundred 
bighas. The Kabuliat provided for progressive rents for succes- 
sive years and mentioned a maximum which could never be 


` increased, and it further provided that in case of default in the 


payment of any instalment of rent, the tenants would have to pay 
interest at the rate of 3734 per cent per annum. It appears that 
in the year 1932 there was a resettlement of revenue and rent under 
Part П, Chapter X of the Bengal Tenancy Act and the annual 


(1) (1935) 63 C. L. J. 283. 
(2) (1903) I. L. R. 30 Calc. 811 ; 7 C. W. N. 601 P. C. 


«* 
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rent payable by the defendants .was increased to Rs. 388. The 
whole controversy now centres round the point as'to whether 
the plaintiffs are entitled to recover interest on arrears of rent at 
the rate of 37 JZ per cent per annum. 

The trial Court decided this point against the plaintiffs and was 
of opinion that under Section 178, sub-section (1), clause (i) of 
the Bengal Tenancy Act, the landlord cannot get interest at a rate 
higher than that provided for in Section 67 of the Bengal Tenancy 
Act. The Lower Appellate Court, on the other hand, has come 
to the conclusion that the case comes under tbe first proviso to 
Section 178 and the plaintiffs are entitled to get interest at the 
contractrate. Itisthe propriety of this decision that has been 
assailed before me in this Second Appeal. 

It is not disputed that under Section 1:78, sub-section (т) 
clause (i) the landlord is incapable of recovering interest on the 
basis of any contract entered into either before or after the Bengal 
Tenancy Act beyond what is laid down in Section 67 of the Bengal 
Tenancy Act. Thé question is whether the plaintiffs can, in the 
present circumstances of the case, invoke the assistanee of the 
first proviso to Section 178, as has been held by the Lower Appel- 
late Court. Mr Sitaram Banerjee, who appears for the appellants, 
has argued in the first place that this proviso is really engrafted 
upon-and controls sub-section (3) of Section 178 and not sub- 
section (1) which makes unenforceable any contract between the 
landlord and tenant affecting the provisions of Section 67 of the 
Bengal Tenancy Act. It it argued also, though somewhat faintly, 
that the lease is not a reclamation lease and hence does not attract 
the operation of the proviso. I do not think that I can accept this 
contention as sound. These opening words of the proviso indicate 
beyond doubt that it is a limitation upon the entire section and 
not’ upon Sub section (3) only. The words are “ Nothing in ZZis 
section which affects etc.. to,” If, therefore, the lease was granted 
bona Yide for reclamation of waste lands, the first proviso will apply 
and any stipulation for payment of interest, even though it contra- 
véned Section 67 of the Bengal Tenancy Act, will be valid and 
operative— Vide Upendra Nath Das v. Surendra Nath . Roy 
Sirtar (т). On the question as to whether the lease was а recla- 
mation lease or not. the only thing that has been pointed out 
by Mr. Banerjee, is that there is no provision in the Kabuliat that 
the lessee will forfeit his rights if the reclamation was not made 
within a particular period. I do not think that stipulation is essen- 


(1) (1935) 63 C. L. J. 283. 
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Civit, „tial. The lands are admittedly jungle lands and the fact that no 
19и. rent was to be paid for the first year and then also it was payable 


Srikanta Mridha 2t а progressive rate from year to year till the maxinum was 
| у, reached show beyond doubt that it was a reclamation lease. I 
Prafulla Chandra ; жы 2 
Ghosh. agree, therefore, with the Lower Appellate Court in holding that 
Mukherjea, y. that the stipulation regarding the payment of interest at the rate 
—- of 37% per cent per annum is not hit by Section 178, sub-sec- 
tion (1), clause (i) of the Bengal Tenancy Act. 

It is next contended by Mr. Banerjee that the stipulation in the 
Kabuliat ceases to be operative as soon as the plaintiffs themselves 
got a fresh lease frem the Government in the year тузт and a fresh 
settlement of rent was made under Part II of Chapter X of the 
Bengal Tenancy Act. In my opinion this contention also cannot 
prevail. As was laid down by the Judicial Committee in the case 
of Pria Nath Das v. Ramtaran Chatterjee (1), a fresh settlement 
would not abrogate the rights of the tenant if the landlord got a 
lease from the Government and was in a position to fulfil his 
obligations to the tenant. If the Kabuliat in this case had been 
created prior to the Bengal Tenancy Act, the defendants could 
have argued on the authority of the case of Prafulla Nath Tagore 
v. T. C. Tweedie, Receiver (2) that the rent could not be enhanced . 
by the settlement authorities in the resettlement proceedings. But 
as the lease here was after the passing of the Bengal Tenancy 
Act, the provisions of Section 191 of the Bengal Tenancy Act is 
applicable and the Settlement authorities have jurisdiction to 
enhance the rent ; the other covenants in the lease however remain 
intact and binding, between the parties. 

The last point taken by Mr. Banerj.e is, that his clients ,being 
the purchasers of the tenancy at a rent sale, are not bound by this 
unusual covenant {о pay interest at an exorbitant rate, .this being 
not an ordinary incident of a tenancy governed Фу the Bengal 
Tenancy Act and the landlords. when they .put up this .property 
to sale, did not disclose anything about this unusual stiputation in 
the sale proclamation. In support.of this contention -reliance -has 
been ,placed upon the decision of Annadamoyi Debi v. Saudamini 
Debya (3). The learned Judges who decided that case following 
an earlier decision in case of Кай Wath Sen v. Trailokhya Nath 
oy (4), held.that a stipulation for the payment of interest at an 


(1) (1903) L L. R. 30 Calc. 811 ; 7 C. W. N. бо: (P. С.). 
(2) (1921) 35 C. L. J. 14. 

(3) (1922) 37 C. L. J. 233; 27 C. W. М. 502. 

(4) (1899) L L. R. 26 Calc. 315. 
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unusual Or exorbitant rate cannot be an ofdinary incident of a 
tenancy which would attach to it éven after a sale for arrears of 
rent. In both these cases the tenancy in dispute was a raiyati 
holding and the reason for making a distinction between а private 
purchase and a purchase at a rent sale Was thus stated by Mr. 
Justice Chatterjea in the former case :— ` 

“ Tn the case of a private transfer, the transferee can and should 
call for the titledeed of the vendor; and if there is a lease 
providing for interest at a high rate, the purchaser becomes aware 
of such a contract before his purchase. He therefore purchases 
with full knowledge of the terms of the lease and he cannot in these 
circumstances complain that the rate of interest is an exorbitant 
one. In the case of a rent sale on the other hand, the purchaser 
ordinarily cannot have any knowledge of the terms of the contract 
between the landlord' and the tenant unless the landlord chooses 
to specify in the sale proclamation any incident of the tenancy or 
refer to the contract under which the tenancy is held." 

The propriety of this decision was doubted by Suhrawardy and 
Garlick, JJ. in a later decision, (vide, order and reference in the 
case of Tarini Charan Bhattacharya v. Kedar Nath Haldar (1) | and 
the learned Judges referred to an earlier Full Bench decision in the 
case of Lal Gopal Dutt Chowdhry v. Manmatha Lal Dutt Chowdhry 
(2), where a contrary view was taken. It was further observed 
that no distinction could be made between a holding and a tenure 
and it was against established principles to give the purchaser at 
a rent sale a better title than the judgment-debtor whose property 
is sold, or a different tenure. ‘ There was, however, no pronounce- 
ment on this point by the Full Bench and the divergence in judicial 
opinion still remains . 

So far as the present case is concerned, I think that the deci- 
sions are of no assistance to the defendants. In the first place it 
was nowhere alleged in the written statement that the defendants 
were the purchasers at a rent sale with no notice of this covenant. 
After the case was closed on both sides, they made an application 
to the learned Munsif praying for time to enable them to file the 
sale certificate and other documents and this application the trial 
Court rejected. I have no materials therefore to hold that the 
defendants were purchasers at a rent sale and that the plaintiffs 
had themselves put up the property to sale without mentioning 
anything about the Kabuliat or the stipulation relating to interest. 

(1) (1922) 37 C. L. J. 333 (336) ; 27 С. W. N. 502. 


(2) (1028) 48 C. L. J. 327 ; 33 C. W. N. 126. 
(3) (1904) I. L. К. 32 Calc. 258 ; 9 C. W. N. 175. 
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In the next place I think that the stipulation itself can'hardly be 
said to be an unusual stipulation, having regard to the fact that 
the lease was a reclamation lease. In an ordinary agricultural 
tenancy which is not governed by any lease, the purchaser could 
very well assums that the interest payable at the rate provided 
for in Section 67 of the Bengal Tenancy Act unless there was 
something to the contrary specifed in the sale proclamation. 
Here it was a case of а tenure covering an area more than two 
hundred bighas of land and the lease was in writing and registered. 
A reclamation lease has been placed in the Bengal Tenancy Act 
itself on a somewhat different footing than ordinary tenancies and 
that I think furnishes an explanation for the proviso tiat is 
engrafted upon Section 178 of the Bengal Tenancy Act. I do 
not think myself that a stipulation to pay a high rate of interest ` 
by itself can be regarded as an unusual covenant in a reclamation 
lease of this character. But whatever that may be and I am not 
going to express any final opinion on this point, I am unable io 
give the defendants a fresh opportunity of proving a case for 
which there was no foundation made either in the pleadings or in 
the evidence ` 


The result is that this appeal is dismissed, but having regard 
to the facts and circumstances of the case I make no order as to 
costs in this appeal. 


5. C. Appeal dismissed. 


~t 


Vot. 74.] i І - HIGH COURT. 
Before Mr. Justice Syed Nasim Ali and Mr. Justice R. B. Pal. 


JOGENDRA KRISHNA BANERJEE AND OTHERS 
Us 
Sm. SUBASINI DASSI AND OTHERS 
AND 
SARAT CHANDRA MÍTRA AND OTHERS 
v. 
5м. SUBASINI DASSI AND OTHERS. 


Tenancy of homestead lands before Transfer of Property Act (IV of 1882)—Ad- 
verse possession of tenant for more than 12 years—Inference of permanence— 
Indian Evidence Act (I of 1872), secs. 13(a), 32(7)—Relevancy—Bengal Te- 
папсу Act (VIII of 1885), sec. 102(h), entry in record of vighis—Statutory 
presumption, sec. 103B(5). E 


Per Nasim Ali, J. : The use of words Marfatdars and Gujaratdars іп the rent 
receipts does not prove that those persons Were not recognised as tenants. Each 
case is to be determined on its own circumstances and the Court should deter- 
mine in each case on consideration of all the facts not merely by giving undue 
weight ‘to words used whether a legal inference is or is. not to be drawn that there 
hasbeen a recognition establishing the relationship of landlord and tenant be- 
tween one who has paid and another who has received rent for a* number of 
years. 

Probhabati Dasi v. Taibutunnessa Chaudhurani (1) followed, 


Per Curiwn : Non-permanent tenancies created before the passing of the 
Transfer of Property Act were not transferable. 


Per Pal J. :—Where the question is as tothe existence of the plaintiff's 
permanent tenancy, statements as to the permanent nature of the tenancy 
contained in the several documents relating to several transfers are themselves 
relevant facts under section 13/a) of the Evidence Act and will be available 
under section 32 (7) of the said Act for the purpose of proving permanent tenancy 
right. The teriancy in question having been in existence from long before the 
Transfer of Property Act, it would be transferable only if it were a permanent 
tenancy. 

S'nanendra: Nath Dutt v. Nesa Dassi (2) referred to. 

© Bansi Singh v. Mir Amir Ali (3) ; Narendra Nath Mondal у. Sannyasi Charan 
Das (4) ; Brojendra Kishore Roy Chaudhuri у. Mohim Chandra Bhattacherji (5) ; 
Kanta Mohan Mallik v. Basudev Ghora (6) distinguished. 


*Appeals from Original Decrees Nos, 17 and 50 of 1938 preferred on the 3rd 
and 28th day of January, 1938 respectively, against the decrees of Babu Те} 
Chandra Mnkherjee, Subordinate Judge of Zillah 24-Perganas, 4th Court at 
Alipore, dated the 11th September, 1937 in Title Suit No. 83 of 1937. 

(т) (1913) 17 C. W. М. 1088. (2) (1923) 39 C. L. J. 526. 

‚ (3) (1907) 11 C. W. N. 703. (4) (1926) 31 C. W. N. 32. 

(3) (1929) 54C. L. J. 333. 16) (1934) 39 C. W. N. 311. 
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The statement made by a co-sharer landlord admitting the permanency of 
tenancy is admission available to the tenant under section 18(1) of the Indian 
Evidence Act though its evidentiary value is very little. 


If in the case of a tenancy of unknown origin it be found that there have 
been several successive transfers of the same and the transactions have always 
been accepted as tenants without anything more, the inference is that by such 
transactions the tenant kept himself within his rights and that the circums- 
tances indicated the permanent character of the tenancy. ^ 


Per Nasim Ali, J. : Where there is nothing to indicate that the tenancy was 
created for agricultural purposes and the origin of the tenancy is unknown and 
the rent though twice changed but remained unchanged for 52 years, the 
successive transfers of this tenancy on the assertion that the tenancy is transfer- 
able and the recognition of these transfers by the landlord is explicable оп the 
hypothesis that the tenancy is permanent. 


Per Pat J.: The strength of inference from any similar state of facts vary 
in each case and the facts to be taken into consideration in such a case need not 
be one which yields an inference amounting by itself to the proof of the 
probandum, It need merely be something which has a possibility worth 
considering. ; 

Peculiar dangers are attendant upon the application of the method of 
inferences to be adopted necessarily in cases like the present. There may be 
loopholes for error and opportunities for false inferezces, There always are the 
dangers of overlooking the plurality of causes, of the possibility of unknown 
antecedents or of neglecting to exclude alternative possibilities. Each separate 
evidentiary fact may operate persuasively on the mind towards or against the 
factum probandum. But proof is the ultimate persuasive operation of the total 
mass of such evidentiary facts as to the probandum. 


The facts in the present case lead to one conclusion and that conclusion is — 
that the tenancy in question is a permanent one having transferability as one of 
its incidents. 

Per Ситат: Even if the tenancy in its inception was not permanent, a 
tenant can acquire limited interest of a permanent teaant by adverse possession 
for more than I2 years. 


Probhabati Dassi v. Taibiutunnessa Chaudhurani (1) and Panchkari Chatterji 
v. Maharaj Bahadur Singh (2) followed. 


Per Pal, J.: The fact that the tenancy is not one coming within the Bengal 
Tenancy Act dogs not make it incompetent for a Revenue Officer to survey.and 
prepare a record-of-rights in respect of the lands in the tenancy, The jurisdiction 
of the Revenue Officer in this respect depends upon the scope of the order made 
by the Local Government under section 101 of the Bengal Tenancy Act. 


Clause (h) of section 102 of the Bengal Tenancy Act authorising an entry as 
to special conditions and incidents of a tenancy does include an authority to 
the Revenue Officer to record the particulars as to permanency or otherwise 
of a tenancy other than the class of tenancies covered by clause (b) and hence the 
statutory presumption under section 103 В(5) would arise. 


(т) (1913) 17 C. УУ. N. 1088. 
(2) (1914) 19 C. W. N. 136, 
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Eod by the Defendants. 

Suit for declaration of plaintiffs Maurashi Mokarari tenancy 
right. 

The facts will appear from the judgment. 


Mr. Paresh Nath e MR (Jr.) for Appellants in F. A. No. 17 
of 1938. 


Messrs. Gunada els Sen, Hemanta Kumar Bose, Dhirendra 
Krishna Roy and Smriti Kumar Roy Chowdhury for Respondents in 
F. A. No. 17 of 1938. 


Messrs. Amarendra Nath Bose and Hemanta Kumar Bose for 
Appellants in F. A. No. 5o of 1938. 


Messrs. Gunada Charan Sen, Dhirendra Krishna Roy, Paresh 
Nath Mukherji (Jr.) and Smriti Kumar Roy Chowdhury for Respon- 
dents in F. A. No. 50 of 1938. 

C. A. V. 

The judgments of the Court were as follows : 

Nasim Ali, J. :—These two appeals arise out of a suit for 
declaration of plaintiffs Maurasi Mokarari'tenancy right in the 
lands recorded in the C. S. Khatians Nos. 425 and 178 of Mouza 
Punja Sahapur in the district of 24 Parganas. 

The facts which are not in dispute in these two appeals are 
these : 

1. (a) The lands recorded in C. S. Khatian No. 425 appertain 
to Touzi Nos. 159, 206 and 210 of the 24 Parganas Collectorate. 
Defendants Nos. х to 12 (hereinafter referred to as ‘the Banerji 
defendants’) are owners of 1114 annas share and defendants Nos. 
13 to 19 (hereinafter referred to as the ‘Mondal defendants’) are 
owners of the remaining 414 annas share of these 3 Touzis. 

(b) In the year 1254 B. S. (1847) one Ram Chandra Dass was 
in possession: of. the- lands: of this Khatian as a tenant under the 
predecessor- іп” interest of defendants Nos. 1 to 19 at an annual 
rent of 3 Sica rupees (Ex. Юг). In 1275 B. S. (1868-1869) 
Digambar Dass, son of Ram Chandra Dass, was in possession of 
this tenancy at am annualrent of Rs. 3-3-4 pies. (equivalent of 3 
Sita rupees) (See Exts. Ce to Сз(2). This rent was thereafter 
enhanced to Rs. 4-8- and then to Rs. 8-2-1314 Gandas. 

2. (a) The lands recorded in C. S. Khatian No. 178 appertain 
to Touzi No. 93 of the 24 Parganas Collectorate. Defendants 
Nos. 20 (Ka) to 20 (Ga) (hereinafter referred to as ‘Mitra defen- 
dants’) are the proprietors of this Touzi. 

г (b) One Bhairab Chandra Banerji was in possession of 1% 
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Bighas of lands of this Khatian аз a tenant under the proprietors 
of Touzi No. 93 at an annual rent of з Sica rupees (Ex. С т). 
In 1260 В. S. this rent became Rs. 3-3-4 pies after conversion from 
Sica rupees to Company's coins. The remaining portion of 
the lands recorded in this Khatian was thereafter added to the 
original area of the tenancy and the total rent was fixed at 
Rs. 7-3-14% Gandas [Ex. Е (1), Ex. E(r) to Ex. E4 (1) ] In 
1268 В. S. this rent was enhanced to Rs. зт and in 1270 it was again 
enhanced to Rs. 16-8. 

(3) On January 15, 1875 Digambar Dass ——Ó the land of 
both these tenancies to Messrs. Lazarus & Co. 

(4) In 188: Messrs. Lazarus & Co. sued Digambar Das on 
their mortgage and got a mortgage decree. In execution of this: 
decree the mortgaged properties were sold and were purchased 
by the mortgagee- decree-holders. The mortgagee purchaser there- 
after became insolvent and the Official Assignee sold the right, 
title and interest of Lazarus & Co. in these two tenancies - td one 
Madhusudan Dey (Ex. 2 D). ; v 

(5) On January 2o, 1891 Müdhusidan SA a барайн 
contracting to sell these two tenancies to, опе Gouri Pada (Ex. 2C). 
On February 2, 1891 he sold to Gouri Pada these two tenancies, 
On February 21, 1891, Gouri Pada sold these tenancies to one 
Ganesh Chandra Nath (Ex. 2). 

(6) Ganesh mortgaged his interest in these two tenancies to 
one Prasanna Addy on August 20, 1900 (Ex. 2А). On March 
10, 1298, Gane:h satisfied this mortgage and got a release from 
the mortgagee (Ex. 2E). On February ., 1908, Ganesh executed 
a Bainapatra contracting to sell the two tenancies to one Shama 
Charan Banerjee (defendant No. 21) in the Benami of Parbati 
Charan Naskar (Ex. 5) and on March т, 1998, he sold these two 
tenancies to Shama Charan Banerji in Benami of Parbati (Ex. 6). 
The latter executed a deed of release in favour of Shama.Charan on 
October 12, 1909, (Ex. 18). i З 

(7) On May 27, 1919, Shama Charan ‘sold ү pos Гети. 
cies to the plaintiff in this suit (Ех. г) апа plaintiff entered 
into possession cf these two tenancies on the basis of his" 
purchase. j 

(8) The record of rights of Mouza Punja Shani was pré- 
pared and finally . published under Chapter X of the Bengal 
Tenancy Act in 1930-1931. In this, record plaintiff was recorded, 
as the Dakhalikar (possessor), of the lands of Khatian No. 425 on, 
an annual rent of Rs, 8-5-10 (Rs. 2-8-7. gds. and Rs. 5-13-3 gds 
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e . 
payable to Mondal defendants and Banerjee defendants respec- 
tively) and as Dakhalikar with permanent right of the lands recorded 
in Khatian No. 178 on an annual rent of Rs. 16-8as. payable to 
Mitra defendants. 

(9) On August 16, 1935, the Banerji defendants obtained an 
ex parte decree for rent in respect ot the lands recorded in Khatian 
No. 425 against plaintiff's vendor (defendant No. 21). 

On Tune 17, 1936, plaintiff instituted the present suit for declara- 
tion of her Mourashi Makarari tenancy right in the lands recorded 
in both these Khatians. 2 

The Mondal defendants did not contest the suit. The Banerji 


defendants and the Mitra defendants contested the suit. Their. 


defence in substance is that the plaintiff has no permanent interest in 
these two tenancies. 

The trial Judge has arrived at the following findings : 

(1) that the incidents of both these БО are governed by 
the Transfer of Property Act. 

(2) that the plaintiff has failed to prove that the tenancy recor- 
ded іі Khatian No. 425 is a permanent tenancy. 

(3) that the plaintiff has acquired the limited interest of a 
permanent tenant by adverse possession for more than r2 years in 
the lands recorded in Khatian No. 425. 

(4) that the tenancy recorded in Khatain No. 178 is a per- 
manent tenancy. 

On these findings the learned Judge has decreed the suit. 

Hence these two appeals—one by the Banerji defendants (F. 
А, 17 of 1938) and the other by the Mitra defendants ( F. A. 50 
of 1938). 

F. A. 17 of 1936. | 

The appellants їп this appeal assailed the finding of the trial 
Judge that the plaintiff has acquired in the tenancy recorded in 
Khatian No. 425 the limited interest of a permanent tenant by 
adverse possession. The plaintiff-respondent in this appeal assails 
the finding of the trial Judge that this tenancy in its inception was 
not a permanent tenancy. 

The points for determination of this appeal, therefore are : 

(1i) whetherthis tenancy from its inception is a permanent 
tenancy ; 

(2) whether the plaintiff has acquired the limited interest ofa 
permanent tenant in respect of the lands of this tenancy by adverse 
possession for more than t2.years. 

Ram Chandra Das was in possession of this tenancy in the 
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Civit, year 1847. The evidence in this case shows that Before Ram 
1941. Chandra one Bhairab Chandra Banerji was the tenant (Ex. D 2, 
MÀ . . + 

Ex. C2 and Ex. 3A). No evidence is now available to show 


Jogendra Krishna md j Я 
Banerjee when the tenancy was created, what the incidents of this tenancy 


Sm. Subasini Dassi. wereand how Ram Chandra came to be in possession of this 
Nasin АН, x tenancy in 1847. The origin of this tenancy is, therefore, 
— unknown. d | 

The evidence in this case further shows that the rent of this 
tenancy was twice enhanced before 1293 В. 5. But the rent has 
remained unchanged since 1293 although the price of the lands in 
the locality has admittedly gone up. i 

From the year 1875 to 191g the successive holders of this 
tenancy transferred this tenancy on the footing that it is trans- 
ferable. 

The Mondal landlords have recognised the transferees as tenants 
and have stated the tenancy to be Mokarari Mourashi in th2 rent 
receipts granted by them. 

The Banerji landlords (appellants) have received rent from 
the transferees stating these transferees to be Marfatdars or 
Sorborahkars in the rent receipts granted by them to the trans- 
ferees. In these rent receipts Bhairab Chandra Banerjee, 
the original tenant, has been mentioned as the tenant of the 
holding. ' 

The contention of the appellants is that the Benerji landlords 
never recognised the transferees as their tenants inasmuch as the 
transferees were stated in the rent receipts as Sorborahkars or 
Marfatdars and not as tenants, 

In Prabhabati Dasi у. Taibutennessa Chaudhurani (1), Jenkins 
C. J. observed: "Iam inclined to think that courts have yielded 
too freely to the temptation of being blinded to realities by the 
words Marfatdars and Guzratdars and so the true facts have 
suffered. Аё ће same time Iam bound to admit that there are 
expressions in the cases which would suggest that where these 
words appear no recognition can be inferred. I think, however, 
each case is to. be determined on its own circumstances and the 
court should determine in each case where on a consideration 
of all the facts not merely by giving undue weight to words used 
а legal inference is or is not to be drawn that there has been а 
recognition establishing the relationship of landlord and tenant be- 
tween one who has paid and another who has received rent fora 


=. 


number of years”. 


(1) (1913) 12 C. W. N. 1088. 
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. 
With these observations I respectfully agree. 
Now what are the circumstances in this case ? 
Although the original tenant Bhairab ceased to have any connec- 
tion with this tenancy before 1847 he was described as the tenant in 


B3 





the Dakhilas granted to the transferees. In Ex——(Thoka of the 


2 
years 1881-1882) we find the following words “Mudafat (formerly 
held by) Bhairab Chandra Banerjee." 

The Dakhila which was granted on receipt of rent from 
Madhusudan mentions Madhusudan as the auction-purchaser. 
This Dakhila clearly indicates that the landlords received rent 
from Madhusudan inasmuch as he had purchased the tenancy 

A 
atauction sale. Again, in T ELA (counterfoil of rent receipt 
2 


dated October ro, 1893) the following statements appear : 
Tenant—Bhairab Chandra Banerji. 

Ма (Marfat)—Ganesh Chandra Nath. 

` Gu (Gujrat)—Self. 

А 6 A4 А2 - A Ay 

‚ Ex. ‚ Ex. — and Ex. 
2 2 2 2 2 

foils of rent receipts make a similar distinction between Marfatdar 


and Gujaratdar. ‘em 

In Ex. 3 A, the plaint ina rent suit.instituted by the Banerji 
landlords against Syama Charan for recovery of arrears of rent of 
this tenancy, itis definitely stated that Bhairab was the original 
tenant and that Shama Charan who has been described in. the rent 
receipts as Marfatdar is Sarbarahakar. 

From these facts it seems to me that Bhairab’s name was. men- 
tioned as tenant in the rent receipts to indicate the identity of the 
tenancy with the tenancy which was originally created in favour of 
Bhairab before 1847 and that the persons mentioned as Marfatdars 
in the rent receipts were recognised as tenants on the basis of their 
purchases, 

There is nothing in this case to indicate thal this tenancy was 
created for agricultural purposes. 

The incident of non-transferability was common to tenancies of 
homestead lands and of agricultural lands before the passing of 
the Transfer of Property Act in the absence of a custom to the 
contrary, 

There is no evidence in this case to show that the tenancy in 
question was transferable by custom. 


Ex. 














‚ Ex. ‚ the counter- 
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‘The right of enhancement of rent is not inapplicable "to tenures 
which are’ perpetual [Shankarrao Dagadujirao v. Sambhu Wallad 
Nathu Patil (1)]. КЕ 

The successive transfers of this tenancy оп the assertion that 
the tenancy is transferable and the recognition of these transfers by 
the landlords is explicable only on the hypothesis that the tenancy is 
permanent. f 

. Iam, therefore, of opinion that thc facts and circumstances 
disclosed in this case justify the inference that the tenancy in its 
inception was permanent. 

The trial Judge has found that the plaintiff has acquired the 
limited interest of a permanent tenant by adverse possession for 
more than 12 years. 

Admittedly, plaintiff is in possession of the lands of this tenancy 
for more than 12 years. "EG 

The contention of the appellants is that this possession of the 
plaintiff is not adverse to the landlords’ inasmuch as they have been 
receiving rent from the vendor of, the plaintiff all along. 

In support of this contention reliance was placed by the 
appellants upon (a) Ex. 3 (a) (the copy of a plaint which was filed 
in the year 1926 by the appellants for recovery of arrears of rent 
against the vendor of the plaintiff) and (b) a plaint filed by the 
appellants against the vendor of the plaintiff in the year 1934. 

There is no evidence in this case to indicate that the appellants 
recovered any decree for arrears of rent in the suit in which Ex. 3a 
was filed. Ex. 4 was not filed within 12 years from the date of 
plaintiffs purchase. It is-true that the appellants obtained an 
ex parte’ decree for rent in this suit, but there is nothing to show that 
the vendor of the plaintiff satisfied this ex parte decree against him. 
There is no other evidence to indicate that the vendor of the 
plaintiff after he had transferred the entire tenancy in favour of the 
plaintiff in the year 1919 on the footing that it was transferable, 
paid any rent in respect of this tenancy to the appellants. , | 

The case of the appellants is that the tenancy in question ‘was 
created before 1882 and is therefore not transferable. If this is so, 
the transfer of this tenancy by the vendor of the plaintiff and the 
relinquishment of possession in favour of' the plaintiff in the year 
1919 amounted to iorfeiture or abandonment of ‘the tenancy. The 
possession of the plaintiff, therefore. became adverse from тото. 
No case under section 18 of the Limitation Act was made by the 
appellants. Ор the other hand the evidence in this case tends to 


(1) (2940) 73 C. L. J. 612 ; 45 C. W.N. 57 (Р. C.) 
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show that the appellants were aware of the purchase by the plaintiff. 
The trial Judge in my opinion was, therefore, right, in holding that 
even if the tenancy in its inception was not permanent plaintiff has 
acquired limited interest of a permanent tenant by adverse posses- 
sion for more than r2 years. [See Probhabati Dassi v. Taibutannessa 
Chowdhurant (т); Panchkari Chatterji x. . Maharaj Bahadur 
Singh-(2) |. 
F. A. No. 50 of 1938. 


The only point for determination in this appeal is whether the 
learned Judge was wrong in holding that the plaintiff has permanent 
tenancy right in the lands recorded in Khatian No. 178. 

The contention of the appellants is that the origin of this tenancy 
is not unknown and that the evidence in this case indicates that in 
its inception this tenancy was not permanent. 

In support of this contention reliance was ‘placed by the 
appellants upon Ех. G(1). This document was written in the year 
1290 B.S. by one Tarini Charan Ghosh. It purports to be an 
extract from a Tumar (record of the investigations) of Mouza Punja 
made by one Ram Lal Basu, Amin, in respect of lands and Jamas of 
the years 1258 to 1289 B. 5: In this document it is stated that the 
tenancy originally stood in the name of Bhairab Chandra Banerjec 
and that after it was abandoned a Paikast settlement of this tenancy 
was made with Digambar Das. In this document it is further stated 
that the settlement had been made on the term that Digambar 
would give up possession of this tenancy if any resident tenant would 
come forward. 

‘The contention of the appellants is that the statements in this 
document are admissible to prove the origin and the incidents of 


` the tenancy under section 22, clause 2 of the Indian Evidence 


Act.” 

The original: Tumar made by Ram Lal Basu has not been 
produced in this case. It is not clear from this document whether 
the statement that the settlement with Digambar has been made on 
condition that he would have to give up the tenancy if any resident 
tenant would come forward, appears in the original Tumar. А 
^ Tam not, therefore, prepared to hold that this document proves 
the origin of the tenancy ог its incidents. My finding, therefore, is 
that the origin of this tenancy is unknown. 

“The évidencé in this case cleatly shows that the lands of this 
tenancy were "used for residential purposes and that brick built 
residential house ‘was built on it. ` 


(1) (1913) 17 C. W. N. 1088. ' * (a) (1914) 19 C. W. М. 136. 
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The rent of. this tenancy was no doubt enhanced twice but there 
has been nó enhancement of rent since 1270 although the price of 
the lands in the locality has admittedly increased since then. 

The evidence in this case shows that this tenancy was also trans- 
ferred on the footing that the tenant had transferable interest in it. 
In the receipts wbich were granted to the transferees Bhairab's 
name was no doubt mentioned as the tenant. But Mr. Bose 
appearing on behalf of the appellants conceded that Bhairab's name 
was mentioned in these rent receipts in order to indicate the identity 
ofthe tenancy. The evidence in this case clearly indicates that the 
appellants in this appeal recognised the transferees of these tenan- 
cies as tenants. 

It appears that on January 22, r921, the Mitra defendants 
instituted a suit for ejecting the plaintif from the lands recorded 
in Khatian No. 178 on the ground that plaintiffs vendor was'.a 
tenant at will and had no right to transfer this tenancy. The 
Mitra defendants on receipt of Rs. 1450 withdrew this suit. The 
suit was accordingly dismissed for non-prosecution on November 
6, 1922. The contention of the Mitra defendants is that Rs. 1384 
out of this amount was paid as Selami for recognising the plaintiff 
asa tenant and the balance for arrears of rent for. this tenancy. 
In support of this contention reliance was placed upon Ex. D(1) the 
entry in the Jamakharach of the Mitra defendant dated October 
30, 1922, and the Dakhilas granted to the plaintiff after the receipt 
of the said amount. ; 

P. W. 6 in his evidence stated : 

“The Mitter Babus sued Subashini (plaintiff) in ejectment, I 
did not take fresh settlement of the land in suit from the Mitter 
Babus, on behalf of Subashini * * * The suit for ejectment 
was dismissed for want of prosecution. The Manager of. the 
Mitter Babus said ‘you cannot fight them—they are immensely 
rich people—the best plan was to compromise with them’, I 
wrote to my brother Kishori and he wrote me back that to pur- 
chase peace by paying some money to Mitras and I therefore paid 
Rs. 1,100 or 1,200 to the Mitters I know Babu Sarat Chandra 
Mitra (defendant No. 20 Ka) eldest son of Monmotho Babu, I 
had talk with Sarat Babu. Ihad no talk with Monmotho Babu. 
A Dakhila was granted in the name. of Subashini. The witness 
volunteers—Sarat Babu personally told me that Mitter landlords 
recognised the Mourashi Mokarari title of Subashini, I requested 
him to enter it in the Dakhila and he told me— it is not our custom 
to write itin the Dakhilas—you need not fear", 


Vor. 74.] HIGH COURT, 
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Sarat Baboo did not depose in this suit. In the Record of 
Rights which was published in 1930-193: plaintiffs right in this 
tenancy was recorded as permanent. Itcannot be believed that 
Rs. 1384 was paid as Selami for recognition of the plaintiff as a 
tenant liable to be evicted at any time by a notice to quit. It seems 
to me that this amount was paid for purchasing peace. 

The construction of brick-built residential house and the 
recognition of the successive tiansfers of this tenancy by the land- 
lords are explicable only on the hypothesis that this tenancy in its 
inception was a permanent one. 

The trial Judge was therefore right in holding that the plain- 
tiff has got pernanent tenancy right in the lands recorded in 
Khatian No. 178. 

'The trial Judge has declared that the rent of the two tenancies in 
question is not liable to be erhanced and that these two tenancies 
are governed by the Transfer of Property Act of 1882. The 
learned Advocates appearing for the plaintiff, the Banerjee defen- 
dants and the Mitter defendants asked us to leave these questions 
open in this litigation. We accordingly by consent set aside the 
judgment and decree of the trial Judge so far as they declare 
that the rent of the two tenancies in question is not liable to be 
enhanced and that these two tenancies are governed by the Transfer 
of Property Act, 1882. ` | 

The result therefore is that subject to the modifications made by 
this judgment the judgment and the decree of the trial Judge are 
affirmed and these appeals are dismissed. 

Parties will bear their own costs in these appeals. 

F. А. 17 of 1936. 

Pal. J. :—I agree that this appeal should be dismissed subject 
to the modifications as directed by my learned brother. The 
tenancy in question in this appeal has been recorded in the C. S. 
record as in the possession of the plaintiff without specifying whether 
the plaintiff has any permanent right in it. 

The plaintiff in her plaint prayed for a declaration of her 
Maurashi Mokarari tenancy right in the holding. 

The learned Subordinate Judge held that on the facts proved 
inthe case it could not be inferred that the tenancy in question 
was a permanent one, He, however, held that the plaintiff acquired 
permanent tenancy right by adverse possession and accordingly 
gave a declaration-that the plaintiff has permanent tenancy interest 
in the lands of the tenancy in question. The learned Judge did 
not give the plaintiff any declaration as to the Mokarari character 
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of the tenancy and there has been no appeal by her in respect of 
this omission. : 

Mr. Sen appearing for the plaintiff ЗЕЕ: contends that 
on the facts proved in this case an inference as to the permanency 
of the tenancy should have been drawn, and that as in some 
eventuality it may be a pertinent question as to whether the 
tenancy itself is а permanent one -or whether it is only the plaintiff 
who has acquired in it a permanent tenancy right by presciiption, 
Mr. Sen claims a decision on the point in this appeal. 

The origin of the tenancy is known. Consequently the factum 
probandum in the case will entirely depend upon some ‘retrospec- 
tant’ evidence. It will be necessary to look backward from the 
evidentiary fact to the alleged fact. Taking our stand on the fact 
offered we shall have to see how far we are pushed towards the 
fact alleged. 

‘The evidence offered in stich a.case will necessarily be cir- 
cumstantial.- Such evidence is often characterized as presumptive. 
But ‘presumption’ in the sense of a mere circumstantial inference 
is very different from ‘presumption’ in the sense of arule of pro- 
cedure affecting the duty of proof, 

From the evidence offered in the present case the following facts 
have been found :— ° 

(1). The origin of the tenancy under the Buet and Mondols 
is-unknown. ©. 

(2) Jtis a tenancy created before thé Transfer of Property Act, 
and is not a tenancy under the Bengal Tenancy Act. 


(3) ‘There is an old tank upon it—nobody knows who excavated 
it and when. а 
(4) There is no Pucca building upon the land of this tenancy. 


The settlement Khatian shows, that the buildings all fall within the 
tenancy under the Mitras. : 

(5) The rent has not been uniform-——but it has not been 
changed at least for the last 52 years—at least it has not changed 
since 1293 B. S. . D 

(6) 'There have been many transfers of the tenancy—sales by 
private treaty and sales by public auction, in Court, -in execution 
of decrees and mortgages. We have record of transfers from -1275 
and the transferees have been recognized though the name of 
Bhairab Chandra Banerjee is described as the tenant in all the 
papers, and the successive transferees as Marfatdars. 


(7) There was no attempt to raise the rent for the last 52 years 
though during this period the price of land has jumped up. 


Vor. 14] HIGH CoURT. : 


e. 

(8) There has, been at léast:one instance of succession in the 
history of the tenancy in so far as the evidence in the case takes 
us, viz. that Digambar inherited it from his father Ram Chandia 
-Dass sometime before 1875. 

(9) The Banerjees have refused to recognize the plaintiff's 
tenancy.right and did not take any rent. from her though she has 


been in possession from the time of her purchase cn 27th May, 


1919 and the present suit was instituted on 17th June, 1936. These 
axe the material facts evidencing the Jactum probandum in this 
case. It is needless to add.that the strengh of the inference from 
any similar set of facts will, as with all possible inferences, vary in 
each case and that the ‘fact to be taken into consideration in such 
a case need not be one which yields an inference amounting by 
itself to. the proof of the prodandum. It need merely be some- 
thing which has a possibility worth considering 

Mr. Sen appearing for the respondents claims to add two more 
items for our consideration viz. :— 

(1) That there have been several transactions by which the 
rightin question was asserted and in the documents evidencing 
these transactions there: are statements supporting the right now 
claimed. 

(2. That there are statements made by the co-sharer landlords 
(the Mondal defendants) in several other documents amounting to 
admissions of the right claimed. 

For the first of the above two items Mr. Sen relies on Ex. 2(b) 
of 1875, Ex. 16, Ex. 17 of 1881, Ex. 2c of 189r, Ex. 2d of 1891, 
Fx. 2 of 1922, Ex. 2(e) of 1908, Ex. 5 of 1908 and Ex. 6 of 1908 
and contends that these documents are relevant evidence under 
Section 13(a) of the Evidence Act for the purpose of establishing 
the right in question (viz. the permanent tenancy right) as they are 
evidence of transaction by which such right was asserted. He 
further contends that the statements as to the permanent character 
of the tenancy contained therein are also relevant evidence under 
Section 32(7) of the Evidence Act. In my view these contentions 
have much force-in them and must be given effect іо. Section 13(a) 
of the Indian Eviderice Act runs as follows :— 

“Where thé question is as to the existence of any right..... ...... 
the following facts are relevant :— - . 

(а) any transaction by which the йш улны question 
зүаз.........5..@55егбей............” ; 

In the present case the question is as to беа existence of the 
plaintiffs perman:nt tenancy right. © Any transaction by which this 
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Civir, ; å - : 
buts right was asserted would therefore be a relevant fact that can be 
1941. proved in the case. | 
Jogendra Krishna [he tenancy in question having admittedly been in existence 
poate from long before the Transfer of Property Act, it would be transfer- 
Sm, Subasini Dassi. able only if it were a permanent tenancy. Consequently every 
Pal, ¥. transaction of transfer will be a transaction by which this perma- 


— nent right can be said to have been asserted. 
Section 32(7) of the Evidence Act lays down :— 
“Statements, written or verbal, of relevant facts made by a person 


who is dead ........ are themselves relevant facts in the following 
cases :— 
When the statement is contained in any....... other document 


which relates to any such transaction as is mentioned in Section 13, 
clause fa).? + 

The permanent character of the tenancy is certainly a relevant 
fact in the present case. Statements of such permanent character 
therefore are themselves relevant facts if they are contained in 
any document which relates to any transaction of the nature 
mentioned in Section 13(a). As has already been pointed out 
the several transactions of transfer in the present case are such 
transactions. Consequently the statements as to the permanent 
nature of the tenancy containéd in the several documents relating 
to these several transfers are themselves relevant facts and will be 
available for the purpose of proving the plaintiffs permanent 
tenancy right. 

It seems therefore clear that the language used in the two 
sections referred to above amply supports Mr. Sen’s contentions 
and there are sufficient authorities to sustain the same: See 
Jnanendra Nath Dutt v, Nasea Dasi (1). The cases that were 
cited in opposition do not really detract from this view at all. In 
Banst Singh у. Mir Amir ‘Ali (1) the right in question in the suit 
was whether a tenant held lands under a Nakdi or Bhaoli system 
of rent. The decision was based on a statement contained in a 
deed of gift executed by the deceased grand-father of the tenant. 
This statement in the déed of gift was not admissible in evidence 
because the transaction evidenced by it was not one by which the 
right in question could be said to have been asserted at all. 
Geidt, J. pointed out that the Nakdi nature of the holding was 
not asserted by the deed of gift though it was asserted in the deed 
of gift. '* It makes no difference to the gift whether the land was 


(1) (1923) 39 C. L. J. 526. 
() (t907) 11 C. W. N. 703. 
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Nakdi or Bhaoli ; it was equally effective in either case. In 


Narendra Nath Mondal v. Sannyasi Charan Das (т) the right in 
question was whether a certain tenancy was of a permanent nature 
or not. A statement as to the permanent character of the tenancy 
contained in a deed of partition was sought to be given in evidence. 
It was held that the statement was not. admissible in evidence. 
The partition was not a transaction in which the question of the 
permanency or otherwise of the tenancy was in any way involved. 
Consequently the said partition was rightly considered as not to 
be a transaction by which the right in question was asserted. "That 
being so, the statement contained in the deed of partition could 
not go in. In Brojendra Kishore Roy Chaudhuri v. Mohim 
Chandra Bhattacharji (2) again the transaction did not satisfy 
the requirements of the sections. ‘There the right in question was 
a Niskar right. The transaction was one of sale of the tenancy. 
Though the terms of the sale might have been influenced by the 
assertion of the Niskar right, the sale as a transaction did not itself 
depend upon this right. It was held that the right in question 
(the Niskar right) could not be said to have been asserted by the 
transaction of sale and consequently the satements as to the Niskar 
right contained in the deed of sale was not relevant evidence. 


In Kanta Mohan Mallik v. Basudeb Ghora (3) also the right 
in question was the Niskar right and the transaction to which the 
deed in question related was a sale. 

In all the above cases, therefore, the transactions to which the 
documents in question related were trasactions not of the nature 
mentioned in Section 13(a) of the Evidence Act and so the very 
initial requirement of Section 32(7) was wanting in them all. The 
decisions in all these cases turned on this ground. 

On the other hand, in Jxanendra Nath Dutt v. Nasea Dasi 
(4) the right in question being the permanency of the tenancy 
right, the statement in the sale deed by the tenant in favour of his 
transferee that it was a permanent one was held admissible in 
evidence. я 

Оп а proper construction of the above relevant provisions con- 
tained in the Evidence Act I am of opinion that the statement 
as to the-permanency of the tenancy contained in the documents 
relied on by Mr. Sen will be relevant facts. Of course these 
` (1) (1929) 54 C. L. J. 353. 

(2) (1926) 31 C. W. N. 32. 

(3) (924) 39 C. W. N. 311. 

(4) (1923) 39 C. L. J. 526. 
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may not be relevant to the establishment of the Mokarari character 


- of the tenancy. None of the. transactions are such as can be 


said to be transactions by which this part of the right claimed 
was asserted within the meaning of section r3 (a) of the Evidence 
Áct. f 

As to the statement made by the co-sharer landlords (the 
Mondal defendants) admitting the permanency of the tenancy I 
am of opinion that this is admission available to the plaintiffs 
under section 18(1) of the Evidence Act, though their evi- 
dentiary value may be very little in the circumstances of the present 
case. 

Coming now to the main question, the principal factum pro- 
dandum, in this case, I agree with due respect with my learned 
brother in the conclusion arrived at by him. 

Peculiar dangers indeed are attendant upon the application of 
the method of inferences to be adopted necessarily in cases like 
the present. ‘There may be loopholes for error and opportunities 
for false inferences. There always are the dangers of overlooking 
the plurality of causes, of the possibility of unknown antecedents 
or of neglecting to exclude alternative possibilities. The Judicial 
Committee in the recent case of Shankarrao Dagadujirao v. 
Samdbhu Wallad Nathu Patil (х) has, therefore, emphasised that 
“the inference of permanence is an inference which it is difficult 
to make and which requires the presence of circumstances explic- 
able, when taken as a whole, only on the hypothesis of permanence". 
Each separate evidentiary fact may operate persuasively on the 
mind towards or against the factum probandum. But proof is the 
ultimate persuasive operation of the total mass of such eviden- 
tiary facts as to the prodandum. 

Keeping all this in mind we have arrived at the conclusion that 
the tenancy in question is a permanent one and that the plaintiff 
should be given a declaration to that effect. 

It is now well settled that non-parmanent tenancies created 
before the passing of the Transfer of Property Act were not 
transferable. Consequently if in the case of a tenancy of unknown 
origin we find that there have been several successive transfers of 
the same and the transferees have always been accepted as 
tenants without anything more, it will not be unreasonable to 
infer that by such transactions the tenant kept himself within his 
rights and that the circumstances indicated the permanent 
character of the tenancy. In this particular case the circumstances 
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are much stronger. We have for our consideration not only the 
several instances of transfer and the recognition thereof as of 
right, but we have unimpeachable documentary evidence of these 
transactions showing that on each such occasion there was an 
express assertion in unequivocal terms of the permanence of the 
tenancy. These were not mere empty assertions but were always 
followed by the transactions based on them which were justifiable 
only if such assertions were true. To add to this, we find that 


the landlord with full knowledge of all these always accepted the | 


transferee as the next tenant, sometimes expressly recognizing 
how he comes in,—whether by private purchase or by purchase 
atan aüction sale. Beside transfers’ by private treaties we find 
transactions through Courts equally Cescribing the tenancy asa 
permanent one and equally justifiable only on the footing of the 
permanent character of the tenancy. The landlord always accepts 
the position and never protests. "These facts in our opinion can 
lead to only one conclusion and that conclusion is irresistible, 
viz,. that the tenancy in quéstion is a permanent one having trans- 
ferability as one of its incidents. 

As regards the acquisition by the plaintiff of the permanent 
tenancy right by adverse possession I need not add anything to 
what my learned brother has just now said on the poirt. With 
due respect I agree with him in the conclusion arrived at in this 
respect also. 

F. A. 50 of 1936. 

I agree that this appeal also should be dismissed. 

In this case the tenancy in question has been recorded as per- 
manent in the C. S. record. 

Mr. Basu appearing in support of this appeal contends that 
this entry as to permanence does not raise the statutory presump: 
tion under section 103 B (5) of the Bengal Tenancy Act. 

The С. S. record was finally published in this case in 1931. 
We do not know when the survey in respect of this local area was 
directed by the local Government under section ror of the 
Bengal Tenancy Act. Mr. Basu proceeded on the footing that 
Section тот as amended by the Amending Act of 1928 applies to 
this case. 

After this amendment the section authorizes the Local Govern- 
ment to make an order directing that a survey be made anda 
record of rights be prepared by a Revenue Officer in respect 
of aii lands in any local area, estate or tenure or part thereof. 

The factthat the tenancy in question in present case is not 
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СЕ one coming within the Bengal Tenancy Act would not therefore 
1941. 7 make it incompetent fora Revenue Officer to survey and prepare 


Jogendra Krishna а record of rights in respect of these lands. The jurisdiction of 
Banerjee the Revenue Officer in this respect depends upon the scọpe of 
Sm. Subasini Dassi. the order made by the Local Government under section ror and are 
Pal, ¥. proceeding on the assumption that such order in this case was 
EX comprehensive enough to include this particular tenancy. . 

The survey and the preparation of record of rights in respect of 
this tenancy was therefore within the jurisdiction of the Revenue 
Officer concerned. | 

Mr. Basu contends that section тоз В (5) raises a statutory 
presumption in favour of those particulars only that are authorised 
to be entered in a record of rights under section тоз of the Bengal 
Tenancy Act. He contends that in ease of the land of a tenancy . 
not coming within the classes of tenancies governed by the provi- 
sions of the Bengal Tenancy Act the particular regarding the perma- 
nency or-otherwise is not authorised to be recorded by section 102 
of the Bengal Tenancy Act. The only ‘clause in section 102 which 
authorizes an entry in this respect is clause (b) and that clause 
is confined to certain particular classes of tenancies not covering 
the present case. According to him there is no other clause 
authorizing an entry as to the permanency or otherwise of any 
other tenants. He then points out that the newly added proviso 
to section ro2 of the Bengal Tenancy Act makes it clear that such 
particulars are not authorized to be recorded fora tenancy of the 
kind in dispute in the present case. , 

The proviso simply says that in case of lands not used for 
purposes connected with agriculture or horticulture, “it shall be 
sufficient to record that fact together with the prescribed parti. 
culars relating to the occupant, the landlord and the tenancy". 
This proviso does not take away the authority otherwise conferred 
by the section. It simply empowers the Revenue Officer to omit the 
particulars otherwise given in the section but it, does not take away 
the jurisdiction to enter those particulars. 

In my opinion clause (h) of section ro2 authorising an entry 
as to the special conditions and incidents of a tenancy does in- 
clude the authority to record the particulars as to the permanency 
or otherwise of a tenancy of the kind involved in the present 
case. As a matter of fact that entry has been made in C.S. 
record and in my opinion in making this entry the Revenue Officer 
was within his authority under section ro2 of the Bengal Tenancy 
Act. " 
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In my opinion, therefore, the statutory presumption under 
Section тоз B (5) of the Bengal Tenancy Act would arise in 
this case. 

In any event it is a piece of evidence and, in my opinion a 


‚ 163 


Civir. 


1941. 
rd 


Jogendra Krishna 
Banerjee 


: H - v. 
strong piece of evidence in support of the permanent character of Sm. Subasini Dassi. 


the tenancy. 

Our conclusion that the tenancy in this case іѕ а permanent 
one is not in the least affected by any consideration of the burden 
of proof. Placing the burden fully on the tenant we have arrived 
at the conclusion that he had discharged his burden satisfactorily 
and has succeeded in placing such circumstantial evidence before 


us as would. lead to one conclusion, viz. that the tenancy is a` 


permanent one. My learned brother has in his judgment discussed 
this evidence in detail and I respectfully agree with him in the final 
conclusion. 


S C. j A. T. M. Appeals dismissed, 
subject to modification, 


PRIVY COUNCIL. 


Present: Lord Atkin, Lord Thankerton,. Lord Romer, 
Sir George Rankin and Lord Justice Clauson. 


JAGAT NARAYAN SINGH 


©. 


KHARTAR SAH AND ANOTHER. 


[Ох APPEAL FROM THE HIGH COURT or JUDICATURE AT PATNA.] 


Execution—Assignment of immoveables by judgment-debtor—Attachment of 

property—Sale—Application dy assignee to set aside sale—Application on 

- grounds both of irregularities in and lack of jurisdiction fer, sale—Competency 
—Code of Civil Procedure (Act V of 1908), Order 21, rule 58. 


S. L. being in debt assigned his immoveables to his- brother, M, by deed 
securing only a maintenance allowance to himself and M became recorded pro- 
prietor of the estate. In 1928 an execution application was made in respect of a 
money decree passed in 1626 in favour of S. B. against S. L. М was added to 
the application аз а judgment-debtor although no judgment had been obtained 
against him. Part of the estate having been attached in execution of S. B.'s 
decree he applied for release of the attached properties under ordet 21 rule 58 of 
the Code of Civil Procedure on the ground that he was no party to the decree, 
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The Subordinate Judge held M to be a representative of the judgment-debtor 
S. L. and dismissed the application. On the day of the Judge's order a compro- 
mise petition was filed in the Court M undertaking to pay S. B. the sum due by 
way of an immediate cash payment and the balance by fixed annual instalments. 
The instalments not having been paid as agreed the decree-holders applied for 
execution, M again being cited as judgment-debtor. Part of the estate was again 
attached and then sold. M then applied under order 2: rule 9o to have the sale 
set aside on eleven grounds nine of which were allegations of various irregularities 
in and about the sale, the tenth and eleventh alleging absence of jurisdiction 
to hold the sale, The Subordinate Judge found against M on the first nine 
grounds but held that the sale was without jurisdiction because the compromise 
deed was unenforceable in execution against M in the absence of any decree 
against him. The High Court allowed an appeal holding that the Subordinate 
judge's decision on the first execution application that M was a representative of 
S.L. the judgment-debtor concluded the case against M on the principle of 
res judicata. On appeal to his Majesty : 

Heid, without deciding whether M had been rightly or wrongfully held to bea 
representative of the judgment-debtor, that the application under rule 90 was 
misconceived since an application based on the allegation that the properties had 
been wrongfully sold in execution must be made under rule 58 and not under 
rule 90 which was concerned with irregularities in publishing or conducting 
the sale. 

Quere,whether in any Court an application under rule £8 made in March after 
the sale would have been in time. 


Derision of the High Court affirmed on different grounds. 


Privy Council Appeal No. 53 of 1939, from a decision of the High 
Court, Patna (Wort, А. C.J. and Dhavile, J.), dated April, 14th, 
1936, reversing a decision of thc Subordinate Judge, Jamtara, 
dated November 12, 1932. 


C. Sidney Smith for the Appellant. 
No appearance for the Respondent. 
Their Lordships’ judgment was delivered by 


Sir George Rankin: The appellant is the legal represen- 
tative of one Madhusudan Singh, deceased. The appeal, which 
is brought tx forma pauperis, arises out of proceedings іо enforce a 
money decree dated 23rd March, 1926, obtained against Madhu- 
sudan’s brother Shyam Lal by one Soshi Bhusan in the Court 
of the Subordinate Judge at Jamtara in the Sontal Parganas. 
The execution case which has given rise to this appeal was brought 
in the same Court on the 15th September, 1930, by the first and 
second respondents who had in 1929 purchased the rights of 
Soshi Bhusan in the decree. -It is numbered Money Execution 
Case No. 14 of 1930. It was the second case brought to enforce 
the judgment of 1926, the first (Money Execution Case No. 12 


Von. 74] ы PRIVY COUNCIL. 165 


. 
-of 1928) having been brought in the same Court by the original R С: 


-decree holder Soshi Bhusan on 22nd May, 1928. The main 1941, 
question raised before the Board is as to the effect to be given іп Jagat Narayan Singh 
the second case to certain orders passed against Madhusudan in 
the first. 3 

Shyam Lal was the owner of an impartible estate known as the 
Jamtara estate and being involved in debt, he assigned bis immov- 
-ables to Madhusudan by deed dated roth January, 1923, reserving 
only a maintenance allowance to himself. 


у. 
Khartar Sah, 





Sir George Rankin, 


The deed recited Shyam Lal’s indebtedness and that he was 
illand made it clear enough that the purpose of the assignment 
was to enable the debts to. be paid off by proper management of 
the estate. Shyam Lal having failed to give Madhusudan posses- 
sion according to the deed, Madhusudan in 1924 sued Shyam 
Lal in the Court of the Subordinate Judge at Asansol to enforce 
the deed. This suit was compromised in 1927. „Ву the compro- 
mise decree dated ryth March, 1927, Madhusudan was declared 
to be the owner of the estate and a receiver was appointed to 
manage it, Shyam Lal being declared entitled toa monthly main- 
tenance allowance. Madhusudan got himself recorded as proprietor. ^ 
A considerable fortification was thus erected against any attack by 
Shyam Lal’s creditors upon the Jamtara properties. Though the 
exact position of Madhusudan in relation to his brother is not quite 
clear their Lordships will not assume that he was a mere agent 
trustee or denamidar. 

When the first execution application was made on 22nd March, 
1928, the names of Madhusudan and the receiver were added 
thereto as “judgment debtors”, though it does not appear from 
anything on the record submitted to the Board that Soshi Bhusan 
had at any time obtained judgment against Madhusudan. Certain 
portions of the Jamtara estate having been attached in execution 
-Madhusudan on 18th September, 1928, applied under rule 58 of 
Order 21 of the Code that they be released from attachment. Not 
content, however, with this step he followed it up on the 8th 
October, 1928, with an application to the like effect mado under 
section 47 of the Code. In both proceedings his objections were 
that he was not a party to the decree and that there was no charge 
upon the Jamtara estate for the decretal debt of Shyam Lal. 

^ The learned Subordinate Judge having correctly observed that 
the two applications were inconsistent—the first being upon the 
footing that Madhusudan was a stranger to the suit in which the 
decree had been passed and the second on the footing that he 
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EO was a "representative" of the judgment-debtor—dismissed both 
1941. of them. By his order dated 29th November, 1928, he held that 
Madhusudan was a "representative" of Shyam Lal within the 
meaning of section 47 of the Codeand that by virtue of section 
146 the decree could be executed against him and against the 


receiver as representing him. The terms of section 146 are as 


Jagat Narayan Singh 
v. 
Khartar Sah. 





Sir George Rankin. 


follows :— 


“Save as otherwise provided by this Code or by any law for 
the time being in force, where any proceeding may be taken or 
application made by or against any person, then the proceeding may 
be taken or the application may be made by or against any person 
claiming under him." 

Whether as a result of this decision or in anticipation of it or 
independently of it, а compromise petition was on the same day 
‘(29th November, 1928) filed in Court with the result that on the 
next day (3oth November) the sale which had been fixed for that 
day was not held. Madhusudan was a party to the compromise as 
one of “the judgment debtors’. .The terms of compromise were 
that Soshi Bhusan received Rs. зооо in cash and agreed to take the 
balance in annual instalments of Rs. 1393-12-3. There was a further 
provision :— 

"If any third person as decree holder executes his decree, 
then this decree holder will be competent to execute his decree 
without waiting for payment of instalment and will be able to 
arrange for realisation of the entire amount due from the estate. 
To that the judgment debtors will not have the right to raise any 
objection.” 

On the 30th November an order on this petition was made: 
“Case struck out partly satisfied on the joint petition of the decree- 
holder and the three judgment debtors”. The attachment of the 
Jamtara estate properties thus came to an end. ` 

The balance of the debt was not paid as agreed and the first 
and second respondents, having bought the decree, applied for 
execution on 15th September, 1930. Madhusudan and the receiver 
were again cited as judgment-debtors in addition to Shyam Lal. 
Properties of the Jamtara estate were again attached and were 
sold on the 6th June, r931. Madhusudan took no steps in the 
meanwhile, but on 6th July, 1931, he applied to have the sale set 
aside under rule go of Order 21 of the Code which provides that М 
at the instance of any person whose interests are affected by the 

‘sale such an order may be made “on the ground of a material 
irregularity or fraud in publishing or conducting” the sale. He 
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set out in ћіѕ аррісайоп eleven grounds of which the first nine 
alleged various irregularities as to notice and otherwise in connec- 


tion with the sale. As his tenth and eleventh grounds he said Jagat Narayan Singh 


that the sale was without jurisdiction and was in any view of the 
case liable to be set aside. After hearing a number of witnesses, 
the learned Subordinate Judge by his order of rath November, 
1932, held that Madhusudan’s case failed on the facts as regards 
all the irregularities alleged and this finding is not now disputed. 
He further held, however, that the sale should be set aside on the 
question of jurisdiction. He rejected the view that Madhusudan 
was the “representative” of Shyam Lal, and he did not consider 
that the compromise which had ended the previous execution case 
could be enforced in execution against Madhusudan without any 
decree against him having been obtained. 


The High Court at Patna by the order of 14 April, 1936, 
which is now under appeal have reversed this decision. ‘The 
learned judges (Wort A. C. J. and Dhavle J.) do not appear to 
have proceeded upon the ground thata third party objecting to 


the sale of his property for the judgment debt of another person: 


cannot disregard rule 58 of Order 21 and apply after the sale 
under rule до of that Order treating the case as one of irregularity 
in publishing or conducting the sale. They held that in the 
previous case the Subordinate Judge had decided that Madhusudan 
was the representative of the judgment-debtor, and though one if not 
both of the learned judges considered this decision to be wrong, 
they held that the case before them was concluded by that decision 
on the principle of ves judicata. 


Their Lordships have not had the advantage of hearing any 
argument on the part of the respondents to this appeal, no 
appearance having been made on their behalf. They are some- 
what unwilling in the circumstances to go beyond what is required 
for the proper disposal of the appeal in discussing the technical 
details of. procedure in execution. It appears to them, however, 
that Madhusudan on his own case ought іл) the later execution 
proceeding as in the earlier to have made a claim under rule 58 
of Order 21 if he desired to take up the attitude of a third party 
whose property was being wrongfully taken for another’s debt. 
To treat this objection to the sale as a matter of irregularity in 
publishing or conducting the sale was not open tg him, and the 
application under rule go was altogether misconceived. The 
only way in which any order in his favour could have been 
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BG rendered competent, assuming his own case to be well founded, 
1941. was by treating his application аз one under rule 58. While their 


Jagat Narayan Singh Lordships appreciate the force of the observation made by Dhavle 

J. with reference to the first execution case, that ‘Чоо much 

importance ought not to be attached to the particular labels 

Sir George Rankin. attached to his applications", they cannot think it right to hold 
that the Court should have allowed any such indulgence to Madhu- 
sudan having regard in particular to the compromise petition where- 
by he plainly undertook that the decretal sum should be paid 
and that the properties now in question should be answerable for 
itin his hands. Itis not clear that on 6th July, 1931, а month 
after the sale, ап application under rule 58 would have been in 
time. Different opinions appear to have been expressed by High 
Courts in India upon the question. Не had, moreover, called a 
number of witnesses as to the publication and conduct of the 
sale—an inquiry which was futile cn the footing that the property 
was not liab:e to be sold. He does not appear to have made any 
application to the High Court for leave to, make a case under 
rule 58. But whether or not by taking appropriate steps he could 
have succeeded-in defeating the promises made by him in the com- 
promise petition, he was not, in their Lordships’ opinion, entitled to 
the assistance of the Court in that behalf, and the order of the High 
Court confirming the sale must be maintained. 


v.. 
Khartar Sah, 





Their Lordships are not to be takenas accepting the view that 
Madhusudan was a “representative” of the judgment debtor, or 
indeed that any person bringing under rule 58 a claim to attached 
property as property to which he is entitled as against the judgment 
debtor can be refused the benefit of the procedure laid down for 
investigation of claims or the right to question the summary deci- 
sion by a suit. Nor do their Lordships profess to have ascertained 
what bearing section 146 of the Code has upon sucha case as the 
present or how it comes to be considered that the property of a 
“representative” of a living person against whoma money decree 
has been passed is answerable for the decretal debt. Further, 
assuming that Madhusudan in the first execution case was wrongly 
held to be his brother's "representative" within the meaning of 
section 47, their Lordships see difficulty in the view that such a 
decision on a question of procedure gave the decree holder a 
vested right to the misapplication of the Code in all future execu- 
tion cases b&tween the parties in respect of the same decree. 
Upon these and other matters their Lordships would have desired to 
hear argument for the respondents and they make every reserve as 
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. 
to the correctness of the views expressed in the Indian Courts upon gs 
these questions and other questions involved therewith. 1941. 
They will humbly advise His Majesty that this appeal should be Jagat Narayan Singh 


е M У, 
dismissed. Khartar Sah. 





Hy. S. L. Polak; Solicitors for the Appellant. 


— Sir George Ran&in. 
в. с. C. Appeal dismissed. 





APPELLATE CIVIL. 


Before Mr. Justice C. C. Biswas and Mr. Justice T. J. Y. 


Roxburgh, 
JAGAT TARINI DASSI AND ANOTHER Civic. 
о. . 1940. 
SAROJRANJAN PAL CHOUDHURY AND OTHERS*. December, 4, 5, 6. 


Code of Civil Procedure (Act V of 1908), Order 21, rule 42, application under, 
if a proceeding in execution—Investigation of claims and objections, if 
permissible in a prcoeeding under Order 21, rule 42—Irregularity. ` . 


Application for attachment under Order 21, rule 42 of the Code of Civil 
Procedure is a proceeding in execution and comes within the purview of section 
47 of the Code. 


So an order disallowing a prayer for attachment under Order 21, rule 42 of the 
Code of Civil Procedure is appealable. 


The Court has no jurisdiction to enter into investigation of claims and objec- 


` tions in a proceeding under Order 21, rule 42 of the Code of Civil Procedure , 


such investigation is an irregularity not merely in form but in substance because 
the decree-holder would be deprived of the protection afforded by the attachment. 

Per Roxburgh, Y.: An application under Order 21, rule 42 0? tae Code of 
Civil Procedure is to be dealt with exactly as any application for attachment in 
execution of a decree and all the appropriate provisions of Order 21 of the Code 
will apply: Ramasami [yer v. Vedambal Amural (1) referred to. 


Appeal by the decree-holders. 


Application under Order 21 rule 42 Code of Civil Procedure by 
the decree-holders. 


*Appeal from Original Order No. 158 of 1939, against "the order. of J.N. 
Basu Roy, Esq., Subordinate Judge, Nadia, dated the toth May, 1939. 
(1) (1035) I. L. R. 58 Mad. 233. 
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The material facts will appear from the judgment. 
Messrs, Gopendra Nath Das and Jagadish Chandra Ghose fox 
the Appellants. 


Messrs. Panchanan Ghose, Syama Charan Mitra and Sukumar 
Ghose (TI) for the Respondents. 


The judgments of the Court were as follows : 


Biswas, J.:—The appellants before us are two ladies Sm. 
Jagattarini Dasi and Sm. Binapani Dasi, who obtained a decree 
in a suit for possession and mesne profits under Order 20, rule 12 
of the Code of Civil Procedure. The decree directed an enquiry 
as to the mesne profits, and in this respect was not a final decree. 
It was passed on the 22nd March, 1938. 


About a year later, on the 3rd March, 1939, while the investi- 
gation as to mesne profits was still pending, the decree-holders 
made an application for attachment of the property of two of their 
judgment-debtors, defendants Nos. 1 and 2, Sarojranjan Pal 
Choudhury and Profulla Ranjan Pal Choudhury. This application 
was made under Order 21, rule 42, which provides that “Where 
a decree directs an enquiry as to rent or mesne profits or any 
other matter, the properly of the judgment-debtor may, before the 


.amount due from him has been ascertained, be attached, as in 


the case of an ordinary decree for the payment of money.” 

- The property sought to be attached was a money decree for a 
sum of about Rs. 19,000 which the said judgment-debtors had 
obtained in Money Suit No. 75 of 1935, and which, it was stated, 
they had since assigned, along with other properties including 
their dwelling house, 1o. their respective wives, Matimala Dasi 
and Draupadi Sundari Dasi, respondents Nos. 3 and 4 in this 
appeal. The appellants’ case was that this assignment was a ficti- 
tious one. 

On receipt of-the application for attachment, the learned Subor- 
dinate Judge, instead of making an order attaching the decree, 
startled an enquiry as to whether it was really the property of the 
judgment-debtors or of their wives. For this purpose, notice was 
directed to be served on the two ladies, and although it is not 
clear from the order-sheet whether notices weré actually issued to 
them; the fact remains that they both entered appearance and 
raised objections to the proposed attachment. Objections were 
also preferred by Sarojranjan and Prafulla Ranjan on the ground 


‘ that they had ceased to have any interest in the decree. The 
learned Subordinate Judge having heard the matter on affidavits 
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finally made an order on the roth May, 1939, disallowing the 
prayer for attachment. It is against this order that the present 
appeal is directed. 

A preliminary objection was taken by Mr. Panchanan Ghose 
to the competency of the appeal on behalf of the respondents 
Matimala and Draupadi Sundari, who may be referred {о here- 
'after asthe objectors. It was contended, in the first place, that 
the order under appeal was not an order in execution and did 
not come under Section 47 of the Code, and tbat therefore, no 
appeallay. Inthe second place, it was urged that in any case 
inso far as the order was one determining a question between 
the decree-holders on the one hand and the objectors on the other, 
it was not open to appeal under Section 47, the objectors not 
being parties or representatives of any parties lo the suit. We are 
of opinion that on both points the preliminary objection must fail. 

As to the first point, execution no doubt pre-supposes the 
existence of a decree which is capable of execution, and stric.ly 
speaking, there can be no execution for mesne profits until the 
amount of-mesne profits has been ascertained and incorporated in 
the decree. The principle is the same as the Code itself recog- 
nises, as, for example, in Section 118 which provides, in the case 
of а decree passed by the High Court in the exercise of its original 
civil jurisdiction, that where the decree awards costs, so much 
thereof as relates to the costs cannot be executed until the amount 
has been ascertained by taxation. But while this is undoubtedly 
the general rule, it cannot be overlooked that the legislature has 
‘made special provision for certain сазе by way of exception by 
enacting Order 21, rule 42. | 

Not only does this rule authorise attachment for mesne profits 
before the amount of such profits has been ascertained, but it 
further lays down in distinct terms that the attachment will be 
“as in the case af an ordinary decree for the payment of 
money.” This plainly shows that the object is to assimilate 
the proceedings under such attachment to the proceedings which 
‘follow on an application for attachment in execution of a money 
decree. It may be conceded that every attachment is not an 
‘attachment in execution: the Code in fact expressly contemplates 
attachment before judgment which is not execution at all. But 
attachment under Order 21, rule 42 is quite a different proceeding, 
as will be evident from a comparison with the provisions of 
Order 38 itself, which deals with attachment before judgment. 
Rule 7 of Order 38 no doubt says that save as otherwise expressly 
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provided, attachment before judgment shall be made 

manner provided for the attachment of property in execution of a 

decree,” but this merely refers to the manner in which such 

attachment is to be effected. The words used in Order 21, rule 42 
are wholly dissimilar and clearly have a much wider meaning. 

As already pointed out, Order 21, rule 42 provides that the 
attachment thereunder will Бе “ as in the case of an ordinary 
decree for money." There can in our opinion, be no doubt that 
the intention is to treat such attachment as a proceeding in execu- . 
tion, and it will consequently attract all the provisions relating to 
execution proper, including those for investigation of claims and 
objections. This in fact appears to be the reason why no sepa- 
rate provision has been made for various matters which it would 
otherwise have been necessary to provide for in the case of attach: 
ment under Order 2r, rule 42. It is worthy of note that such 
specific provision has had to be made as regards attachment before 
judgment, eg, in rules 8, ro and 11 of Order 38. The inference 
seems, therefore, to be irresistible that while attachment before 
judgment may not be a proceeding in execution, attachment under 
Order 21, rule 42 certainly is. It follows accordingly that the 
order in question here must be treated as one relating to execution 
and coming within the purview of Section 47 of the Code. The 
objection to the competency of the appeal on this ground must, 
therefore, fail. : 

As regards the second branch of the preliminary objection, it 
is devoid of merit. As we read Order 21, rule 4» of the Code, on 
an application under this rule, the Court has no jurisdiction to 
enter into an investigation of claims and objections to the proposed 
attachment at the stage the application is made. The only ques- 
tion then before the Court is one between the decree holder and 
the judgment-debtor, and if the property to be attached is specified 
by the decree holder in his application as the property of the judg- 
ment-debtor, the Court is bound to make an order for attachment 
as if the attachment was being asked for in the ordinary course 
of execution of a decree for the payment of money. It so happens 
that because the learned Subordinate Judge did not in tbe present 
case follow the procedure which the Code contemplates, he had 
before him a number of parties who were not entitled to come in 
at all at that stage, but we do not think that this can affect the 
character of the order. In-any case, the fact remains that objec- 
tions were filed not only by the stranger objectors, but also by 
the judgment-debtors, and from this point of view, the order cannot 


o0 


in the 


Мог. 74.] HIGH COURT. 
e 
but he regarded as one relating to a question arising between the 


parties. As such, the order will be open to appeal under 
Section 47 of the Code, and this second objection must also be, 
therefore, overruled. ; 
Coming now to the merits of the appeal it is clear that the 
order of the learned Subordinate Judge cannot be supported, on 
the simple and sufficient ground that it is not in accordance with 
the procedure laid down in the Code.. Mr. Panchanan Ghose 


.Streneously contended that even if the order was technically wrong, 


in so far as the correct procedure was not followed, it was in 
substance an order which the Court was competent to pass at a 
later stage on the filing of a claim or objection under Order er, 
rule 58. We do not think, however, that the irregularity was one 
of mere form and not of substance. Where a claim or objection 
is preferred after attachment, the attachment subsists in the event 
ofsuch claim or objection being ultimately decided in favour of 
the decree-holder. If, on the other hand, the Court were to 
embark on an investigation of claims and objections before attach- 
ment, the decree-holder would necessarily be deprived of the 
protection which attachment is intended to give him during the 
intermediate period. In other words, the consequence of enter- 
taining claims and objections before ordering attachment would 
be to defeat the very object of attachment. From this point of 
view, there can be no doubt that the course followed by the learned 
Subordinate Judge in this case was calculated to cause serious 
prejudice to the decree-holder. 

Apart from this the order itself will show how the decree- 
holders were in fact prejudiced. Ifa claim or objection is preferred 
afler attachment, then there is a straight issue to be determined 
by the Court in a proceeding under Order 2r, rule 58. Here, 
however, it will be seen that the learned Subordinate Judge was 
unconsciously diverted from the main issue by irreievant considera- 
tions, and this, we think, was the direct result of his having enter- 
tained the question at a premature stage. He dealt with the appli- 
cation before him as if it was an application for attachment before 
judgment, and one of the main grounds he gave for throwing out 
the application was that a -previous application for attachment 


before judgment had been rejected. Не held that there had been’ 


no new circumstances since which would justify the Court again 
in ordering an attachment, The learned Subordinate Judge was, 
in our opinion, wholly wrong in applying to the present applicae 
tion the considerations which would govern an application for 
attachment before judgment. He further overlooked that since 
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the rejection of the last application, а new and important fact had 


' come into existence, namely, the decree which the plaintiffs 


obtained fof possession and mesne profits, though no doubt the 
amountof mesne profits still remained to be ascertained. The 
position had in fact entirely changed, and, merely because attach- 
ment had been refused before judgment, that was no reason why 
attachment should have been refused after there had been а decree 
adjudging the defendants! liability for mesne profits. 

The learned Subordinate Judge did no doubt go into the ques-, 
tion of the ezami character of the assignment of the decree sought 
to be attached, and purport to come to some sort of a finding that 
the assignment was not dexami, but it is impossible to accept this 
аз а proper or legal determination of the question when it was 
mixed up with other matters wholly irrelevant to such an issue. 

We are of opinion, therefore, that the decree-holders have a 
legitimate ground for complaint, and the order of the learned 
Subordinate Judge must consequently be set aside. In our judg- 
ment, he should have made an-order for attachment, leaving it to 
the parties concerned to prefer such claims or objections after the 
attachment as were open to them under the provisions of Order zr, 
rule 58, or otherwise. . 

Having regard to what has happened, we cannot direct an 
attachment ourselves with retrospective effect from the date on 
which the application had been made, and Mr. Das appearing for 
the decree-holders does not ask for such an order either. The 
proper course will, therefore, be to allow the appeal, and set aside 
the order of the learned Subordinate Judge, and direct him to 
deal with the application for attachment which was filed before 
him on the 3rd March, 1939, in accordance with law. The decree- 
holder will be at liberty to amend the application in view of subse- 
quent events, and it will be open to the other parties to take such 
steps as they may be advised for the protection of their interests 
under the law. Any.findings which the learned Subordinate Judge 
may have recorded on the question of the dexami character of the 
assignment orof any other matter will not bind the parties in any 
way in future proceedings. . 

As -regards the costs, we think that the respondents may have 


" some ground for saying that they have been dragged into these 


proceedings by reason of the action of the Court. In the circums- 
tances of the case, although we allow the appeal we make no 
order for costs. 

Roxburgh, J.:—I agree. The main question for determina- 
tion is as‘to the interpretation to be given to rule 42 of Order XXI 
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апа as to what is the procedure laid down thereby. Under the 
old law, the investigation as to mesne profits was made in execu- 
tion. Under the present Code, provision has been madé in 
Order XX, mle тг fora preliminary decree directing enquiry 
and then for a final decree when the amount has been determined. 
Along with this a special provision has been inserted in Order XXI, 
rule 42 to the effect that pending this enquiry, there can be attach- 
ment of the property of the jndgment-debtor as in the case of an 
ordinary decree for the payment of money. It is clear that under 
the old law under which a similar provision existed, this attachment 
was made in execution and all the provisions relating to attach- 
ments in execution then applied. In my opinion, it is abundantly 
clear that the same is the position under the present law. As my 
learned brother has pointed out, if this position is not taken, then 
we have to hold that the legislature has failed to make provision 


for a number of matters for which provision is almost essential; - 


whereas in analogous matters of attachment before judgment, 
elaborate provisions have been made, including a special provision 
that in the matter of claims the procedure- shall be as in the case 
of claims after attachment in execution of decrees. This matter 
was considered in the case of Ramasami Iyer v. Vedambal Ammal 
(т), where the question arose as to whether an applicant under 
rule 42 of Order XXI was entitled to a 1ateable distribution with 
other decree-holders under Section 73 of the Code. It was there 
held that he was so entitled, and the reason given was that the 
proceedings were held to be proceedings in execution, that under 
the old law he had such right, and that unless it were So held he 
would not have that right under the present Code, and that there 
was no justification for a conclusion to that effect. I think it is 
clear, therefore, that an application for attachment under rule 42 
isto be dealt with exactly as any application for attachment in 
execution of a decree and all appropriate provisions under 
Order XXI of the Code in relation to the latter wlll apply to the 
former. 

s. C. Appeal allowed. 

(1) (1925) 1.1. R. 58 Маа, 233. 
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CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
C. C. Biswas. 


ABDUL AWAL 
v. 
UDAY CHANDRA DAS AND OTHERS.* 


Putni tenure—Sale—Putni Regulation (VIII of 1819), Sec. 14A— Reversioners 
of Hindu widow, if can apply to set aside putni sale. 


Though the reversioners not being themselves holders of putni are not entitled 
to make a deposit under Section 14A of the Putni Regulation, they 
are competent to avoid the sale under that section as persons holding an 
interést in the putni by virtue of title acquired prior to the sale. 


A reversioner is deemed to have interest enough in the estate to take steps 
to protect the corpus for the ultimate benefit of the pérsons to whom as 
reversioners the estate shall eventually go. 

Application under Section :13.0f the Code of Civil Procedure 
by the Purchaser of the Putni tenure. 


Application under Section 14A of the Putni Regulation for 
setting aside a Putni sale on deposit by the reversionary heirs of а 
Hindu putnidar. 


The material facts will appear from the judgment. 


‘Messrs. Bhupendra Nath Roy Chowdhury and Наташ Flug 
Chowdhury for the Petitioner. 


Mr. Jitendra Kumar Sen Gupta for the Opposite Party. 


The judgment of the Court was as follows : 

Mukherjea, J. :—This Rule is directed against an order of the 
Subordinate Judge, Noakhali, made on the 5th February, 1940, 
allowing an application of opposite parties Nos. 1 to 3 for setting 
aside a patni sale under section т4А of the Putni Regulation. 


The putni admittedly belonged to one Kshetra Nath Majumdar, 
who died leaving behind him a childless widow named Sashimukhi. 
Sashimukhi held the putni in the limited interest of a Hindu widow, 
and in execution of a money decree obtained against her by certain 


“persons, the tenure was sold and purchased by one Bagala Prasanna 


Das. From Bagala Prasanna Das, Mafizal Huq and others purported 


* Civil Revision Case No. 652 of 1940, against the order of J. N. Das 


Gupta, Esq., Subordinate Judge, Noakhali, passéd i in Misc. Case No. 47 of 1939, 
dated the 5th February, 1940. 
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to derive dich interest in the taluk, and in the last Cadastral Survey 
records, the names of Mafizal Huq and his co-sharers appeared as 
the holders of the putni. 

The putni was sold under Regulation VIII of 1719 at the 
instance of the zemindar on the 16th May, 1939, and the purchaser 
was Abul Awal who is the petitioner before us: Оп the rath June, 
1939, the opposite parties 1—3 who are the sister's sons of Kshetra 
Nath and the next reversionary heirs to his estate made the present 
application under section 14A of the Patni Sale Law to set aside 
the sale on deposit of the money which is required to be deposited 
under that section. The auction-purchaser contested the claim of 
the opposite parties on the ground that they were not persons 
competent to make the deposit. This objection was overruled, and 
the putni sale was set aside. It is against this order that the present 
Rule was obtained. 

It has been conceded by both parties for the purposes of this 
Rule that the defaulting patnidars whose names appear in the 
Settlement records held the putni in the same right as Sashimukhi 
did, and that the reversioners consequently did not lose their rights 
of succeeding to the property, if they happened to survive 
Sashimukhi. 

The whole question is whether in these circumstances the rever- 
sioners can be said to come within Ше description of persons com- 
petent to make a deposit under the said section 14A. 

We do not agree with Mr. Sen Gupta that the reversionerscan be 
regarded as the defaulting tenure-holders within tlie meaning of this 
seclion. Itis well settled that the estate which a Hindu widow 
inherits from her husband is what has been described as an estate of 
inheritance to herself and to the heirs of her husband, and it is not 
true to say that she holds only a particular estate or the interest of 
a life-tenant, the remaining interest being vested in the reversioners 
for the time being. So long as the Hindu widow is alive, she 
represents her husband’s estate ‘completely, and nobody else can be 
said to have a present interest in the property during her life-time. 
For all purposes of beneficial enjoyment she is the full owner, though 
her powers of alienation may be subject to certain restrictions. We 
cannot hold, therefore, that the reversioners themselves are holders 
of the putni, and entitled as such to make the deposit under 
section 14A. Ё 

We think, however, that opposite parties No. 1—3 were compe- 
tent to avoid the sale under this section as persons holding an 
interest in the patni by virtue of title acquired prior to the sale. 
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The interest of a reversionary heir during the life-time of a 
Hindu widow is undoubtedly of a contingent character, a mere 
possibility or sfes successionis, and not until the death of the female 
heir opens the succession to the reversioners, it is possible to prédi- 


‘cate which of them should succeed to the estate of the last male 


owner. As was held by the Judicial Committee in Janaki Ammal v. 
Narayanasamt Aiyer (т), the Court will accordingly refuse the next 
reversioner for che time being a declaration of his reversionary right 
under section 42 of the Specific Relief Act: allthe same, as was 
also pointed out in that case, a reversionary heir is “ recognised by 


“Courts of law as having a right to demand that the estate be kept 


free from waste and free from danger during its enjoyment by the 
widow or other owner for life. "' There is really no inconsistency in 
this, for, as their Lordships are careful to explain, a reversionary 
heir thus appealing to the Court truly for the conservation and just 
administration of the property does so in a representative cap'city, 
so that the corpus of the estate may pass unimpaired to those 
entitled to the reversion [See also the earlier judgment of the Judi- 


‘cial Committee іп Venkatanarayana Pillai v. Subbammal (2). In 


other words, the position seems to be that while the law will not 
take any notice of the interest of an individual reversioner as such, 
it will still recognise the interest of the reversioners as a body which 
in fact constitutes the reversion, and a reversionary heir is according- 
ly held entitled to maintain a suit for the protection of the reversion, 
such a suit being regarded as one brought in a representative capa- 
city and on behalf of all the reversioners. Asa general rule, the 
right to bring such a suit belongs to the presumptive reversioner, 
that is to say, the person who would succeed if the widow were to 
die at that moment, but it was recognised by the Judicial Committee ` 
in the case of Rani Anund Koer v. Court of Wards (3), that under 
certain circumstances even a remote contingent reversioner would be 
entitled to sue. It has also been held in Venkatanarayana Pillai v. 
Subbammal (supra) (2) that the -contingent reversioners may be 


.joined in the presumptive reversioner’s suit. 


it is thus that a reversionary heir has been held competent to sue 
for a declaration under section 42 of the Specific Relief Act that an 


:adoption or an alienation made by the widow is not valid and 
. binding against the inheritance. He can also institute a suit.to 
restrain the widow from committing waste and also make an appli- 


(1) (1916) L. К. 43 I. A. 207; I. L. R. 39 Mad, 634 ; 24 С. L. J. 309. 
(2) (1915) L: R. 42 I. A. 125 ; 21 C. І. J. 515. 
(3) (1880) L. R. 8I. A. 14;8C.L, К. 381 ; I. L. R. 6 Calc. 764. 
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cation to set aside an execution sale of any portion of the widow’s 
estate under order 21, rule до of the Code of Civil Procedure. In 
substance, а reversioner is deemed to have interest enough in the 
. estate to take steps to protect the corpus for the ultimate benefit 
of the persons to whom as reversioners the estate shall even- 
tually go. 


We think that on the same principles the reversioners must be 
held to be persons having such interest in the property during the 
life-time of the widow as will entitle them to save it from sale under 
section 14A of the Putni Regulation. The section does not say 
that the interest of the person making the deposit must be an 
interest i presenti. At a sale held under the Putni Regulation 
the purchaser does not get merely the right, title and interest of 
the holder of the tenure for the time being, but gets the tenure 
itself, without any such limitation as might affect the defaulting 
patnidar. The result is that not only the interest of the defaulting 
patnidar passes to the transferee, but the ullimate rights of the 
reversioners also go. In these circumstances we can see no reason 
why the reversioners should not be competent to make a deposit 
under section 144. In our opinion, the interest which they have 
in the property may be said to have accrued under a title acquired 
before the sale. The events which brought their right into existence 
were in fact the death of the last male owner Kshetra Nath 
Majumdar and his leaving a female owner as his heir with ultimate 
reversion to the male heirs of Kshetra Nath onthe death of the 
female owner. All these events were antecedent to the sale. 


We are not unmindful of the fact that the language of 
section 14A of the Putni Sale Law is somewhat different from that 
of order 2r, rule go of the Code of Civil Procedure, or of 
section 174 of the Bengal Tenancy Act. The expression used in 
this section approximates to that of order 21, rule 89 of the Code 
of Civil Procedure. Although there is no direct authority on the 
point, yet there are observations in several judgments which go to 
show thata reversioner is not ап incompetent person to make a 
deposit under order 27, rule 89 of the Code of Civil Procedure. 
Vide Brij Kishore Lal у. Pratap Narain (т); Adanamali Chetti v. 
Chinnaswami Reddi (2); Pankhabati Choudhurani wv. Nani Lal 
Singh (3). 


(1) (1919) 4 Patna L. J. 360. 
(2) [1926] A. I. К. Madras. 959. 
(3) (1912) 19 C. L. J. 72. 
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We hold, therefore, that the Court below was perfectly right in 
allowing the opposite parties to make the deposit under section 14A 


‚ of the Putni Sale Laws. 


The Rule is accordingly discharged with costs, the hearing-fee 
being assessed at two gold Mohurs. 


Biswas, J. :—1 agree. 


S. C. Rule discharged. 


APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ali and Mr. Justice 
Р. B. Pal.. 


SRIMATI RADHARANI DASSI 
0. 
SRIMATI BINODAMOYEE DASSI AND OTHERS." 


Res judicata—Civil Procedure Code (Act V of 1908), Secs. 11, бо, О. 21 Rr. 58, 
63— Claiming under —Execution creditor, if claims under judgment-debtor 
in a suit under О. 21 R. 65—Plea of res judicata, not a plea of estoppel— 
Res judicata between co-defendants—Attachment, effect of—Order in a claim 
case, when binds the judgment-debtor. 


Per Curiam : An execution creditor while claiming to take in execution 


the property of his judgment-debtor claims under the latter within the meaning 
of section 11 of the Code of Civil Procedure. 


Rukeya Banu v. Najira Banu (1) dissented from. 


Ап order ina claim case under Order 21 rule 58, Civil Procedure Code is 
conclusive as against the party against whom it is made and only against the pro- 
регез which are the subject matter of the claim case, The order is not 
binding on the judgment-debtor, if he was not a party to the tase. 


Ina suit by attaching dzcree-holder under Order 21 rule 63 the judgment- 
debtor may not be a necessary party. Whether he is a proper party in sucha 
suit depends on the pleadings. 


In order that the doctrine of ves judicata as between co-defendants should 
apply the conditions requisite are tbat (a) the co-defendants are necessary or 


*Appeal from Original Decree No. 103 .of 1938, against the decree of 
Nilendra Nath Basu, Esq., Subordinate Judge, 1st Court, of Hooghly, dated the 
26th November, 1937. 

(1) (1928) 1. L. R. 55 Calc. 448. 
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a Ф > ` - . 
proper parties іп the former suit; (b) there was conflict of interest between Civit, 
them; (с) that there was a necessity to decide that conflict in order to give 


1941, 
the plaintiff appropriate relief, and (d) that there was а decision of the question br . 
between the co-defendants. Sm. Байма Dassi 
Munni Bibi v. Trilokinath (1); Maung Sein Done v. Ma Pan Nyun (2); Sm. Binodamoyee 
and Kedar Nath Goenka у. Ram Narain Pal (3) followed. Dassi. 


Attachment does not create any specific charge in the property attached 
nor does it give a title to the attaching decree-holder in respect of the attached 
property. But attachment is the basis of the decree-holder's right tosassert 
judgment-debtor's interest in the attached property. ' 

Najimunessa Bibi v. Nacharuddin Sardar (4) referred to. 


Per Pal, 9. : Otherwise as the word “‘property” in section бо of the Civil 
Procedure Code is used in a very wide sense, even if the property does not 
belong to the judgment-debtor but if he has acquired any right or power in 
respect of the same which can be sold by him for his benefit such right or 
power will be seizable property within the meaning of the section. If the 
judgment-debtors have acquired a saleable interest against the plaintiff the 
creditors of judgment-debtors can take the property in execution of their 
decree, 


Najimunessa Bibi v. Nacharuddin Sardar (4) and Peari Mohan Saha v. 
Durlavi Dassya (5) referred to. 
Distinction between res judicata and estoppel stated. 
Appeal by Defendant No. 3. 
Suit for a declaration. 
The material facts appear from the judgment. 


Messrs. Benoyendra Prasad Bagchi and Amiya Prasad Майға 
for the Appellant. 


Messrs. Gopendza Nath Das and Kshitindra Kumar Mitra for 
the Plaintiff Respondent. 
C. A, V. 
The following judgments were delivered : 


(т) (1931) L. R. 58 I. A. 158; 53 C. L. J. 552. 
(2) (1932) L. R. 59 I. А. 247 ; 55 C. L. ]. 403. 
(3) (1935) L. R. 62 I. A. 224, 

(4) (1¢24) I. L, R. 51 Calc. 548 ; 39 C. L. J. 418. 
(5) (1913) 18 C. W. N. 954. 
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Nasim Ali, J. :—The following genealogy about which there 
is no dispute will explain the facts of the case :— 





] ; | 
Abinas (died in Khelaram ae 


1315 B. S) died in Kartic (died in Falgoon 
1326 B. S. 1336 B. S.) 


| 
Iz | | 
Rabi Atul (Def. 1) Upen 








Charu Maitsa Rajani Sajani 
(Def. 2) 


The facts which are not in dispute in this appeal are these : 

Abinas acquired the properties included in schedule Ка of 
the plaint, with his own earnings. Аз.һеһаа no son he and his 
wife liked defendants 1 and 2 very much. The latter used to live 
at the house of Abinas during his life-time. After Abinas’s 
death Binodamoyee being an illiterate Pardanashin lady, the 
properties inherited by her from Abinas were managed and looked 
after by defendants Nos. 1 and 2. On 6th Kartic, 1326 B. S.— 
23rd October, 1919, a deed of gift was executed by Binoda- 
moyee and Nibaran. The material portion of this document is 
this :— 

Reci pients of the deed of gift :— 

ER Atul Chandra Ghosh......... and Sri Sajani Kanta 
Ghosh ...... ME 

Executant of the deed of gift :— 

— Binodamoyee Dassi, widow of late Abinas Chandra 


. Ghosh ............ Sri Khelaram Ghosh and Sri Nibaran Chandra 


Ghosh, sons of late Dinanath Ghosh, by caste Sadgope......... . 

This deed of gift in respect of the movable and immovable 
properties mentioned in the schedules below is executed to the 
following effect : А 

І am Srimati Binodamoyee Dasi. Му husband the late Abinas 
Chandra Ghosh......... acquired......... various properties, movable 
and immovable......... with his own earnings and when after remain- 
ing in possession and enjoyment of the same he died leaving me 
as his sole heir, I inherited all those properties and have been 
till now possessing and enjoying them. But as I, being a woman 
cannot properly manage thése properties, you two, have been 
protecting and managing the properties since the death of my 
husband and if you had not managed allthose properties in that 
way, they would have been destroyed. Moreover I am highly 
pleased with you as you hold me in great respect and reverence 
and have been assisting me in performing my Bratas, Basanti 


= 
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Pooja, and other religious observances. But I have only a life- 

interest in all these properties and have no authority in law to 1941. 

dispose them of. Sj Khelaram Ghosh and 5). Nibaran Chandra Sm, padharani Dassi 

Ghosh, the elder and the younger brothers, respectively, of my QV. 

R s ; Sm, Binodamoyee 
husband, are the reversionary heirs, and you, Atul Chandra Dassi. 
Ghosh, are the son of the said elder brother of my husband and Nasim Ali, x 
you, Sajani Kanta Ghosh, are the son of the said younger brother —— 
of my husband. For these reasons, I who have got Ње life-estate 
in the properties, and my husband’s said elder and younger 
brothers, who are the next reversioners we three, jointly by this 
deed of gift make an absolute gift of our present and future rights 
and interests in the said properties as also in the properties pur- 
chased by myself. From this day you, down to your sons, grand- 
sons and other successors-in-interest go on enjoying and posses- 
sing in great felicity all the properties, either left by my husband 

or purchased by me, mentioned in the schedule, by exercising all 
kinds of rights therein including the rights of gift, sale «с. ......... 
e On the strength. of this deed 
of gift you go on enjoying and possessing the properties either by 
inducting new tenants therein or by evicting old tenants therefrom 
or by possessing them yourselves, after mutating your name in the 
records of the zemindars and of the Collectorate. So long as I, 
Sm. Binodamoyee Dassi, will remain alive, you will allow me to 
reside in the house at Kasibati, and will maintain me in a befitting 
manner and to the best of your abilities will perform the Bratas 

and Basanti Pooja etc. according to the conventions. You will not 
be entitled to object to these. The approximate value of the said 
properties gifted away is Rupees Nineteen Thousand Seven Hun- 
dred and ninety-five only (Rs. 19,795). 

I, Sri Khelaram Ghosh and I, Sri Nibaran Chandra Ghosh, we 
two, do hereby make a gift to you in conjunction with the said 
Binodamoyee Dassi, of the interest we have in the properties of the 
schedule as future reversioners. At no time shall we claim those 
properties on any ground whatever, nor shall our other heirs or 
legal representatives be entitled to do so and even if we or they 
do, it will not be valid. There are ample reasons why a gift of 
those properties should be made to you. Being very much pleased 
with you at your conduct and diligence we make a gift of our future 
rights to уой............... e 

This document was registered on oth February, 1920. Defen- 
dant No. 3 obtained a decree against defendant No. 2 in the year 
1926 and attached the properties mentioned in Schedule Kha of 
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the plaint in execution of the said decree. 8th September, 1936, 
was fixed for the sale of these properties. On 7th ‘September, 
1935, Binodamoyee raised the present suit in the Court of the 
Second Subordinate Judge at Hooghly for a declaration that the 
deed of gift dated 23rd October, 19:9, was a fraudulent, inoperative 
and void document. 

Her case in substance isthis: She is an illiterate old par- 
danashin lady. She is incapable of personally managing her own 
properties and defendants Nos. г and г have been carrying on 
the management on her behalfall along. After the death of her 
husband defendants Nos. 1 and 2 asked her to execute an 
Ammuktearnama in their favour. As she had implicit faith in them 
she agreed to execute an Ammuktearnama. Defendants Nos. 1 and 
2 got the deed of gift registered by her, representing to her that 
the same was ап Ammuktearnama. She was not aware of the con- 
tents of the said deed of gift; it was never read over to her. 
She had no independent advice at the time when she executed and 
registered the deed of gift. She was all along under the impression 
that the said document was an Ammuktearnama and that her pro- 
perties were being managed on the strength of that Ammuktear- 
nama. She came to know of the attachment of the properties in suit 
on the 16th Bhadra last (1st September, 1936). 

The suit was contested by defendant No. 3. Her case is as 
follows : Binodamoyee executed the deed of gift with full know- 
ledge and understanding of all its contents out of her own free 
will and on independent advice. Binodamoyee's allegation that 
She executed the deed of gift under the impression that it was 
an Ammuktearnama is absolutely false. Ever since the execution of 
the deed of gift defendants Nos. 1 and 2 are in possession of the 
properties covered by the said deed. 

The trial Judge decreed the suit on 26th November, 1937. 
He declared that the deed of gift was a fraudulent, inoperative and 
void document. 

Defendant No. 3 presented this appeal in this Court on 15th 
March, 1938. 

The first contention on behalf of the appellant is that the trial 
Judge was wrong in his appreciation of the facts of the case and 
that his decision that the deed of giftis fraudulent, inoperative and 
void is not borne out by the evidence on record. 

The value of the properties covered by the deed of gift as 
stated in it is about Rs. 20,000. Binodamoyee was about 62 years 
old at the time when the deed of gift was executed by her. She 
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. 
is illiterate and pardanashin. In the deed of gift there is no 
mention as regards the amount which she isto get for her main- 
tenance from the donees. There cannot be any doubt that the 


19041. 


gift was an improvident gift. She had no independent advice. c, padharani Dassi 


The writer and the attesting witnesses to the deed of gift were not 
called by the appellant to prove that the document was read over 
or explained to her or that she understood the contents of this 
document. 'There is no satisfactory explanation as to why they 
were not called. The appellant examined one Upendra Nath 
Ghosh. ‘This witness said that the plaintiff executed a deed of 
gift, but in his cross-examination he stated that he was not pre- 
sent at the time when this deed was executed. Binodamoyee in 
her evidence said that she was unaware of the contents of this 
document. The evidence in this case clearly shows that she had 
implicit confidence in defendants Nos. 1 and 2. Defendavts Nos. 
r and г admittedly were managing the properties at the time. 
Plaintiff's evidence that defendants asked her to execute an 
Ammuktearnama for the management of her properties is consistent 
with probabilities. The trial Judge was, therefore, right in believing 
her evidence. | 

There is no satisfactory evidence in this case to show that 
defendants Nos. 1 and 2 obtained possession of the properties 
covered by the deed of gift on the basis of the alleged gift before 
the properties were attached in execution of the decree obtained by 
the appellant. 

І ат therefore, of opinion that the deed of gift is void and 
inoperative and that defendants Nos. т and 2 did not acquire any 
title to the properties covered by the said deed of gift. 

'The next contention on behalf of the appellant is that in view 
of certain events which have happened since the presentation of the 
appeal in this Court the plaintiffs claim is now barred by zes 
judicata, | 

The subsequent events on which the appellant relies are 
these : . 


One Sarat Chandra Ghosh was added on the petition of the 
plaintiff as а defendant in this suit on the 3rd July, 1937, while 
this suit was pending before the trial Judge on the ground that he 
had attached the Kha schedule properties in execution of a 
decree obtained by him against defendants Nos. 1 and 2. Sarat 
was subsequently discharged from the category of the defendants 
on his own application on the ground that he had withdrawn the 
attachment, After the disposal of the present suit by the trial 
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Ervin: Judge Sarat again attached Kha schedule properties. Thereupon 
оя, Binodamoyee made an application under Order 21, rule 58 of 


Sm. Radharani Dassi the Code of Civil Procedure for releasing this property from attach- 
а Баве ment. This claim was allowed on 26th February, 1938. Sarat 
Dassi. thereafter brought a suit under Order 21, rule 63 of the Civil 
Nasim Ali, " Procedure Code in the Second Court of the Subordinate Judge 
— at Hooghly against Binodamoyee. In this suit defendants Nos. 2 
and 3 were impleaded as pro-forma defendants but they did not 
appear in this suit. The suit of Sarat was contested by Bino- 

damoyee. f 

On sth May, 1939, Sarat’s suit was decreed by the Sudordinate 
Judge. Не found that Binodamoyee’s life interest passed by the 
deed of gift to the donees and that this life interest was liable to 
be sold in execution of the decree obtained by Sarat. Binodamoyee 
then preferred an appeal against this decree in this Court but 
this was dismissed fcr her failure to pay the paper book costs. 

On these facts the argument on behalf of the appellant is this : 
The decision in Sarat's suit operates as res judicata between the 
plaintiff and defendant No. 3 inasmuch as (a) defendant No. 3 
claims under defendants Nos. т and 2, and (b) it has been decided 
finally that defendants Nos. 1 and 2 have acquired life interest in the 
properties in schedule Kha by gift from the plaintiff. 

Attachment does not create any specific charge on the pro- 
perty attached. It does not by itself give the attaching decree- 
holder in strictness а title to the attached properties but it is the 
basis of the decree-holder's right to assert his judgment-debtor's 
interest in the property attached [Wajimunessa Bibi у. Nacharuddin 
Sardar (т) ]. Isee no reason why this right created in favour of 
the decree-holder by attachment cannot be considered as a claim 
under the judgment-debtor within the meaning of Section rr of 
the Code of Civil Procedure. To hold otherwise would produce 
the result that the unsuccessful claimant in the former suit would 
be able to re-agitate the same dispute with the judgment-debtor 
as soon as‘the judgment-debtors’ property is attached by a credi- 
tor by tbe simple device of instituting a suit against the judg- 
ment-debtor and the attaching creditor. It may be that this view 
is not consistent with the decision in Rukeya Banu v. Najira 
Banu (2) But the authority of that case has been very much 
shaken by the decision of the Judicial Committee in Munni Bibrs 
case (3). 

(1) (1924) I. L, R. 51 Cale. 548 ; 39 C. L. J. 418. 


(2) (1928) I. L. R. 55 Calc. 448. 
(3) (1931) L L. R. 581. A. 158 ; 53 C. L, J, 552. 
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The plaintiff and defendants Nos. 1 and 2 were co-defendants 


in Sarat's suit. The limits within which the doctrine of ves judicata 
should be app lied as between co-defendants are these : 

(а) that the co-defendants were necessary or proper parties in 
the former suit : 

(b) that there was a conflict of interest between them : 

(c) that there was a necessity -to decide that conflict in order 
to give the plaintiff appropriate relief : and 

(d) that there was a decision of the question between the co- 
defendants. 

[See the cases of Munni Bibi v. Zirloki Nath (1); Maung 
Sein Done v. Ma Рап Nyun (2) and. Kedar, Nath Goenka v. Ram 
Narain Lal (3) ]. 

An order ina claim case is conclusive as against the party 
against whom it is made. It. is conclusive only as regards the 
properties which are the subject-matter of the claim case. Order 
21, rule 63 authorises the party against whom an order in the 
claim case is made to institute a suit to establish the right which 
he claims to the property attached. Where a claim is allowed 
but the judgment-debtor is not a party in the claim case.it cannot 
be said.that the order in the claim case is against the judgment- 
debtor. The petition of Binodamoyee under Order 21 rule 58 is not 
before us and we do not know whe ther defendants Nos. 1 and 2 were 
parties to the claim case. І ` 

Where a claim is allowed the attaching decree-holder is the 
person against whom the order in the claim-case is made. He is 
therefore, entitled in a suit under Order 21 rule 63 to establish 
the right.which he claims to the property attached. In such а 
Suit the judgment-debtor may not be a necessary party. But 
whether he is a proper party in such a suit would depend upon the 
pleadings. The pleadings, however, are not before us. 

On the materials before us it is not possible to determine whether 
the decision in Sarat’s suit operates as es judicata between the 
plaintiff.and the defendants Nos. x and 2. 

The result, therefore is that this appeal is allowed. The decree 
of the trial-Judge is set aside. The finding of the trial Judge 
that.the deed of gift executed by the plaintiff in favour of defen- 
dants Nos. 1 and 2 is void and inoperative is affirmed. The case 
is sent back to trial Judge in order to enable him.to determine 


(1) (1931) L. R. 581. А. 158; 53 C. L. J. 582. 
(2у (1932) L. К. 591. A. 247 ; 55 С. L. J. 403. 
(8) (1935) L. R. 62 I. A. 224. 
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the question whether the decision in Sarat's suit operates as res 
judicata between the plaintiff and the defendants Nos. т and 2 
after taking such evidence as the parties may choose to adduce 
on this point.. If the trial Judge finds that the said decision 
operates, as ves judicata between the plaintiff and defendants 
Nos. т апа 2 the suit will be dismissed. Otherwise the suit will 
be decreed. ‚ 

Costs in this appeal will abide the result. Hearing fee is assessed 
at ro gold mohurs. 

Pal, J. :—I agree. But I would like to add a few words 
on the question as to whether the claim of the defendant 
No. 3 in the present suit is a claim under defendants Nos, т 
and 2. 

The English law on the point is summarised thus in Halsbury’s 
Laws of England :-- 

“A judgment zmZer partes raises an estoppel only against the 
parties to the proceeding in which it is given, and their privies, i. e., 
those claiming and deriving title under them.” 

Later on the learned author says :— 

“An execution creditor is nota privy to the debtor and is 
not bound by an estoppel which prevents the debtor from 
denying the title of a third person who has in fact no property in 
the goods.” 

The following cases are relied on as supporting this pro- 
position :— 

Richards v. Johnston (1); Heane v. Rogers (2) ; Richard v. 


Jenkins (3) ; 
Heane v. Rogers (2) was an action of trover brought by the 


plaintiff (against whom a commission ot bankrupt had issued) 
against his assignees to recover goods which they had, as such 
assignees, sold. It appeared that the plaintiff himself had assisted 
the assignees by giving directions as to the sale of the goods and 
that, after the issuing of the commission, he gave notice to the 
lessors of a farm which he held that he had become bankrupt 
and that he was willing to give up the farm, and, in consequence, 
the lessors received the lease and accepted possession of the 
premises. In the present action his case was that the commission 
of bankrupt was invalid as he was nota trader within the meaning 
of the statute. f : 
Two questions arose for decision :— 


(1) (1859) 4 Н. & N. 660. (2) (1829) 9 B. & C. 577. 
(3) (1886) 18 О. B. D. 451 C. A. зе - 


H 
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[4 

(т) Whether the plaintiff was estopped from disputing the validity 
of the commission under which the defendant acted ; 

* (2) if he was not, whether the commission was valid. | 

' The second was a question juris positivi and depended entirely 
upon the construction of the then Bankrupt Statutes (34 & 35 Hen. 
8C.4; 13 Eliz. С.т; т Jac. т. C. 15; 21 Jac. І, C 19; 6 Geo. 
IV, C. 16). Опа construction of these statutes it was held that 
the plaintiff was not a trader and consequently was not liable to be 
adjudged bankrupt. 

On the first question also it was held that so far as the defen- 
dants (commission of bankrupt) was concerned the plaintiff was not 
in any way estopped. Bayley J. observed: “There 1s no doubt 
but that the express admission of a party to the suit or admissions 
implied from his conduct, are evidence, and strong evidence, 
against him, but we think that he is ..... ......... not estopped or 
concluded by them unless another person has been induced by 
them to alter his condition. In sucha case the party is estopped 
from disputing their truth with respect to that person and those 
claiming under him and that transaction ; but as to third persons 
he is not bound. Itis well established rule of law that estoppel 
binds parties and privies and not strangers.” 

In Richards v. Johnston (1), one William Johnston obtained a 
docree against R. H. Martin and in execution of this decree 
certain pieces of furniture were seized on the 18th October, 1&58, 
by the Sheriff under a writ of f Ja. One George Richards, an 
auctioneer residing in London, laid claim to the furniture and 
proved that in May, 1858, one Hord, father-in-law of Martin, 
applied to him for a loan, and offered a bill of sale of the furniture 
at Rose Cottage, Stevenage. Richards went down to Stevenage 
and there in the presence of Martin, a bill of sale of the goods 
in question was duly executed by Hord on the 27th May and 
registered on the rst June, 1858. Martin stated to Richards that 
the furnitures were Hord’s and went with Нога before a Magistrate 
where Hord in Martin's presence made a statutory declaration, that 
the goods were his (Hord's) own property. Я 

~ The execution creditor (the defendant) proved in this case that 
the furnitures seized had been sold and supplied by him to Martin 
and were seized under the f fa against Martin at his suit. 


Upon this evidence the learned Judge asked the Jury— 
(х) Whether there had been any dealing between Hord and 


(т) (1859) 4 H & N. 66. 
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д 
Martin so as to make the furniture the property of Hord as between 


himself and Martin ; - 
. and 


(2) if not, whether in point of fact there had been an actual 
transfer of the goods from Martin to Hord. 

The Jury found that there had been no actual transfer from 
Martin to Hord. The case was decided in favour of the creditor. 
Pollock, C. B. said: “А Sheriff who comes to seize the goods of 
a debtor armed with a writ of execution in favour of a creditor, 
is not bound by estoppels which might have prevented the debtor 
himself from claiming the goods.” " 

Martin, B, observed: “There is no doubt but that Martin 
stood by and assented while his father-in-law assigned the goods 
to the claimant, who lent his money and took the assignment 
honestly. But Martin was по party to the assignment. There © 
was therefore only a title by estoppel as against him. ............... 
It was clear that, ifan action of trover had been brought against 
Martin by the present claimant, Martin would have been estopped. 


‘But no authority has been cited to shew that a judgment:creditor 


is party or privy to the acts of the judgment-debtor. The fja 
directs the Sheriff to seize the goods of the debtor. The Sheriff 
isa stranger to the debtor, and the only question for him is— 
Ате these goods the goods of the debtor or not?  .......... es. We 


` must say that the Sheriff and the execution creditor are not bound 


by the estoppel which would affect the execution debtor.” Watson, 
B and Channell, B also took the same view : 4 

Watson, B, observed: “Though Martin may be estopped, there 
was no transfer of any kind, no pretence of any transfer from Martin 
to Hord : therefore the property did not pass at all.” : 

Channel, B. said: ‘Whatever may have been the case as 
against Martin there was no estoppel which could prevail against the 
execution creditor." 

In course of the hearing of this case Martin, B, is reported to 
have observed that the execution creditor claims adversely to 
his debtor, and Pollock C. B. enquired if there was any authority 
that an execution creditor could not claim any property which the. 
execution debtor had disabled himself from claiming. 

Richards v. Jenkins (т) (Lord Esher -M. R., Bowen L. J, &- 
Fry L. f) :— 

In ‘this case the defendant, the execution creditor having reco- 
vered a judgment against опе Williams, took out execution against 


(1) (1887) 18 Q. B. D. 451 (C. A.) 
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him and certain goods found to be in his possession were scized by 
the Sheriff under a jeri facias issued upon the judgment. The 
plaintiff claimed those goods as belonging to him. 

It appeared that the plaintiff had prior to 1884 made a 
demise of a brick field and had let therewith certain personal 
chattels to the debtor, Williams. These personal chattels were the 
goods seized. 

The plaintiff became bankrupt in 1884 bm did not inform the 
trustee in bankruptcy that he owned these goods, The debtor 
Williams, the tenant of the brick-yard, being unware of the plain- 
tiffs bankruptcy continued to pay him money for the hire of the 
goods. The case of the plaintiff was that though as result of his 
bankruptcy the property іп the goods would vest in the trustee in 
bankruptcy, his hirer was estopped from denying his title as 


he continued to pay him the hire money cven after the bank-. 


ruptcy. : 

The question to be decided in this case was whether the 
goods are the, goods of the claimant as against the execution 
creditor. ` | 

Assuming that the execution debtors was estopped from saying 
that the goods were not the claimant’s and that if the claimant 
brought ап action against the execution debtor in respect of the 
hire of the goods, the execution debtor would ............... have no 
defence, Lord Esher M. R. observed: “Even then there would 
be merely an estoppel between those parties and such an estoppel 
would give the claimant no real title to or interest in the goods. 
Such an estoppel merely prevents the party who is estopped from 
saying as against some other [arty that the goods do not belong 
to such other party, though in fact they do not belong to bim; 
and.it only takes effect as between parties and privies. J the 
execution creditor could for this: purpose be said to claim through 
and under the execution debtor so asto be in privity with him he 
might be estopped. But-I do not think he can be said so to 
claim ; he claims through and by the law as against the execution 
debtor and not through and under him, That appears to me 
to be the effect of what was said by the Judges in Ads v, 
Johnston (т), though no doubt that case was not on all fours with 
the present." 

Fry L. J. said: The question we have to answer is whether the 
goods at the time of the seizure were the property of the claimant 
as against the execution creditor. It seems to me clear that the 

(1) (1859) 4 Н & N. 660, | 
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К 
claimant had at the time no property in the goods. At the utmost 
he had only a right by way of estoppel against the execution debtor. 
Assuming that he had that, such an estoppel is only effective as 
between parties and privies: In my opinion the execution creditor 
is not a party or privy to the estoppel, and is not bound by it. " 

It was found in this case that the goods were in the possession-of 
the execution debtor and therefore grima-facie they were his. The 
question in issue was not whether thé goods were really the execu- 
tion debtor’s but whether they were the goods of the claimant as 
against the execution creditor. The claimant, therefore, was to 
shew affirmatively that he had some title to or interest in the goods 
as against the execution creditor. If it appears on the facts that the 
claimant had no title to the goods, he must fail. 

Similarly the following passage occurs in Bigelow’s: “ Law of 
Estoppel " :— 

* No privity exists between creditor and debtor ; there is neither 
devolution nor subordination of rights in the relation................. ; 
EE seltene ess oe a anon to OL ДИ. 
in азу... for the legal relation between debtor and 
creditor is one of antagonism rather than of confidence or of 
mutual dependence, zer dy estate, for they have none in the debtor's 
land; tes The truth is the relation of judgment creditors to their 
debtors real estate is anomalous. They have alien upon it by 
virtue of statute law, but they have no interest in it such as makes 
them privies in estate with the debtor. ” 

It may be noticed here that though the learned authors referred 
to above use the word ‘privy’ which does not occur in section зт of 
the Indian Civil Procedure Code, some of the authorities relied on 
by them in support of the proposition use expressions similar to the 
one used in the Indian Civil Procedure Code. Lord Esher, for 
example, in Richards v, Jenkins (1), says that the execution creditor 
cannot be said to claim through and under the execution debtor. 
According to His Lordship he claims ¢hrouwgh and by the law as 
against thé execution debtor and not through and under him. : 

All the above cases, it must have been noticed, are cases on 
estoppel. The doctrine of zes judicata no doubt resembles the 
doctrine of estoppel in some respects; but the two are materially 
different. The distinction between the two doctrines was explained 
by Mahmood, J., in Sitaram v. Amir Begam (2). “ That the effect 
of the plea of zes judicata,” said the learned Judge, “ may in the 


(1) (1887) 18 О.В, D, 451 (C. А.). 
(2) (1884) 1. L. R. 8 All. 324 (332). 
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result, operate like an estoppel, by preventing a party to a litigation 
from denying the accuracy of the former adjudication, cannot be 194r. 
doubted.” But here the similarity between the two rules virtually Sm, Radharani Dassi 
ends. “Perhaps the shortest way to describe the difference between Sm. Bino аеруда 
the plea of ves judicata and ап estoppel is to say that while the ‚ Dassi. 
former prohibits the Court from entering into an inquiry at all as Pal, F. 
toa matter already adjudicated upon, the latter prohibits a party 

after the inquiry has already been entered upon, from proving 

anything which would contradict his own previous declaration or 

acts to the prejudice of another party who relying upon those 

declarations or acts, has altered his position. In other words 

ves judicata prohibits an inquiry iz limine, whilst an estoppel is 

only a piece of evidence.” The doctrine of ‘ves judicata’ differs 

from ‘estoppel’ chiefly in not resulling from an act of party himself 

but froma decision of the Court. An execution creditor while 

claiming to take in execution a property in assertion of his debtor’s 

title thereto may not claim through and under his debtor so as to 

be bound by his debtor’s acts, and his claim may, for this purpose, 

be adverse to the debtor ; yet, what he is claiming to take is nothing 

but his judgment debtor’s title and any determination of that title i 
available to the judgment-debtor himself as against any claimant 

will be equally available to him. The plea of ves judicata is not 

merely a plea of estoppel. It amounts to an assertion that the very 

legal rights of the parties are such as they have been determined 

to be by the judgment of a competent Court and no other Court 

should proceed to determine this again. А matter once formally 

decided is decided once for all as between the parties to the 

decision or as between those claiming under them. That which 

has been delivered in judgment must be taken for established truth. 

In all probability itistrue in fact ; even.if not, it is expedient that 

it should be held aS true none the less. The operation of the 

doctrine isthus the transformation of a question of fact into a 

question of law. 


Section 11 of the Code of Civil Procedure simply requires that 
the party in the subsequent suit must claim wzdezr the party in the 
former suit. Here the execution creditor is claiming to assert the 
very title of his debtor. He claims the debtor's title and nothing 
else. In my judgment he is claiming under his judgment debtor 
within the meaning of the section. 


The decisions of the Indian Courts having direct bearing on 
the meaning and scope of section 11 of the Code of Civil Procedure, 
seem to take the view that the execution cteditor while claiming 
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to take in execution the property of his judgment-debtor claims 
under him within the meaning of the above section. - 

Thus in Ram Sewak v. Bahal & others (1), (Sulaiman, C. J. & 
Benner, J), certain property was attached by Sin execution of а 
decree against R as belonging to R. A suit filed by.P to which 
both R and S were impleaded for a declaration that he was the 
absolute owner of the property was decreed. Subsequently; B 
another creditor of R, attached the same properly in execution of 
his decree and it was purchased by N. P then filed another 
declaratory suit : | 

It was held that the question of title decided in prior suit:was 
binding on R and all the subsequent representatives. 

Sulaiman, C. J. observed that as B attached the property sub- 
sequently to the decree he must be deemed to be a. representative of 
R. Hence the previous judgment operated as res judicata against 

R and also against attaching creditor B. : 

It was further observed by the learncd Chief Tastee: “ It will 
be intolerable for Ram Sewak ifall simple creditors of Raghubir 
were to call upon him to prove his title over and over again. 

In U Tha Lu v. Devanarain & others (2), (Dunkley, J.), it was 
held that in a suit under Order 21, Rule 63 Civil. Procedure Code 


“the decree-holder claims under his judgment-debtor within: the 


meaning of section 11 Civil Procedure Code. 
* The decree-holder in such a suit claims. under his judgment- 
debtor because he is litigating to assert the title of his judgment- 
debtor to the property, and he obtains his right to bring or defend 
the suit through his judgment-debtor. See also Ramjiwan v. Inder 
Bahadur (3). ` 

These are sufficient authorities for saying that the execution 
creditor claims under the judgment-debtor within the meaning of 
section 11 of the Civil Procedure Code when he seeks to seize and 
sell the property as belonging to his judgment-debtor. . 


The authority contrary to this view is to be found in Rukeya 
Batu v. Najira Banu (4). But the authority of that case is very 
much shaken by the decision of the Judicial Committee in Munni 
Bibi v. Tirlokinath (5). 

In my opinion the question may be approached from another 


(1) [1935] All. 888. 

(2) [1934] Rang. 206. 

(3) {1936] All. 722. 

(4) (1928) I. L. R. 55 Cale. 448 

(5) (1931) L. К. 58 I. A. 158 ; 53 C. L. J. 552. 
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view point. Section бо of the Code of Civil Procedure lays down Сп. 
.what properties сап be taken in execution. The word ‘property’ is 1941, 
used there in a very wide sense. All the interests in the- properties Sm, Radharani Dassi 
which are available to the judgment-debtor for his benefit can be M 

j н Р р Sm, Binodamcyee 
seized in execution. Even if the property does not belong to the Dassi. 


judgment-debtor, if he has acquired any right or power in respect of Pal, F, 
the same which can be sold by him for his benefit, such right or — 
power will be seizable property within the meaning of the section. f 
See, in this connection Wafimunnessa Bibi v. Nacharuddin 
. Sarkar (1). 
Assuming that the prior decision will operate as res judicata 
between the present plaintiff and the present defendants Nos. 1 and 
2, the defendants Nos. 1 and 2 would be entitled to sell the property 
so as to enable the purchaser from them to take the-plea of 
res judicata as against the present plaintiff. Plea of res judicata is 
not strictly a mere plea of estoppel. The legal rights of the pro- 
perties are such as they have beén determined to be by the judg- 
ment of a competent Court. т 
Consequently as against the present plaintiff the defendants 
Nos. 1 and 2 can be said to have acquired a saleable interest in the 
property itself. The property can therefore be taken in execution 
by a creditor of the defendants Nos. 1 апа 2. The decision in 
` Peart Mohan Shah v. Durlavi Dassya (2) is an authority for this 
view. 


А. T. М. Case remanded. 


(1) (1924) I. L. R. 51 Calc. 548 ; 39 C. L. J. 418. 
(2) (1913) 18 C. W. N. 984. 
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Before Mr. Justice B. К. Mukherjea and Mr. Justice 
C. C. Biswas. 


JWALA PROSAD SAHA’ 
v. 
BACHU LAL GUPTA.* 


Custody—The Guardian and Wards Act (VIII of 1890) Sec. 25—Safety and 
welfare of the minor, the only criterion for grant of custody by Court— 
Imposition of limit upon the father's right of custody. | 

Section 25 of the Guardian and Wards Act, 1890, is applicable to the case 
of an application by father for restoration of the child from its maternal grand 
parents to his custody. The child.was with its maternal grand parents some 
years after the death of the mother. The section is applicable not only to actual 
but also to constructive or legal custody. i 

When the father of a child is alive and has not abandoned his right, the 
maternal grandfather or any other relation who has the actual custody of the 
child must, be deemed to have that custcdy with the knowledge and consent of 
the father, 

Mohideen Ibrahim Nachi v. Mahomed Ibrahim Saheb (1) followed. 

The father as the natural guardian has the legal right to the custody of 
his child and the Court would not interfere with his right, except when the 
safety or the welfare of the child requires such interference, 

A Court will be justified in imposing limits upon the father’s 1ight of custody, 
if the exercise of such rights would materially interfere with the health and 
happicess of the minor. 

Appeal by the Opposite Party. 
Application by father under Section 25 of the Guardian and 
Wards Act praying for restoration of his minor son to his custody. 

` The material facts will appear from the judgment. 

Messrs. Gopendra Nath Das and Hari Prosanna Mukherjee for 
the Appellant. 
Messrs. Hiralal Chakravarti, Rabindra Nath Bhattacherjee and 


Arunennra Nath Tagore for the Respondent. 
C. A. V. 
The judgment of the Court was as follows : 


Mukherjea, J.:—This appeal is directed against an order of 
the District Judge, Birbhum, dated May 28, 1940, passed under. 
Section 25 of the Guardian and Wards Act directing that the 
minor Chittaranjan Gupta should be returned to the custody of 


his father Bechulal Gupta, the respondent petitioner. ГҺе |іпѓапё - 


is a boy aged only eight years and а few months. Не was born 


* Appeal from Original Order No. 164 of 1940, against the order of 
M. A.Ispahani, Esq., District Judge of Birbhum, in Misc. Case No. 16 of 
1940, dated 28th May, 1940. Y 

(1) (1915) I, L. К. 39 Mad. 608. 
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LÀ 
in December, 1932 at Suri in the house of his maternal grandfather, 
Jwala Prosad Saha, who is the appellant before us. His mother 
died only six days after his birth, and it is not disputed that he 
has been in the house of his maternal grand-parents since then and 
brought up by them as their own son. $ 


-It was on March 27, 1940 that Bechulal Gupta, the father of 
the minor made this application as his natural guardian, under 
Section 25 of the Guardian and Wards Act, praying that the child 
might be restored to his custody. The application was opposed 
by his maternal grandfather Jwala Prosad Saha on several grounds. 
It was said, in the first place, the application was not a dona fide 
one and that the petitioner had never cared to look after his 
infant son ever since his birth, and neither he nor the other 
members of his family had paid any visit to the child except on 
rare occasions. The petitioner, it was said made a proposal to 
marry the second daughter of the opposite party and as the latter 
refused to accept his proposal, he became angry and with a view 
to’ wreak vengeance on the opposite party and his wife who were 
very much attached to the child, sent a pleader’s letter demanding 
that the child should be returned to him. It was contended further 
that it would not be conducive to the welfare and happiness of 
the child if he was removed at this age to new and unfamiliar 
surroundings ; and estrangement from the opposite party and his 
wife whom he looked upon as his own parents might seriously affect 
his health. 

The District Judge considered all these matters and came to 
the conclusion that although the child was well looked after and 
tended by the.maternal grand-parents, it would. be after all to 
«his interest to return to his father and live with him. As a sudden 
Separation from his maternal grand- parents might affect the health 
of the child, the District Judge dirccted that the boy should remain 
with the opposite party till the Christmas holiday of 1941. During 
this period the father would be entitléd to the company of-his son 
during the holidays and on ceremonial occasions, and would be at 
liberty to take him away from Suri at his expense. From the 
Chirstmas holidays of 1941 the minor would remain permanently 
with his father. It was further directed that if the wife of the oppo- 
site party died within this period, the child should be returned 
to his father: It is the propriety of-this order that. has been 
challenged before us in this appeal. M А 
' Mr. Das who appears for the appellant has contended in the 


first place, that the order of the District Judge is not warranted by: 
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law, inasmuch as Section 25 of the Guardian and Wards Act has 
no application to the facts of this case. He has contended, in the 
second place, that in the circumstances of the present case the 
welfare and happiness of the child demand that the present custody 
and control should not be interfered with. f 

So far as the first point is concerned, Mr. Das argues that 
Section 25 of the Guardian and Wards Act contemplates a case 
where a ward leaves or is remoyed from the custody of his guardian. 
As in the present case, the minor was never іп the custody -of -his 
father and lived all along with his maternal grand parents, that 
section could not possibly apply. The language of the section is 
undoubtedly not very clear, but we think that the word “ custody ” 
as used in the section refers not only to actual but also to construc- 
tive or legal custody. When the father of a child is alive and has 
not abandoned his right, the maternal grand-father or for the 
matter of that any other relation who has the actual custody of the 
boy must be deemed to have that custody with the knowledge 
and consent of-the father. Legally it is the father who has the 
custody of the child in such circumstances, and the child can be 
deemed, within the meaning ofthe section, to be removed from 
such legal custody, when the person in whose actual possession he 


_ is, repudiates to the guardian’s knowledge the right of the latter 


to the actual or legal custody of the minor. This was the view 
taken by the Madras High Court in the case of Mohideen Lbrahim 
Nachi у. Г. Mahomed Ibrahim Sahib (т) and in our opinion it 
would be a sound view to take.: To hold otherwise would be to . 
admit that there is no provision in the Guardian and Wards Act 
under which a guardian, even if he is appointed by a Court, can 
apply for having the custody ofthe minor who had never been in 
his custody before. As was pointed out by the Allahabad High 
Court in the case of U/ma Kuar v. Bhaga Kanta Kuar(z),a 
guardian may in such cases be said to have got legal custody from 
the very moment of his appointment as a guardian and can make 
an application under Section 25 of the Guardian and Wards Act. 
The first contention of Mr. Das is, therefore, overruled. 

Coming now to the merits of the case, it is not disputed that 
the father, as the natural guardian, has the legal right to the 
custody of his child and the Court would not interfere with his 
right, except when the safety or the welfare of the child requires 
such interference. It cannot be said in the present case that the 

(1) (1915) I. L. R. 39 Mad. 608. 

(2) (1915) I. L. R. 37 All. 515. 
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father had abandoned the custody of his child to his maternal 
grand-father and is now capriciously reasserting his rights. The 
father could not reasonably have demanded the return of the child 
so long as it was very young and required the actual nursing of 
his grand-mother. There is no allegation of misconduct.on the 
part of the father, or any moral unfitness which would disentitle 
him to the custody of his son. We are not satisfied that the present 
case was the outcome of any bitterness of feeling that came into 
existence on account of the refusal of the opposite party to marry 
his second daughter to the petitioner. 


It is perfectly true that the rights of parents regarding the 
custody and control of their children are to be exercised, not in 
the interest and for the benefit of the parents, but in the intercst 
and for the welfare of the children themselves | vide Jn the matter 
of Joshy Assam (t)]. The Court would be perfectly justified in 
imposing limits upon the father's right of custody, if the exercise 
of such rights would materially interfere with the health and 
happiness of the minor. In the present casc the only thing that 
could be said оп behalf of the opposite party is that the minor is 
still very young, that he has been born: and brought up under 
particular environment, and it may tell upon his health if he is 
removed from his present surroundings and compelled to live 
amongst people whom he cannot but regard as strangers. We 
think that the direction given by the District Judge that the child 
should remain with the maternal grand-parents for some time more 
and in the meantime he should be given opportunity of being 
familiar with his father was a very proper one. Speaking for 
ourselves, we might be inclined to put off the time for final separa- 
tion'to a later date. But as we find the boy had stayed with the 
father during this as well as the previous summer vacation and 
has become familiar with his new surroundings, it will not Бе 
proper in our opinion to alter the directions given by the District 
Judge in this respect. The result is that this appeal is dismissed. 
We make no order as to costs. 

‘Biswas, J. :—I agree. 

A. T. M, . E Apseal dismissed, 

(1) (1895) I. L. К. 23 Calc. 290. 
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\ Before Justice C. C. Biswas aud Mr. Justice 
T.J. Y. Roxburgh. 
SK. BUDHAN MIA 
2. 
JOTINDRA MOHAN DUTT.* 
Bengal Money Lenders Act (X B. C. of 1940), Section 36(6), clause (a) sub- 
clause (ii)—Re-opening of decree—Order refusing to re-open decree, if 


appealable 


An Order refusing to re-open а decree on an application under Section 36(6) 


"of the Bengal Money Lenders Act is non-appealable: — Promode Nath v, 


Rasheshwari (1) followed. 

No appeal lies against an order made under Sub-clause (ii) of section 36(6) 
of the Bengal Money Lenders Act being under O. 47 R. 7(1) of the Code of 
Civil Procedure as one for review under the Code. 

As the relief in an application under sub-clause (ii) of clause (a) of Section 36 
of the Bengal Money Lenders Act, ipso facto involves a re-opening of the decree, 
a new decree in accordance with the provisions of the Act should be passed. 

Suresh Chandra у. Lal Mohan (2) and Rai Manmotha Nath у. Renula(3) dise 
sented from Mritunjoy v. Netai Chand (4) and Juggannath v. Madan Mohan (5) 
and Anath Nath у. Rajendra Nath (б) followed. 

Appeal by the Judgment-debtor as also an Application under 
Section 115 of the Code of Civil Procedure. 

Application by the judgment debtor under clause (a) (ii) of 
Section 36(6) of the Bengal Money Lenners Act. i 

The material facts will appear from the judgment. 

Messrs. Hiralal Chakravarti and Shyamadas Bhattacherji for 
the Appellant Petitioner. 

Messrs. Gour Mohan Dutt and Satya Charan Pain for Respon- 
dent Opposite Party, r 

The judgments of the Court were as follows : 

Biswas, J.:—This case arises outof an application made by 
a judgment-debtor under clause (a) (ii) of Section 36(6) ofthe 
Bengal Money Lenders Actin respect of a preliminary mortgage 
decree. The petitioner before us is not the original borrower, but 
a purchaser from him of the equity of redemption in the mort- 
gaged property, and it is sufficient to state that on the authority 
of the decision іп Satendra Nath v. Amarendra Nath (т) he .will 

* Appeal from Original Order No. 113 of 1941, and Applieation against the 
order of R. K. Basu, Esq., Subordinate Judge, 1st Court, Howrah, dated the 
22nd of February, 1941. 


(1) (19041) 45 C. W. N. 776. (2) (1941) 45 C. W, М. 859. 
(3) (1941) 45 C: W. N. 863. (4) (1941) 45 C. W. N. 976, 
(5) (1941) 45 C. W. N. 1042. (6) (1941) 45 C. W. N. 975, 


@) (1941) 73 C, L. J. 435 ; 45 C. W. N. 530. 
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be deemed to be a “borrower” within the meaning of the Act as 
defined in Section (2) (22). 

The loan here was for a sum of Rs. 9,000 which one Rabim 
Bux had borrowed from the opposite patty on mortgage, agreeing 
to pay interest at the rate of 15 per cent per annum. On the 
6th September, 1938 the opposite party instituted a suit to enforce 
the mortgage, making the petitioner as well as Rahim Bux party 
defendant, and on the goth March, 1940 he recovered- against 
them both a preliminary mortgage decree for a total sum of 
Rs. 19,951-15, which included a sum of Rs. 9,000 on account of 
principal, Rs. 9,454-8 on account of interest and the balance as 
costs. Onthe Bengal Money Lenders Act 1Беп coming into force, 
the petitioner made the present application to Фе learned Subor- 
dinate Judge of Howrah who һай passed the decree, asking for 
relief under various sections of the Act, namely, Sections 30, 31, 34 
and 36. It was not disputed that the interest allowed by the 
decree was in excess of the limits specified in Section 30. What 
the learned Subordinate Judge did accordingly was to write down 
the amount payable under the decree, so as to bring it within those 
limits, but he refused to “re-open " the decree under Section 36(2) 
and grant any further reliefs, such as the grant of instalments in 
respect of the amount to which the decree was so written down. 
It is the propriety of this decision that is challenged before us. 

„The petitioner filed an appeal as well as an application under 
Section 115 of the Code of Civil Procedure against the order of 
learned Subordinate Judge which was passed on the 22nd Febru- 
ary, 1941. In view of the decision in Promode Nath v. Raseshwari 
(1), the appeal has not been pressed, and in our opinion, it must 
be dismissed as incompetent. ~It was held in that case that where 
on an application under Section 36(6) the Court refuses to re-open 
a decree, the order is non-appealable, whether it is made under 
sub-clause (1) or | sub-clause (i). The Bengal Money Lenders 
Act certainly confers no right of appeal against such an order, and 

‚ in so far as the order is made under sub-clause (ii) an appeal 
would be expressly barred by the provisions of rule 7(1) of 


Order XLVII of the Code of Civil Procedure, treating the applica- - 


tion as one for review under the ‘Code. That being so, we can 
deal with the matter only in our revisional jurisdiction. 

Coming to the question which was actually canvassed in this 
case, it should be perhaps sufficient to state that the point is now 
covered by authority. The learned Subordinate Judge here seems 
to have followed the decision of Edgley, J. in Suresh Chandra v. 

G) (1941) 45 C. W. N. 776. 
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Lal Mohan (1), and Rai Manmatha Nath v. Renula (2), though 
he does not mention any of thesé cases in his order. The view 
expressed by Edgley, J. has, however, been expressly dissented 
from by Sen, J. in Mritunjoy v. Netai Chand (3), and Juggannath _ 
v. Madan Mohan (4), and there is also a decision of a Division 
Bench which in effect over-rules Edgley, J. Алай Nath v. Rajen- 
dra Nath (5). For ourselves, we are inclined io agree with the 
view expressed in these later cases. 

The question is, what did the legislature mean by the words 
in Sub-section (2) of Section 36 “If in exercise of the powers 
conferred by Sub-section (т), the Court re-opens a decree "? 
Sub-section (т) itself says nothing about re-opening a decree ” : 
it refers to the re-opening of transactions and the re-opening of 
accounts, and in proviso (ii), it forbids the doing of anything which 
“ affects ” any decree of a Court other than a decree of the kind 
indicated therein. That would seem to suggest that the legisla- 
ture intended that in giving relief in exercise of the powers under 
Section (1), it should be possible in some cases to “ affect" a 
decree, and that in such cases only Sub-section (2) should apply. 
The interpretation would perhaps have been easier, if therefore, 
instead of the expression “ re-open a decree," Sub-section (2) had 
used the words of proviso (ii) to Sub-section (т) and said, “ does 
anything which affects a decree." 

We are not unmindful that such an interpretation might lead 
to the unnecessary and somewhat anomalous result that in some 
cases the Court shall be required to pass a new decree under 
clause (a) of Sub-section (2) where it will be futile to do so. For 
example, if a borrower is sued on a bond given in satisfaction of 
a liability arising out of a decree of the -kind which may be 
“ affected " under the terms of proviso (ii) to Sub-section (1), it 
should be possible to give him all the relief he can conceivably 
ask for under the Act, in connection with the decree passed in 
the very suit which is brought on the bond. and there ought not 
to be any question of passing а new decree in the place of the 
prior decree which ex Aypothest was satisfied by the execution of 
the bond. And still on the interpretation we have suggested above, 
it shoald be necessary for the Court to pass a new decree in 
respect ‘of such satisfied liability, because the old decree was 
being * affected." | 

On the other hand, it seems to us that if we were to_hold that 


(1) (1942) 45 С. W, N. 859. (2) (1941) 45 C. W. N. 863, 
(3) (1941) 45 C. W. N. 976. . (4) (1941) 45 C. W. N. 1042, 
(5) (1941) 45 C. W. N. 975. 
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the word *'re-opens a decree” ‘in sub-section (2) only mean 
' re-opening à decree in the sense in which, for example, a decree 
is re-opened in review, that would involve a tautology, and merely 
amount to saying that if the Court “ re-opens ” or re-makes a 
decree, it shall re-open or re-make the decree in a certain way, 
but in that case the sub-section will have given no indication as 
to when it should apply and when it should not. 


It is not ‘necessary, however. for the purposes of the present 
case to pursue the matter further, for, the application here was 
made for review of the decree in question under sub-clause (ii) of 
clause (a) of Section 36(6), and if relief is given by way of review, 
then that procedure itself must 4050 facto involve a “ re-opening ” 
of the decree in any sense of the term. That being so, the learned 
` Subordinate Judge was, in our opinion, bound to pass a “ new 
decree ” in accordance. with the provisions of the Act under the 
terms of clause (a) of sub-section (2). 


The order of the Court below must, therefore, be set aside. 
and the case remitted to him in order that he may dispose of it in 
accordance with law. : 


The result is, that the appeal is dismissed, but the application 
under Section 115 of the Code of Civil Procedure is allowed. We 
make no order as to costs in either the appeal or the application. 
The stay Rule 779M of 1941 is discharged. 


“Roxburgh, J. :—I agree. 


P. R. Appeal dismissed : 
Application allowed. 
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CRIMINAL REFERENCE. 


Before Sir Harold Derbyshire, Knight, Chief Justice 
and Mr. Justice C. Bartley. 


THE EMPEROR 
0. 
HARIDAS ОКП, * 


Indian Census Act (XXIV of 1939), sectious го and 11—Giving false answer 
intentionally to questions by census 'enumerator—Proccedings taken under 
Indian Penal Code (Act XLV of 1860)—Sanction of Provincial Government 
not obtained—Proceedings, if without jurisdiction. 


The accused person intentionally gave false answer to dusdions asked himby . 
the[Census Officer. Proceedings were taken against him under the Indian Penal 
Code without the previous sanction of the Provincial Government г 


Held, thet no such p-osecution could be instituted except with the previous 
sanction referred to in section 10 of the Indian Census Act. 


Per C: F.: lt was open to the person who was prosecuted in this case to 
draw the attention of the Magistrate to sections 10 and 11 of the Indian Census 
Act and then when the Magistrate had satisfied himself that this prosecution 
did arise out of the provisions of the Census Act referred to in sections то añd 
11 thereof, it was his duty to proceed no further in the matter, 


Reference under section 438 Criminal Procedure Code. 
The material facts will appear from the following 
Reference. 
^A brief analysis of the case. 


That on 2:st February, 1941 Altaf Hossain Tarafdar, an 
enumerator of Block:No. IV of Bongaon town, appointed under the 
Indian Census Act went to the house of Jate Annada Prosad Ukil of 


‘Bongaon anl Haridas Ukil aged about-24 gave him details of the 


inmates of the house and according to the enumerator Haridas gave 
the number of the inmates as 22 and this was a false information as 
the number was 18 and the enumerator reported the matter verbally 
to S. D. O., Bongaon who senthim to Babu S. К. Mitter, Charge 
Superintendent of the Census Operation at Bongaon and Babu S. К. 
Mitter, who was a Sub-Deputy Magistrate, also asked to verify and 
report and he reported on 2rst February, ro41 that there was an 


* Criminal Reference No. 64 of 1941, by J, N. Basu Roy, Esq., Sessions 
Judge, Jessore, dated the 4th April, 1941, recommending that the criminal 
proceeding started by Mr. M. Rahman, Sub-Divisional Magistrate of Bongaon be 
quashed. 
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inflation of three persons who were inmates of the house but who 
were temporarily absent and were expected to coine on Sunday— 
23rd February, 1941—and the learned S. D. O., Moulvi М. Rahaman 
after receiving the report and perusing it examined the aforesaid 
'enumeratoron oath on 22nd February, т94т and issued a warrant 
with bail of Ks. тосо with two sureties against Haridas Ukil under 
section 193/417 Indian Penal Code. This petition for revision has 
been filed against this order for prosecution. 

2. The order recommended for revision— 

It is the order of Moulvi M. Rahman, S. D. O., Bongaon, prose- 
cuting Haridas "Ukil under sections 193 and 417 Indian Penal Code 
that is recommended for revision. 

3. In what particular portion of the order the Court considers 
an error on a point of law to exist :' 

‘The entire order appears to be erroneous. 

4. The grounds upon which the order should be revised : 

Itappears'that an enumerator is a Census Officer under the 
Indian Census Act XXIV of 1939 and he is also a public servant 
under section 3 of the aforesaid Act. Under section 6 of that Act a 
Census Officer may ask all questions relating to the taking of 


census to any person within the limits of^ the local area for which . 


he is appointed and under section 9 clause (c) of the aforesaid Act 
any person who intentionally gives a false answer to any question 
asked of him bya Cénsus Officer which he is legally bound by 
section 6 to answer is punishable with fine. From the facts as 
stated on oath by the enumerator it appears that Haridas Ukil 
inflated the number by intentionally giving a false answer and so 
he committed an offence under section 9(с) of the Indian Census 
Act. Section’ to of the Indian Census Act shows that a sanction of 
the Provincial Governinent, or of an authority authorised in this 
behalf by the Provincial “Government is required for such a prose- 
cution. This is however not a prosecution under Indian Census Act 
and so section то of Indian Census Act УШ поі apply. The next 
seclion—section rr 15 the important section. The section recites 
that nothing in the Indian Census Act shall be deemed to prevent 
any person from being prosecuted under any other law for any act 
or omission which constitutes an offence under that Act with the 
important proviso—that no such prosecution shall be instituted 
except’ with the previous sanction referred to in section го. So 
there is no bar to the prosecution of Haridas Ukil in respect of 
acts which constitute an offence under section o(c) of Indian 
Census Act if these ‘acts -also show that an offence under any 
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section of Indian Penal Code (here under sections 417 and 193) has 
been also committed but if the alleged acts constitute also 
an offence under Indian Census Act the previous sanction 
of the Provincial Government or of an authority autho- 
rised in this behalf by the Provincial Government must be 


‘obtained. This is in my view the plain meaning of the section ur 


of Indian Census Act. The learned Subdivisional Magistrate 
may take cognizance of offences under Indian Penal Code under 
section 190 Criminal Procedure Code but if the facts complained 
of constitute an offence under Indian Census Act the proviso to 
section 11 of Indian Census Act of 1939 will apply and before he 
can start a prosecution the necessary sanction must be obtained. 
Section 190 Criminal Procedure Code ‘does not authorise the 
learned Subdivisional Magistrate to disregard the clear provision 
of section тг of Indian Census Act. The learned pleader who 
appeared for the Crown admitted that no sanction had been 
obtained here and the record also does not show that any sanction 
had been obtained. So Iam of opinion that the order of the 
learned Subdivisional Magistrate prosecuting Haridas Ukil under 
sections 193 and 417 Indian Penal Code is illegal. I shall now very 
briefly discuss whether section 417 Indian Penal Code and sece 
tion 193 Indian Penal Code are applicable to the facts on which 
the complaint had been based. A false statement to an enumerator 
cannot possibly injure the enumerator in body, mind, reputation 
or property and in my opinion section 417 Indian Penal Code 
does not apply. It has been urged that the second part of section 
193 Indian Penal Code applies as Haridas Ukil was legally bound 
to state the truth by the express provision of Indian Census Act. 
It is doubtful whether the statement of Haridas Ukil to the 
enumerator is evidence, specifically in view of section 13 of 
Indian Census Act. Iam of opinion that the prosecution here is 
illegal in view of section тт of Indian Census Act and on this 
ground I recommend that the criminal proceeding started by 
the learned Subdivisional Magistrate, Bongaon against” Haridas 
Ukil be quashed. ; | 

Messrs. S. N. Banerji (Sr.), Satindra Nath Mukherji, 
Samarendra Nath Mukherji and Tapan Kumar Mitter for the 
Accused. 

Na one for the Crown. 


o 


The judgments of the Court were as follows : 
Bartley, J. ;—This isa Reference under section 438 of the 
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* 
Code of Criminal Prodedure made by the learned Sessions Judge 
of Tessore. 

'The facts are that а Census Enumerator appointed under the 
provisions of the Indian Census Act reported that Haridas Ukil, 
aresident of Bongaon, gave false information to him regarding 
the number of people actually resident in a particular house. The 
Sub-Divisional Officer of Bangaon took cognizance on this report, 
examined the enumerator and issued process under sections 193 
and417 of the Indian Penal Code against Haridas Ukil, the ori- 
ginal informant. 

The learned Jucge has referred the matter to this Court re- 
commending that the said order under which Haridas Ukil has 
been directed to be brought up for trial should be set aside on 
the ground that no such proceedings can be taken without the 
previous sanction of the Provincial Government. 

Iam of opinion that the contention of the learned Judge is 
correct and that the present Reference must be accepted. Section 
to of the Indian Census Act lays down : | 

“ No prosecution under this Act shall be instituted except with 
the prévious sanction of the Provincial Government or of an 
authority authorised in this behalf by the Provincial Government.” 

Section тт provides: “ Nothing in this Act shall be deemed 
to prevent any person from being prosecuted under any other law 
for any Act or omission which constitutes an offence under this 
Act : 

Provided that no such prosecution shall be instituted except 
with the previous sanction referred to in Section ro." 

The complaint in the present case upon which process was issued 

' was that the accused person intentionally gave a false answer to a 
question asked him by a Census Officer and thereby committed an 
offence under Section 9(c) of the Indian Census Act. Had pro- 
ceedings been taken under that Act, the previous sanction of the 
Provincial Government or of an authority authorised by them 
would have been necessary under Section ro. In the present case, 
however, proceedings were actually taken under the Indian Penal 
Code. But even in this case under the proviso to Section тт of 
Indian Census Act, no such prosecution can be instituted except 
with the previous sanction referred to in Section ro. It is not 
contended that any previous sanction was obtained in the present 
case and the proceedings of the learned Magistrate were, therefore, 
without jurisdiction. ` 

J accordingly hold that the present Reference must be accepted 
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апа the proceedings under Section 417 and si 193 of the. 
Indian Penal Code must be quashed. 

Derbyshire, C. J.:—I agree with the order that has: iis 
been made. It seems to me, however, that these cumbersome 
proceedings whereby the matter was brought before the Sessions 
Judge and then before this Court might have been avoided. It 
is clear that under Sections то and 1t of the Indian Census Act 
no prosecution either under the Census Act or under the Indian 
Penal Code could be instituted in this matter except with the 
previous sanction of the Provincial Government or of an authority 
authorised in this'behalf by the Provincial Government. It seems 
to me that it was open to the person who was prosecuted in this 
case to draw the attention of the Magistrate to Sections то and тт 
of the Indian Census Act and then when the Magistrate had satis- 
fied himself that this prosecution did aris? out of the provisions 
of the Census Act referred to in Sections ro and тт thereof, it 
was his duty to proceed no further in the matter. That could, in 
my opinion have been done in this case and this procedure which 
is both expensive and cumbersome could have been avoided. 


> 


р, 5.; Р. N. R. Reference accepted, 


— 


APPELLATE CRIMINAL. 


Before Mr. Justice C. Bartley and Mr. Justice 
A. S. M. Akram. - — 


THE EMPEROR - 
MANIK GAZI.* 


Code of Crininal Procedure (Act V of 1808), section 164, statement tinder} 
tf adinissible—Indian Evidence Act (I of 1872), sections 145 and 157. * ^ > 


A statement made under section 164 of the “Code of Criminal Procédure 
is not inadmissible in evidence and may be used to corroborate or contradict а 
statement made in Court in the manner provided by sections 145 and 157 of the 
Indian Evidence Act. , 

A prosecution witness was examined under section 164. of the Code of 
Criminal Procedure and when examined before the--Court of sessions was 
declared hosti'e and cross examined on the statement which. he had already 
made under section 164 of the Code of Griminal Procedure. Farther the 


*Criminal Admitted Appeal No. 737 of 1940, from a decision of A. B, 
Ganguli, Esq., Additional Sessions Judge, Khulna, dated the 21st. - Septem- 
ber, ы 


Vor. 74.) HIGH COÜRT. 


statement was actually used by the prosecution to discredit their own witness 
as provided by section 155 of the Evidence Act. The Judge in his charge to 
jury did not emphasize the need of considerable amount of caution in relying 
upon the statement : 

Held, that it was incumbent on the Judge to do soand the absence of any 
such direction prejudiced the accused. 

Appeal under section 410 of the Code of Сапа Procedure by 
the Accused. 

The material facts will appear from the judgment. 

Mr. Sudhansu Sekhar Mukherjee for the Appellant. 

Mr. Bireswar Chatterjee for the Crown. 

The judgments of the Court were as follows : 

Bartley, J. :—The appellant in this case was placed upon his 
trial upon a charge of murder before a jury consisting of 7 persons 
in the Court the learned Additional Sessions Judge of Khulna. 


The jury by a verdict of 4 to3 found him guilly and the 
learned Judge who records that though he does not agree with 
the verdict of the jury, he accepts it, convict him under section 
302 of the Indian Penal Code and sentenced him to transportation 
for life. 

The case for the ЕН УА was briefly that on the night of 
the roth of June, 1940, one Madar Gazi was returning home when 
he was suddenly attacked in a jute field by the appellant who 
stabbed him in the abdomen with a dagger. At the time of the 
occurrence he 'was accompanied by a man called Jasim Gazi who 
was examined in the case as a prosecution witness. This man 
was in front of him at the time of the actual assault. In the Court 
of Sessions his evidence was that he heard Madar saying that 
Manik had stabbed him but he did not see any body there. His 
original statement which for some reason, not apparent from the 
record, was recorded by a Magistrate under section 164 ‘of the 
Code of Criminal Procedure was that he heard Madar saying that 
Manik had stabbed him and he turned back and saw two men run- 
ning away, one towards the south and the other towards the north. 
He could recognizé Manik who was running towards.the south. 

The injured man was brought home with a blood-stained knife 
in his hand. He told a number of people that Manik had stabbed 
him with the knife. He was attended by a doctor ‘who recorded 
his dying declaration, according to him, at about 2 O'ciock in the 
morning. 

The declaration was to the effect that Manik Gazi had 
stabbed him that evening a little after dusk in the jute field -of 
Tara'Gazi. "The witness Jasim saw the occurrence and both men 
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caught the assailant, snatched away the dagger from him and he 
ran away. There was another man with him. 

This dying declaration does not appear to be made over to the 
Police at the time of the investigation although the doctor came ' 
back next day after the arrival of the investigating officer. The 
injured man died about 4 O’clock that day. 

Information had been lodged to the //апа about у O'clock in 
the morning of the 11th of June and it contained the story that 


_after the stabbing there was a struggle between the assailant and the 


witness Jasim Gazi after which the assailant escaped. 

The information also contained the statement that the informant 
who was a brother of the deceased man had seen the dagger, 
with which his brother was stabbed, in the hands of a man called 
Asiruddi. For that reason he believed that Asiruddi was also 
connected with the occurrence. 

In his charge to the jury the learned Judge pointed out, in the 
first place, that there was no evidence of any adequate motive 
though he added quite rightly that it was not obligatory for the 
prosecution to prove it. When dealing with the evidence, however, 
the charge delivered by the learned Judge was not entirely, 
satisfactory in that there are important omissions with regard to 
certain very material aspects of the case as presented in the 
evidence. ; 

The only evidence beyond the dying declaration’ made by the 
deceased man is that of prosecution witness No. 19, Jasim Gazi. 
The record shows that this witness was examined under sectión 164 
of the Code of Criminal Procedure, a somewhat unusual feature of 
the present case. 

When examined before the Court. of Sessions this witness was 
declared hostile and cross-examined on the statement which he had 
already made under section 164 of the Code of Criminal Procedure. ' 
In connection with this evidence, the learned Judge said that the 
prosecution was allowed to prove this statement which was to.the 
effect that the witness had recognizéd Manik. He then pointed out 
that even in his deposition before the committing Court, the witness 
refused to adhere to the statement and finally went on to say that 
in any case his statement under section 164 of the Code of Ciiminal 
Procedure is not evidence in the case and that the jury could not 
even consider whether the statement was true or not. 

This of course is nota correct direction of law. A statement 
made under section 164 of the Code of Criminal Procedure is not 
inadmissible in evidence and may be used to corroborate or contras 
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. . Й 
dict а statement made іп Court in the manner ‘provided by 
sections 145 and 157 of the Indian Evidence Act. 

А further consideration of the present case is that the state- 
ment was actually used by the prosecution to discredit their own 
witness in the manner- provided by section 155 of the Evidence Act. 

In these circumstances we think it was incumbent upon the 
learned Judge to emphasize to the jury that they should exercise a 
very considerable amount of caution before making up their 
minds, to rely upon the statement of the witness upon whom 
_ even the prosecution did not rely to any considerable extent. 
We think the absence of any such direction in the charge of 
the learned Judge must be held to have prejudiced the case of the 
appellant. ` 

Again there is no reference in the charge to the details contained 

in the first information report and the name of the man Asiruddi 
who, as it appears from the evidence, was the only person actually 
connected with the ownership of the dagger with which the deceased 
was stabbed, is not to be found in the charge delivered by the 
learned Judge. . 
. A further point which is not mentioned is that although the 
recorded dying declaration was, according to the doctor, taken 
before the arrival of the investigating police officer and although 
the doctor himself came back to the house during the investigation, 
that dying declaration was not made over to the investigating officer, 
according to his own evidence, for 4 days after the date of 
occurrence. т 

We are of opinion, therefore, that this point should certainly 
have been put to the jury in view of the position that the only 
direct evidence in the case besides the dying declaration was the 
evidence given by the witness Jasim Gazi. 

In view of these infirmities in the learned Judge’s charge we are 
of opinion that the majority verdict of the jury finding the appellant 
guilty of murder cannot be sustained as, in our view, there was such 
non-direction on material points in the case as amounted to preju- 
dice. We accordingly allow this appeal, set aside the majority verdict 
of the jury and the conviction and the sentence based thereon 
and remand ‘the case for retrial in accordance with law before 
some other Court. 

Akram, J. :—I agree. 

р, S. ; Р. №. Re Appeal allowed : 
Case sent back for retrial. 
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Before Mr. Justice N. G. A. Edgley. 
NOOR JEHAN BEGUM 


v. 


EUGENE TISCENKO.* 


Mahomedan Law—Marriage, dissolution of—Plaintiff with Russian dówicile 
converted to Islam in India—Whether dissolution can be made by a.cable 
by the plaintiff to her husband—Court, if has jurisdiction to allow 
such dissalution-—Procedure to be followed in presenting Islam—Such proce- 
dure, if absolute and opposed to public policy-—Marriage. if can be dissolved 


by observing the personal law of convert to ‘Islam—Christian marriage, 
meaning of. 


Domicile for the time being of a married pair affords the test of jurisdiction 
of Court to dissolve marriage. Where plaintiff and the defendant have a 
Russian domicile the Court has no jurisdiction to make a decree for dissolution 
of marriage. The plaintiff’s right to obtain dissolution of marriage must be 
decided in the Russian Court and does not depend upon the personal law of her 
religion on the plaintiff's conversion to Islam, even assuming that such per- 
sonal law forms part of Ње lex fori of the Indian Court. Such cases do not 
come within the matrimonia] jurisdiction of the Court under Section 35 of the 
Letters Patent nor under the provisions of the Indian Divorce Act of 1569 as 
amended by Act XXV of 1926. Nor do the provisions of the Indian and 
Colonial Divorce Jurisdiction Act of 1926 apply. 


By the amending Act of 1926 the provisions of the Indian Divorce Act of 
1859 as regards domicile have been brought into conformity with the law.of 
England which is that the domicile for the time being of the married pair affords 
the only true test for the time being of Court to dissolve marriage. 


Le Mesurier v. Le Mesurier (1); Keyes у. Keys (2); Giordane v. Сора 
(3); Banerjee у. Banerjee (4) and Lee у. Lee (5) considered. 


A Christian woman who is converted to Islam in a country in which Islamic 
law is in force cannot disregard her domicile and if she has a foreign domicile 
(in this case Russian domicile), she cannot be allowed to dissolve her Christian 
marriage by following the principles'of Mahomedan law as laid down in Hedaya,~ 
Fatawa Alamgiri and other treatises : 

Ayesha Bibi v. Bireswar Ghose (0); Chelimut-nessa Bibi v. Surendra Nath 
Sen (7) distinguished. А 1 

* Suit No. 1605 of 1942. . 

(1) L. R. (1895) A. C. 417 (450). (а) L. К. (1921) P. 204. 

(3) (1912) I. L. R. 40 Calc. 215. (4) (1898) ЗС. W. N. aso. 

(5) (1924) 5 Lah, 147, 157. 

(6) (1929) 33 C. W. N. cl. XXIX (notes). ' 

(7) Unreported. Decision of Buckland J. referred to in Ayesha ү. Bireshwar 

53 C. W. N. cl.XXIX (notes). 
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The expression ‘Christian marriage” is one which precludes the -possi- 
bility ofa marriage with another person during the life time of the first spouse 
-unless the first marriage has been duly dissolved by the lex fori of the country 
in whicb the parties to marriage are domiciled. ‘ 


Hyde v. Hyde aud Woodmansee (1) ; Brunkley v. Attorney General (2) and 
` Bethel v. Hiddyard (3) relied on. 


Marriage in Soviet Russia is essentially a Christian marriage and in deciding 
whether any particular union ОЁ one man and one woman is for life the fact 
that the union is made dissoluble in certain events by the laws of the country 
where it is entered is to be disregarded. 

Nochimson v. Nachimson (4) £ ollowed. 


Muslim jurists draw a distinction between a conversion: which takes place in 
an Islamic country where poth parties to the marriage may be brought before 
a Kazi and a conversion which takes place in a country which is not subject to 
the laws of Islam. Even if it be assumed that India is an Islamic country there 
can be no lawful dissolution of marital tie unless Islam *had been presented to 
the unconverted party by the Court acting as Kasi. Mere request by a cable 
from a convert to her husband to embrace Islamic faith is not sufficient to 
constitute a valid offer of the faith and divorce cannot be sought on a refusal 
based on such offer. : ч 


Muslim authorities do not contemplate a case of conversion of wife to Islam 
in an Islamic country while her husband is a foreigner domiciled in a foreign 
country. ` 


A convert to Islam cannot obtain dissolution of marriage by following the 
rules of Mahomedan law as laid down in Hedaya and Fatawa-Alamgiri inasmuch 
as the rules laid-down there are obsolete and opposed to public policy. There is 
no equity in such a rule and it conflicts with the fundamental principles of 
English law which are fo:lowed in India in matrimonial cases. 


Mahomedan law is not the law of British India. It is only the law so far as 
the laws of India have directed it to be observed. 

Skeikh Kundratulla v. Mahini Mohan Shaha (5); Budansa Rowther v. Fatima 
Bi (6) relied on. 

Section `$ of the Shariat Асі, -1937 (Act XXVI of 1937) having been 
repealed by the Dissolution of Marriage Act of 1939 -(Act УШ of 1939) the 
Shariat Act, 1937 is only intended to affect marriages contracted in accordance 


with Mahomedan law and not marriages between Muslims and non-muslims. 


In the matter of Ram Kumari’s case (7) that marriage might have been 


dissolved by giving proper notice to her husband or by seeking the intervention ' 


of Court are obiter and no reason for this assumption has been stated. 


Mahatab-un-nissa v. Rifaquatullah (8) doubted. 


(1) (1856) 1 P. & D. 130. (2) (1890) 15 P. & D. 76. 
(3) (1880) 38 Ch. Div. 220. (4) (1030) P. 217. 

(8) (1869) 4 B. L. К. 134 (F. B.). 

(6) (1913) 26 M. L. J. 260. 

(7) (1891) I. L. R. 18 Cale. 264 

(8) (1925) 85 I. C. 439. 
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The personal law of Muslims cannot operate to dissolve а Christian marriage 
according to law of England. Therefore a civil marriage at Registrar's office 
in London between a Mahomedan domicile in India and an English woman 
cannot be dissolved by the husband handing to the wife a talaknama and without 
a decree of Court of law : 

Rex v. Hammersmith Superindendent, Registrar of Marriages: Mir Anwar- 
uddin, Exparte (1) referred to. i 

But a civil marriage. in Scotland between a Christian woman subsequently 
converted to Mahomedanism and a Mahomadan domiciled in British India 
cannot be dissolved by having recourse to the provisions of personal law t.e. to 
say by the husband giving talak. ` 

Khambatta у. Khambatta (2) doubted. 

Skinner v, Skinner (3) referred to. 

Marriage solemnized under the provisions of Indian Christian Marriage Act 
(Act XV of 1872) is essentially monogamous and ап Indian Christian who had 
been converted ‘to Islam cannot legally contract a second marriage while his 
marriage to the Christian wife is subsisting. 


John Jiban Chandra Dutta v. Abinash Chandrr Sen (4) doubted. 

Suit for dissolution of marriage. 

The material facts will appear from the judgment. 

Mr. J. N. Majumdar and Mr. M. N. Ghose for the Plaintiff. 


Mr. S. M. Bose (amicus curie) with Mr. John Alfred Clough 
and Mr. Das for the Defendant. 


The judgment of the Court was as follows : 


In this case а lady who describes herself as Noor Jehan Begum 
sues for a decree for the dissolution of her marriage with Eugene 
Tiscenko, a Russian subject, at present residing at Edinburgh in 
Great Britain. In the alternative, she asked for a declaration that 
her marriage with the defendant stands dissolved. 

The plaintiff's suit first appeared in the Undefended List but, 
having regard to certain legal points of far-reaching importance, 
which arise in connection with this: matter, I thought it desirable 
that the law relating to the case should be discussed in full, and I 
therefore asked Mr. S. M. Bose to appear as amicus cuzig. He has 
been assisted by Mr. Clough and Mr. Das, and Iam very grateful 
to these gentlemen for the help which they .have given me in 
deciding this case. 


In her plaint the plaintiff states that she is of Russian parentage 


(1) [1917] 1 K. B. 634. 

(2) (1984) 1. L. К. 59 Bom 278. 

(3) (1897) L. R. 25 I. A. 34 ; I. L. К. 25 Calc. 537. 
(4) (1939) 69 C. L. J. 338. 
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: * . 
and until recently was a Christian. She was born in Poland and on 
the 2oth May, 1931 was married in Berlin according. to civil rites to 


the defendant, who is a Russian. She goes on to state that she’ 


-lived with her husband at various places in Europe until June, 1938, 
during which period her life with her husband was unhappy. The 
parties last resided in Rome whence the plaintiff came to Calcutta, 
while the defendant went to Great Britain in order to qualify himself 
for a British medical degree. ‘he plaintiff arrived in Calcutta at 
the beginning of September, 1938, where she has been residing ever 
since and the defendant has not joined her. She states that her 
husband has not been maintaining her or her son sirce their arrival 
in India and she has been living partly on het own earnings and 
partly on help received from her mother from time to time. - 


In paragraph 7 of her plaint she states that, on the 27th June, 
1940, she of her own free will and after due deliberation embraced 
the Islamic faith and took the name of Noor Jehan. The conversion 
took place at the Nakoda Mosque at 19 Chowringee Road, in 
Calcutta. 


In paragraph 8 of the plaint the plaintiff states that upon her 
conversion as aforesaid she sent a message by telegram on the 28th 
June, 1940, to the defendant informing him of her conversion to 
Islam and calling upon him to accept the Islamic faith. The 
defendant, however, did not comply with the plaintiff's request and 
indignantly refused to embrace Islam. The defendant informed 
the plaintiff of that fact by a telegraphic message which was deli- 
vered to the plaintiff at her place of residence aforesaid on the 2nd 
July, 1940. ‘ 

If it be the law that the plaintiff by reason of her conversion to 
Islam is. entitled either to a decree for the dissolution of her 
marriage with the defendant on the ground that the latter has 
` refused to adopt Islam, or a declaration to the effect that the 

marriage stands dissolved by reason of her conversion, it is of 
course, essential in the first place for her to satisfy the Court that 
her conversion is ofa боза fide character. She has given evidence 
on this point, which indicates grima facie that her conversion was 
bona fide. Itis unfortunate that it has not been possible for Mr. 
Bose to test this evidence by means of cross-examination as, in his 
“capacity as amicus curi@, he had no instructions upon which such 
cross-examination could be based. In certain respects the plaintiff's 
testimony cannot be regarded as being very convincing in its nature, 
but, in view of the fact thatit stands unrebutted, Iam not ina 
position to hold that she was not a бола fide convert to Islam. 
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TE The plaintiffs suit must, therefore, be decided on the footing 
юш. that she has been converted from Christianity to Islam, but the 
Noor Jehan Begum question must be examined whether the- fact of her conversion 
Е Lm coupled with her husband's refusal to adopt her new faith, consti- 
ugene Tiscenko. : Я : 
— tutes a ground sufficient in law to enable this Court to grant the 
plaintiff the relief which she seeks. 


At the outset I think it is desirable to formulate certain general 
principles relating to matrimonial suits, which appear to be firmly 
established according to private international law. Those principles 
have been concisely summarised by Sir John Beaumont, С. J. in the 
case of Khambatta v. Kham batta (т) as follows :— | 

“ Certain principles of law relevant to the determination of this 
question are, in my opinion, firmly established: in the realm of 
private international law: (i) The forms necessary to constitute a 
valid marriage and the construction of the marriage contract depend 
on the Æx loci contractus, that is, the law of the place where the 
marriage ceremony is performed: (И) оп marriage the wife auto- 
matically acquires the domicile of her husband: (iii) the.status of 
spouses and their rights and obligations arising under the marriage 
contract are governed by the Æx domicilii, that is, by the law of 
the country in which for the time being they are domiciled [see 
Harvey у. Farnie (2) and Nachimson у. Nachimson (3) |, (iv) the 
rights and obligations of the parties relating to the dissolution of 
the marriage do not form part of the marriage contract, but arise ` 
out of, and are incidental to, such contract, and are governed by the 
lex domicilii, [see Nachimson v. Nathimson (3) Р. 

In addition to the four general principles formulated above, 
there is a fifth rule of general application, which has been stated 
by Sir Sahdilal C. J. in the case of Zee v. Zez (4), in the following 
terms :— ; 

“It is the duty of the Court before which an action of this 
description is brought to decide, in accordance with the rules of 
its own municipal law, whether it has jurisdiction to entertain the 
action. If the Ax fori contains a definite rule governing jurisdic- 
tion over the case, that rule must be followed irrespective of ihe 
question whether it is in accordance with the corresponding rule 
of other countries or not, and whether the decree granted by the 
Court would or would not be recognised by the tribunals of a 
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foreign country.” 
(1) (1934) I. L. R. z9 Bom, 278. 
(2) (1882) 8 App. Cas. 43. 
(3) [1930] P. 217. 
(4) (1924) I. L. R 5 Lah. 147 (157). 2 
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With regard to the prayer in the plaint, in which the plaintiff 
asks of a decree for the dissolution of her marriage, it was 
admitted by Mr. Majumdar during the course of his argument 
that this is not a case which comes within the matrimonial juris- 
diction ‘of this Court under section 35 of the Letters Patent ог in 
which this Court would have jurisdiction to dissolve the marriage 
either under the provisions of the Indian Divorce Act of 1869, as 
amended by Act 75 of 1926, or under those of the Indian and 
Colonial Divorce Jurisdiction Act of 1926, read in the light of the 
rules framed under section т (IV) of that Act. The difficulty 
with which the plaintiff would be confionted in applying to this 
Court in its matrimonial jurisdiction for the dissolution of her 
marriage would be that she would have to show that she and her 
husband were domiciled in India or were British subjects domiciled 
in England or Scotland at the time of the presentation of her 
petition for divorce. Admittedly, howeévcr, the plaintiff and her 
husband are Russians who were married in Berlin according to: 
civil rites on the 2oth May, 1931. Н follows therefore that they 
have a Russian domicile. 


By the amendment of 1926 the provisions of the Indian Divorce 
Act as regards domicile have been brought into conformity with 
the law of England. Under. section 2 of Act IV of 1863, as it 
stood before the amendment of 1926, it had been held that 
residence in India at the time of presenting the petition was 
sufficient to confer jurisdiction on the Indian Courts, provided 
the parties ‘professed the christian religion, and it was on that 
ground that in 1912 Fletcher, J. granted a divorce to an Italian 
domiciled in Italy but resident in India in the case of Giordane 
v. Gtordane (т), although that decree would have been invalid 
outside India. 


The English rule on this point is that the Court has no juris- 
diction completely to dissolve the marriage tie unless the parties 
are domiciled within the jurisdiction of the Court at the time 
when the proceedings are commenced. The leading case on this 
point is that of Ze Mesurier v. Le Mesurier (2) in which the 
Judicial Committee of the Privy Council came to the following 
conclusion (at p. 450) :— 

"Their Lordships have in these circumstances, and upon these 
considerations, come to the conclusion that, according to the 
international law, the domicile for the time being of the married 

(1) (1912) L L. В. 40 Cale, 215. 

(2) (1895) App. Cases. 417 (450). 
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С. pai affords the only true test of jurisdiction to dissolve their 

1941, marriage. "They concur, without reservation, in the views expressed 

Noor Jehan Begum by Lord Penzance in Wilson v: Wilson (1), which were obviously 

аа meant to refer, not to question arising іп regard to mutual rights 
Eugene Tiscenko. Р . d n RA 

ENS of married persons, but to jurisdiction in the matter of divorce :— 

‘It is the strong inclination of my own opinion that the only fair 

and satisfactory rule to adopt on this matter of jurisdiction is 

to insist upon the parties in all cases referring their matrimonial 

differences to the Courts of the country in which they are domi- 

ciled. Different communities have different views and laws res- 

pecting matrimonial obligations, and a different estimate of'the 

- causes which should justify divorce. Itis both just and reasona- 

ble, therefore, that the differences of married people should be 

adjusted in accordance with the laws of the community to which 

they belong, and dealt with by the tribunals which alone can 

administer those laws. Ап honest adherence to this principle, 

moreover, will preclude the scandal which arises when a man and 

a woman are held to be man and wife іп one country and strangers. 


in another’.” 


‘The principle laid down in the case of Ze Mesurier v. Le 
Masurier (2), was followed by Sir Henry Duke in the case of 
Keyes v. Keyes (3). In that case it was contended that the Courts 
in India were empowered to dissolve a marriage between parties 

` domiciled in England but resident in India.. Reliance was placed 
on the provisions of section z of Act IV of 1869, as it.stood 
before the amendment of 1926, upon the practice ‘of so years, 
until Indian Courts had granted divorces to  petitioners who 
were resident in India, and upon the dictum of Sir Lawrence 
Jenkins, C. J. in the case of Banėrjee v. Banerjee (4) to the 
effect that — 


ҮСТ the Indian legislature has not made domicile the test. 
of the Court’s authority to grant a divorce”. 


The learned President, pointed out that, in so far as it might 
have been decided in the case of Wibayet v. Nibayet (5), that 
jurisdiction in divorce could be held to depend upon the residence 
of the parties, the. authority of that case had been destroyed by 
the judgment of the Privy Council in the case of Le Mesurier v. 
Le Mesurier (6), and that, according to the law of England, apart 


(1) (1872). L. R. 2 P. & D. 435, 442. ` 

(2) (1895) A. C. 417 (450). (3) (1921) P. 204, " 
(4) (1898) 3 C. W. N. 250. 

(5) (1878) 4 Prob. Div. 1. (6) (1895) A. C. 417. 
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from any express statutory provision which might exist, tbe juris- ' 


diction to decree the dissolution of' a marriage depended upon 
the domicile of the parties. He further held that the provisions 
ofthe India Councils Act “could not be deemed to warrant the 
making of laws by the Government of India to interfere with tbe 
status of subjects of the Crown not domiciled in India" and he 
adopted the principle laid down in the case of Le Mesurier v. 
Le Mesurier (1) as being conformable to international law and 
preferable to a principle which would involve infringement of the 
rules of other communities. Although on-the facts of that case 
the learned ‘President granted the petitioner a decree for the 
dissolution of his marriage, the effect of his decision was to hold that 
the Indian Courts had no jurisdiction to decree the dissolution of 
marriage between parties not domiciled in India. 

There was по appeal against Sir Henry Duke's decision in the 
case of Keyes v. Keyes (2) and, in view of the doubt which that 
decision had thrown upon the validity of the decrees granted 
in the past by Courts in India in matrimonial suits, the Indian 
Divorce Validating Act (XI and XII Geo. V., Ch. 18) was enacted 
by the British Parliament іп r9zr for the purpose of validating 
Such decrees. 


The correctness of Sir Henry Duke's decision was questioned 
in India by a Full Bench of the Lahore High Court in 1924 in 
the case of Zee v. Lee (3), in which that Couxt declined to follow 
the decision in Keyes v. Keyes (2), and held that the Courts in 
this country had jurisdiction to grant decree for the dissolution of 
marriages between parties who were admittedly domiciled in 
England if the petitioner resided in India at the time of present- 
ing the petition. The learned Judges also held that, under the 
provisions of the India Councils Act of 1861, the Indian 
Legislature had power to confer such jurisdiction on the Indian 
Courts. E 

. The controversy was finally set at rest by the amendment ‘in 
De of the Indian Divorce Act of 1869, which provided in section 
, as amended, that : 


"Nothing hereinafter contained shall authorise any Court to 


grant any relief under this Act except where the рео: Or res. 


pondent profess the Christian relation” 


“Or to make decrees of dissolution of a marriage except where 


(1): (1895) App. Cases. 517. 
(2) [1921] P. 204. 3 (3) (1924) L L. R. 5 Lah. 147. 
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Cem. the parties to the marriage are domiciled in India at the time when 

1941. the petition is presented." ` 

ww s А à $ " 
Noor Jehan Segum The general principles in accordance with which the law in 


ve, matrimonial suits must be administered under the provisions of 
Eugene Tiscenko. . @ Р р А 
mu " "the: Indian Diverce Act are those which are followed by the 
English Courts and on this point no amerdment was made in 1926 
of section 7 of the Indian Divorce Act, which is in the following 
terms: E 


“Subject to the provisions contained in this Act, the High 
Court and District Courts shall in allsuits and proceedings here- 
under act and give relief on principles and rules, which im the 
opinion of the said Courts, are as nearly as may be conformable 
to the principles and rules on which the Court for Divorce and 
Matrimonial Causes in. England for the time being acts and gives 
relief— 

Provided that nothing in this section shall deprive the said 
Courts of jurisdiction ina case where the parties to a marriage 
professed the Christian relation at the time of the-occurrence of the 
‘facts on which the claim to relief is founded.” 

Further, in order to enable certain British subjects not domi- 
сеа in India, to obtain relief in matrimonial causes in the Indian 
Courts, the Indian and -Colonial Divorce Jurisdiction Act 
was passed in 1926, which conferred upon High Courts in this 
country power in certain cases with respect to the dissolution of 
marriages, the parties whereof are domiciled in England and 

` Scotland. 

| As regards non-British subjects, however, the . law remains 
unchanged and it follows that, according to the ordinary prinici- 
ples of private international law, a petitioner in this country with 
a foreign domicile, who wishes to obtain dissolution of his marriage 
must seek the appropriate relief in the Courts of the country in’ 
which he is domiciled. On this ground, therefore, this Court had 
no jurisdiction to make a decree for the dissolution of the plain- 
tiffs marriage with her husband. . : 

Mr. Majumdar, however, contends that his client is neyerthe- 
less entitled to а declaration to the effect that her marriage with 
her husband stands dissolved in accordance with the principles 
of Mahomedan law which she has now adopted as her own. Не 
admits that such a declaration would not operate as a judgment 
in rem, having regard to the provisions of section 43 of the Specific 
Relief Act, and he also admits that it would not possess апу” 
extraterritorial validity. He maintains, however, that, whatever 


У 


\ 
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the effect of such a decree might be, it isthe duty of this Court 
_to grant it under the municipal law of this country in -accordance 
with the principle laid down by Sir Shadilal in the case of Lee v. 


- Lee (1), to which I have already referred. He argues that the 


ordinary law relating to domicile can have no application in the 
present case because the plaintif, by becoming a convert to 
Islam, is entitled to dissolve her marriage under the principles of 
Mahomedan law which is administered by this Court in connection 
with a wide range of subjects including marriage and which must be 
regarded as the /ех fori of British India. Mr. Majumdar contends 
that his client has observed the formalities required by Mahomedan 
law by presenting Islam to her husband, and, as the latter has 
refused to adopt Islam as his religion, she is now entitled to bring 
this suit under section r2 of the Letters Patentto obtain a decla- 
ration under section 42 of the Specific Relief Act that her former 
marriage is dissolved. 


Declarations of this nature have been made by this Court in 
several exfazíe cases. Such cases were those of Musst. Ayesha 
' Bibee v. Bireshwar Ghosh (2) and Chelimutnessa Bibi ү. Surendra 
Nata Sen (3). Learned Counsel for the plaintiff cited both these cases 
as precedents which should be followed. Both of them relate 
to suits instituted by converts from Hinduism. They were unde- 
fended and the judgments consequently contain no discussion of 
the legal principles which should be applied with reference to 
these matters. І was informéd that similar exfaz/ declarations 
have been granted in several other uncontested applications by 
converts from Hinduism but I was not referred to any case in 
which such a declaration had been made in favour of a convert from 
Christianity. 

The principle of Mahomedan law on which Mr. Majumdar 
relies is based on the following passage in Chapter V of the 
Hedaya :—(Hamilton's Translation, 2nd Edn. p. £4) :— 

“Upon the conversion of one of the parties, the Magistrate 
is to require the other to embrace the faith, and must separate 
them in the case ofrecusancy. When tho wife becomes a convert 
to the faith, and her husband is an infidel. the Magistrate is to 
call upon the husband to embrace the faith also, if he accede, the 
woman continues his wife, but if he refuse, the Magistrate must 


(1) (1924) 1. L. R. 5 Lah. 147. 

(2) (:929) 33 C. W. N. p. CLXXIX (Notes). 

(3) (Unreported.) Decision of Buckland J referred to in Ayesha v. Atreshwar 
33 C. №, N. CLXXIX (Notes)—Ed. 
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Separate them, and this separation with Hannefa and Mahammed 
is а divorce." . 

The relevant passage in Bailie’s Digest which is based on the 
Emperor Aurangzeb’s Fatawa Alamgiri, is to be found at pages 180 
and 181 of the 2nd Edition of that treatise. Itis in the following 
terms — ` 

* When one of two spouses embraces the Musulman faith, Islam 
is to be presented to the other, and if the other adopt it, good and 
well ; if not, they are to be separated. If the party is silent and 
says nothing, the judge is to present Islam to him, time after 
time, till the completion of three, by way of caution. And there 
is no difference between a discerning youth and one who is adult, 
so that a separation is to be made equally on the refusal of the 
former as of the latter, according to Aboo Hannefa’and Mahammed 
өе кыана н esl the husband should embrace the 
faith and the wife refuse, the separation is not accounted repudia- 
tion; but if the wife should embrace the faith, and the husband 
decline, and a separation is made in consequence, the separation 
is accounted a repudiation, according to Aboo Hannefa and, 
Mahammed.” 

On the basis of the above mentioned authorities Mr. Ameer 
Ali holds in his treatise on Mahomedan Law that, in a case in 
which the wife becoines a convert to Islam,— 

“Tf the conversion takes place in a country subject to the laws 


_ of Islam, the faith will be offered for acceptance to the- husband, 


and on his refusal the Judge will make a decree for separation or 
cancellation of the marriage. But if the wife’ were to bceame a 
Musulman in a non-Islamic country, and the husband should also 
adopt the Faith before the completion of three of ‘her terms,’ the 
marriage would remain subsisting, otherwise they would become 
separated on such -completion without any decree or order of the 
Judge.” - 

Even if the above quoted rule has any application in the case 
of persons domiciled in an Islamic country it clearly cannot apply 
to Muslims with a foreign domicile. The learned author himself 
pointed out at page 151 of the volume that :— 

* As long as a Musulman retains his original domicile, so long 
his status and his personal capacity to do certain legal acts 
remain subject to the Islamic law. The moment, however, he 
abandons the domicile of origin, or as soon as he acquires or 
adopts a new domicile, he ceases to be governed by the law of 
his nation. For example, an indian Musulman, when he 
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once takes up his abode permanently in England, or shows dis- 
tinctly by some conduct on his part, that his stay in this country 
‚ (îe. England) is not in the nature of a sojourn, but that he has what 
is called an animus manendi, is subject thenceforwa:d, in all 
matters relating to succession and personal status, to the English 
law. He ceases to be under the jurisdiction of the Musalman 
civil law. The moral aud religious portions of the law remain 
binding upon his conscience, but his subjection to the jurisdiction 
of the English Law has the effect. of withdrawing him from the 
regime of the secular law of his own nation.” 

By applying this principle it follows that a woman, who is con- 
verted to Islam in а country in which Islamic law is in force, cannot 
disregard her domicile. If therefore she has a foreign domicile 


she cannot be allowed to dissolve a Christian marriage by observ- 


ing the procedure prescribed for this purpose by the above-men- 
tioned authorities. | 

By the expression “ Christian marriage " it must not be taken 
to mean a marriage celebrated in a Christian Church according to 
the formalities prescribed by any particular Christian Sect. A 
Christian marriage may be celebrated with equal efficacy according 
to civil rites and is merely a marriage which precludes the possi: 
bility of a marriage with ano:her person during ‘the lifetime of the 
first spouse, unless the first marriage has been duly dissolved by 
the /ex fori of the country in which the parties to the marriage are 
domiciled. The implications of a Christian marriage have been 
clrealy indicated in a well known passage in the judgment of Lord 
Penzance in the case of Hyde v. Hyde and Woodmansee (т) which 
is as follows :— 

“ Marraige has been well said to be something more than a 
contract, either religious or civil to be an institution. It creates 
mutual rights and obligations, as all contrasts do, but beyond that, 
it confers a status. The position or status of * husband” and 
* wife " is a recognised one throughout christendom, the laws of 
all Christian nations throw about that status a variety of legal 
incidents during the lives of the parties, and induce definite rights 
upon their offspring. What then is the nature of this institution 
as understood in christendom? Its incidents vary in different 
countries, but what are its essential elements and invariable 

.features ? If it be of common acceptance and existence, it must 
needs (however varied in different countries in ‘its minor incidents) 
have some pervading identity and universal basis, I conceive that 

(1) (1866) L. R. : P. & D. 130. 
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marriage, as understood in christendom, may for this purposcodltie 
defined as the voluntary union for life of one man and one ‘woman 
to the exclusion of all others." { 

The same idea is expressed in the judgment in the case of 
Brinkley v. Attorney General (1) in which the learned President 
after referring the cases of Hyde v. Hydé and Woodmansee (2) and 
Bethel a. Hildyard (3), made the following observations :— 

“The principle which has been laid down by those cases is 
that a marriage which is not that of one man and one woman, to 
the exclusion of all others, though it may pass by the name of 
marriage, is not the status which the English law contemplates 
when dealing with the subject of marriage..... . "PE 
IE Therefore, though throughout the judgments that have 
been given on this subject, the phrase ‘Christian marriage,’ 
© marriage in Christendom’ or some equivalent phrase, has been 
used, that has only been. for convenience, to express the idea. 
But the idea which was to be expressed was this that the only 
marriage recognised in Christian countries and in Christendom is 
the marriage of the exclusive kind I have mentioned." 


Although the present law of Russia may possibly provide parties 
{о a marriage with facilities for its dissolution, which do not exist 
in English law, a marriage celebrated even in Soviet Russia is 
nevertheless in its essence a voluntary union for life of one man 
and one woman to the exclusion of all others and is therefore a 
marriage which is recognised by the English Courts. As pointed 
out by Lord Romer in the case of Wachimson у Nachimson (4) "in 
a passage in which he was discussing Lord Penzance's observa- 
tions in the case of Hyde v. Hyde and Woodmansee (2) :— 

“The only words in this definition that create any difficulty 
are the words “ for Ше” Lord Penzance’s judgment was given 
in the year 1866 at a time therefore when the Matrimonial Causes 
Act of 1857, had been in operation for several years, and at a time 
when in most Christian countries a marriage could be dissolved 
for various causes. It seems clear therefore that in deciding 
whether any particular union of one man and one woman is for 
life, the fact that the union is made dissoluble in certain events 
by the laws of the country where itis entered must be disregarded. 
This is in precise accordance with the statement ‘made by Eord 
Brougham in Warrender у. Warrender (5) that dissolubility or 
indissolubility is not the sense of the contract of marriage.” 

(1) (1890) 15 P. D. 76. (2) (1866) 1 P, & D. 120, 


(3) (1880) 38 Ch. Div. 220. (4) [1930] P. 217 (239). 
(5) (1834) 2 C". & F. 488. 
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It was held in the case of Nachimson v. Nachimson (т) that a 
marriage contracted between two Russians at Moscow in 1924 was 
a valid marriage according to English law. It was pointed out at 
page 223 of the Report that :— { 

“ Proceedings for the dissolution of the marriage are governed 
by the law of the domicil of the spouses at the time when they 
are instituted ; see Bater v. Bater (2) and рег Lord Haldane in 
Lord Advocate v. Jaffery (3).” 

On this point the following observations of Lord Romer are 
also important ; (page 242 of the Report) :— 

* As I understand Lord Brougham’s obervations in Waurrender 
v. Warrender (4) the contract of marriage does not include the 
conditions of defeasance. If it be regarded as doing so, the 
difficulties pointed out by him, will at once arise, and a marriage 
effected by a man of English domicile in a country whose laws 
provide for dissolution on the ground of incompatibility of temper 
might, on that ground have to be dissolved by the Courts of this 
country. But dissolubility or indissolubility of a marriage in truth 
depends upon the domicil of the parties to it at the time it is sought 
to dissolve it.” 

It is true, as pointed out by Mr. Majumdar, that we do not 
know what the present law of Russia is on the subject of divorce, 
but it is nevertheless clear that as the plaintiff must be deemed to 
have taken her husband's domicile and, as she has contracted a 
Christian marriage, her right to. obtain the relief which she seeks 
must be decided in the Russian Courts and does not depend in 
any way upon the personal law of her religion, even if it be assumed 
that such personal law forms part of the /ex fori of the Indian 
Courts. 

But, even if it be assumed tbat no question of domicile arises and 
the plaintiff is entitled to dissolve her marriage on the refusal of 
her husband to adopt Islam after its presentation to him, the ques- 
tion must be considered whether he has adopted the correct proce- 
dure for this purpose. 

According to her evidence she was converted to Islam at the 
"Nakoda Mosque on the 27th June, тодо. Оп the following day she 
informed her husband by telegram that she had adopted Islam and 
called on him to adopt the same religion and communicate his 


(1) [1930] P. 217. 

(2) [1906] P. 209. 

(3 [1921] A, C. 146, 162. 
‚ (4) (1834) 2 CI. & F. 488. 
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consent or refusal to her by cable. On the 2nd July, 1940 she 
received a cable from her husband to the effect that his religious 
convictions were unshakable and that he absolutely refused to 
change his faith. On the 14th November, 1940 the plaintiff received 
а letter from her husband to the effect that he had received the ` 
papers which had been served on him in this suit and that he was 
amazed at their contents. He stated, however, that he did not 
propose to put forward any defence. 

In my opinion it cannot be said that Islam was ever presented to 
the defendant as prescribed by the rules in the treatises on Maho- 
medan Law, which have been quoted above. In the first place, ! 
the authorities do not appear to contemplate a case of conversion of 
the wife to Islam in an Islamic country while her husband is a 
foreigner domiciled in a foreign country. The main distinction 
which has been drawn by the Muslim jurists is between a conversion 
which takes place in an Islamic country, where both parties to the 
marriage may be brought before the Kazi and a conversion which 
takes place in а country which is not subject to the laws of Islam. 
In the former case it is laid down in tbe Hedaya that Islam is to 
be presented to the unconverted party by the Kazi and, on refusal 
to embrace the faith, the Kazi must pronounce a decree of divorce. 
In the latter case the dissolution of the marriage takes place auto- 
matically after the completion of three of the wife's “terms” 
because “the requiring of the other party to embrace the faith is 
im practicable, as the authority of the Magistrate does not extend to 


`a foreign land nor is it acknowledged there. ” 


In the present case the conversion has taken place in India. 
Even if it be assumed that India isan Islamic country it appears 
that there can be no lawful dissolution of the marital tie unless 
Islam has actually been presented to the unconverted party by the 
Court acting as Kazi. The authorities envisage the actual physical 
presence of the parties before the Kazi and, in the absence of the 
unconverted party, it is difficult to see how Islam can be effectively 
presented to him. In my opinion а mere request by a cable from 


‘a convert to her husband asking him to embrace Islam is not 
‘sufficient to constitute a valid offer of the faith to the unconverted 


party. In Baillie's Digest it is even stated that— 

“Tf the party is silent and says nothing, the Judge is to present 
Islam to him, time after time, till the completion of three, by way of ^ 
caution. ” - 

The procedure which bas been prescribed by the jurists is 
designed to ensure that the unconverted party fully understands 
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the implications of a refusal to embrace Islam and it does not 
appear to be applicable when it is impossible to bring that party 
before the Kazi. In any case, it is the Kazi and not the convert 


who should present Islam to the unconverted party and it is for him. 


in a suitable case to pronounce a decree dissolving the marriage. 
In this view of the case the proper procedure has not been followed, 
so the marriage between the plaintiff and her husband must be 
regarded as still subsisting. 


Even if it can be held that there has been sufficient compliance 


with the procedure prescribed by the Muslim jurists, the question , 


still requires consideration whether it is the law of India thata 
convert to Islam can obtain dissolution of his or her marriage by 
following this procedure. 

On this point Mr. Bose argues that the rules of Mahomedan law 
detailed in such teatises as the Hedaya and the’ Fatwa Alamgui 
presuppose the existence of Mahomedan law as the law of the State 
and Islam as the Sfate religion. Не contends that these rules can 
only be enforced as the law of India, in a case which of one of the 
parties is a non-Muslim, in so far as they may be consistent with 
the principles of justice, equity and good conscience. He maintains 
that it cannot be regarded as just or equitable that the plaintiff 
should be allowed to dissolve her marriage, which contemplated a 
life-long union, merely on the ground that she had become a 
convert to Islam and that, accordirg to the law of India, a Christian 
marriage ean only be dissolved under the provisions of a statute of 
general application. He also argues that the recognition of the rule 
of Mahomedan law, which allows a convert to divorce an 
unconverted spouse on the .refusal of the latter to adopt Islam, 
would be contrary to public policy, as such recognition would tend 
to encourage dissolution by a subterfuge of marriages intended to be 
indissoluble. 


Mr. Majumdar, on the, other hand, maintains that the rules 


formulated by the Islamic jurists, which are under dissolution, 
are still operative- as part of the personal law of’ Muslims. He 
admits that, if that personal law conflicts with the personal law of 
some other community, the matter must be decided according to the 
rules of justice, equity and good conscience, but he maintains that 
the right of a woman who has been converted to Islam to obtain 
dissolution of her marriage with an unconverted spouse, has been 
recognised as the law of India by the Courts in this country and 
that such right. can be supported as being both equitable 
and just. 
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It is obvious from their contents that the two main treatises of 
the Hanifi School; with which we are concerned in this case, namely, 
the Hedaya and the Fatawa Alamgiri (Baillie), were compiled for use 
in Muslim States in which Islam was the State religion. The first 
of these treatises was composed by Shaikh Burhan-ud-Din Ali in the 
twelfth century. He was an eminent jurist and was born at 
Marghinan in Transoxianian about 1152 A.D. He probably com- 
piled this work asa Code of law forthe use of Abbasid Caliphs 
whose: dynasty reigned at Baghdad from 750 to r258 A.D. The 
Fatawa Alamgiri, on the other hand, was compiled in 
the seventeenth century under the orders of the Emperor 
Aurangzeb. | 


If the provisions of the two above-mentioned authorities are 
examined, it appears that it was the policy of the State of Islamic 
countries to encourage conversions to Islam and to treat apostacy 
with a degree of severity unknown elsewhere since medizval times. 
For instance, on the same page of the Hedaya (at page 64), which 
contains the provision requiring Islam to be presented to an 
unconverted spouse, appears the following rule as regards the 
incapacity of apostates from marrying : 

“Tt is not lawful that apostate marry any woman, whether she be 
a believer, an infidel, or an apostate, because an apostate is liable 
to be put to death. Moreover his three days of grace are granted 
in order that he may reflect upon the errors which occasion his 
apostacy ; and as marriage would interfere with such reflection, 
the law does not permit it to him. ” 

Both this rule and the rule relating to converts to Islam are 
intended to form part of a general scheme for maintaining the 
integrily of Islam by preventing apostacy and encouraging con- 
veisions. It is not the policy of the State in the twentieth’ century 
to act as a proselytising agency or to promote the interests of one 
form of religion to the detriment of another. On this ground, 
therefore, Iam of opinion that the rule upon which the plaintiff 
relies must be regarded as absolute and opposed to public 
policy. : 

But, in any case, can it be held that it is the law of India that a 
Christian marriage may be dissolved without the decree of a com- 
petent Court merely by adopting a procedure prescribed by the 
personal law of Islam? То justify such a proposition it would be 
necessary to show that such a procedure had been sanctioned under 
some statute of general application or that it formed part of the 
common law of the country, which the Couris would be bound to 
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enforce having regard to the principles of justice, equity and good 
conscience. 

As far back as 1869 it was held by this Court in the case of 
Sheikh Kudratulla v. Mahini Mohan Shaha (т) that Mahomedan law 
as such is not the law of India and that.such a law as administered 
by а Muslim Government is not necessarily the law which would be 
administered by the Courts of this country. In this connexion, 
Sir Barnes Peacock, C. J, made the following observations (at 
page r66 of the 1eport) :— 

“The Mahomedan law is not the law of British India. It is 
only the law so far as the laws of India have Cirected it to be 
observed. We are not bound by all the rules of the Mahomedan 
law which are in force under Mahomedan Governments, nor by 
the law as laid down by the Fatwa Alumgiri, the digest of Mabome- 
dan law, preparéd under the Emperor Aurungzeb Alumgir. We are 
bound by Regulation IV of 1793, except so far as that law has 
been modified by Regulation VII of 1832. Section 15 of the former 
Regulation enacts, ‘ that in suits regarding successior, inheritance, 
marriage, and caste, and all religions usages and institutions, the 
Mahomedan laws with respect to Mahomedans, and the Hindu 
laws with regard to Hindus, are to be considered as the general 
rules by which the Judges are to form their decisions.” 

The case cited was one in which a Muslim sought to deprive a 
Hindu of certain rights under a sale by asserting a right of pre-emp- 
tion, which applies under the personal law of Muslimsas regards sales 
between members of their community. It was held that, on grounds 
of justice, equity and good conscience, a Hindu could not be 
bound by any provision of the personal Mahomedan law with 
regard to this matter. It is reasonable that the same principle 
should apply in respect to marriages between Muslims and members 
of other communities as regards incidents affecting such marriages. 
which are not expressly covered by statute law.  [Budenson 
Rowthen v. Fatima Bibi (2) |. 

Тһе current statute. which recognises certain branches of the 
Mahomedan law as the /ex fort of India is the Muslim Personal law 
(Shariat) Application Act, 1937, (Act 26 of 1937) Section 2 of 
that Act is in the following terms -— 

* Notwithstanding any custom or usage to the contrary, in 
all questions (save questions relating to agricultural land) 1egarding 
intestate succession, special property of females, including personal 


(1) (1869) 4 B. L. R. F. B. 134. 
(2) (1913) 26 Mad. L. J. 260. 
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property inherited or obtained under contract or gift or any other 
provision of Personal Law, marriage, dissolution of marriage, includ- 
ing аай, tla, zihar, lian, khula and mubarat, maintenance, dower, 
guardianship, gifts, trusts, and trust properties, and. задух (other 
than charities and charitable institutions and charitable and reli 
gious endowments) the rule of decision in cases where the parties 
are Muslims shall be the Muslim Personal Law (Shaviat).” 


It will be seen that the provisions of this statute only apply 
where the parties are Mu:lims and, in so far as it relates to 
marriage, I think „that it was probably only intended to affect 
marriages contracted' in accordance with Mahomedan Law. Any 
doubt on this point which might possibly have arisen with reference 
to Section 5 of the Act 26 of 1937, which empowered the District 
Judge on a petition by a Muslim married woman to dissolve her 
marriage on any giound recognized by the Muslim Personal Law, 
has now been set at rest by the repeal of that section by the 
Dissolution of Muslim Marriages Act of 1939, (Act VIII of 1939) 
as the latter Act by its terms only applies to woman married under 
Muslim Law. Act 26 of 19,7, therefore, contains no provision which . 
would have the effect of making the personal law of Muslims 
applicable to marriages between Muslims and non-Muslims. 

Mr. Majumdar argues that the common law relating to the 
matter under discussion is expressed in paragraph 74 A of Wilson's 
Digest of Anglo-Mahomedan Law (5th Edition, page 146), which is 
to the effect that : . 

* If one of two married persons, not Muslim embraces Islam, 
Islam is to be presented to the other ; if he accepts, the marriage 
is not affected; if not, it is a ground for divorce.” 

The difficulties of accepting the correctness of the above ment- 
ioned proposition have been appreciated by Mr. Tyabji in his 
treatise on Mahomedan Law. He states in paragraph 194A :... 

* Where persons not governed by Mahomedan Law, contract 
or celebrate a valid marriage in accordance with a system of law 
other than Mahomedan law, the marriage and its dissolution will 
be subject to the provisions of that other system of law............ ЖО 
notwithstanding that one of the parties to the marriage has, after 
being so married, been converted to Islam.” ( 

Mr. Tyabji goes оп to observe :— 

“Section 194A often raises questions, dffficult to decide. 
Considerations of justice, equity and good conscience are not 
inapplicable. The law to be enforced may be that of the defen- 
dant (Section 8). Hence, no fixed rule governing every case can 


VOL, 74.] HIGH COURT. 


be laid down...... TIE EXER RV EETA The rules of law that 
would be applied by the Courts in a Muslim State to a case where 
persons, who do not follow Islàm, and who are married in accord- 
ance with their own non-Muslim law, are not enforceable in India 
inasmuch as the law that prevails is not the law of Islam but the 
law of India, which may generally be said to be, that the personal 
law of the parties shall be-enforced (Section .6)........... ........-...... 
ESSEN sess The law of Islam on this head may be divided in 
the first instance under: (1) the law that ‘has to be enforced by a 
Muslim Government ; (2) the law that has to be observed by an 
individual Muslim, whereever he be. The first is. for the guidance 
ofa Muslim sovereign—the policy, that he must observe towards 
his non-Muslim subjects........0...sscsssesssorscesccessecevscsssscsseceetens 

With reference to the second head mentioned above, where 
persons, who have married under a non-Muslim system of law, adopt 
Islam, the rules contained in the text of Islam are again not appli- 
cable. The reason is that the Muslim texts contemplate a State 
religion, which does not exist in India. 

The law of every religion being enfored in India ona footing of 
equality, the rules that are applicable in India to converts to 
Islam from another religion, who are married prior to their con- 
version, may be somewhat different from the rules that would be 
applied to such converts in a Muslim State.” 

A case to which Mr. Majumdar attaches much importance in 
support of his-contention is that of Zx ze. Ram Kumari (1). In 
that case a woman named Ram Kumari had been convicted of 
bigamy on the ground that, while the mariage with her first 
husband was subsisting, she had married again. The main defence 
which she put forward was that her Hindu marriage was dissolved 
by reason of her conversion to Islam. In their judgments 
Macpherson and Banerjee, JJ. referred; to the rules contained 
in the Hedaya and Baillie's Digest, which require the representa- 
tion of Islam to the unconverted spouse and found as a fact that the 
second marriage had taken place without any notice to the former 
husband. On page 27c the learned Judges observed :... 

* But $e cannot hold that British India isa foreign country 

_ within the meaning and intention of the above rules, so that a 
Hindu marriage would here become dissolved by the conversion of 
the wife to Islam, on the expiration of a certain interval without any 
notice to the husband." 

They also held on p. 271 that— 


(1) (1891) I. L. R. 18 Calc. 264. 
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*A sacred and solemn relation like marriage cannot, we think, 
be regarded as terminated simply by the change of faith of either 
spouse without notice to the other, or the intervention of a Court 
of Justice.” 

They therefore found that “the first marriage of the petitioner 
was not dissolved by reason of her change of faith according to 
the Hindu law or the Mahomedan law, and that her second 
marriage was in consequence void." 

Ram Kumars case (1) was decided ex parte and, although it 
was assumed that the first marriage might have been dissolved by 
the petit'oner by giving proper notice to her husband after her con- 
version, no reasons for this assumption were stated in the judg- 
ment beyond a reference to the Hedaya and Jaillie’s Digest. 
Moreover, having regard to. the nature of Ram Kumari's defence, 
the question was not even in issue, whether by giving such a 
notice, she could have dissolved the marriage with her first hus- 
band. · On the finding of factcantained in the judgment no ques- 
lion,arose as to. what would have been the legal position if Islam 
had been presented to the first husband in accordance with the 
prescribed procedure. It follows, therefore, that this case merely 
decided that Ram Kumari had committed bigamy and that a 
marriage cannot be terminated by a change of faith of either 
spouse. In my view any observations which the judgment may 
contain in support of the proposition formulated in paragraph 
74А of Wilson's Digest must be regarded as oditer dicta. I think, 
therefore, that, in some of the subsequent cases such as that of 
Mahatab-un-Nissa v. Rifagatullah and or:. (2), too much weight 
has been attached to the decision in Lam Kumari’s case(1), and it 
is of small value to the plaintiff in the present case for the pur- 
pose of supporting the proposition on which she relies, namely, that 
she is entitled to dissolve her marriage by the mere operation of the 
law of her religion. | 

The question of the extent to ‘which the personal law of 
Muslims can operate to dissolve a Christian marriage according 
to the law of England came under review in the case of Rex 
v. Hammersmith Superintendent Registrar of Marriages, Mir 
Anwaruddin, Ex parte (3). The petitioner Dr. Anwaruddin, who 
was actually domiciled in India had contracted a marriage in 
England. Не maintained that he had divorced his wife by /a/ag 
and applied to the High Court of Justice in England fora manda- 

(1) (1891) L L. R. 18 Cale. 264. (2) (1925) 88 I. C. 450. 

(3) (1917) ІК. B. 624. 
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mus to the Registrar of Marriages at Hammersmith to compel 
the latter to issue a certificate and license which would enable him 
to contract a second marriage during the lifetime of his first 
wife. In his judgment Lord Reading observed :— 

“Neither authority nor principle can be found in English law 
to establish the proposition that a marriage contracted in England 
is dissolved according to the law of England by mere operation of 
the laws of the religion of the husband and without decree of a 
Court of law." 

“The law of his religion is the applicant's personal law ; it is 
not the general law applicable to all who are domiciled in India. It 
is not a law peculiar to India but to Mahomedans whereever they 
may be domiciléd. It is recognised by the Courts of India, as 
stated by Sir Gorell Barnes, President in С/е v. Chetti (1). But 
the applicant is séeking to travel a very long way and over a hither- 
to unbridgeable gulf when he claims that the marriage he contracted 
with Ruby Hudd is dissolved in this country by the operation of 
the law of his religion. An English woman or a woman domiciled 
in England who marries in England a person domiciled in Scotland, 

, Ireland or India, or elsewhere out of the realm of England, 
acquires by the status of marriage the domicil of the husband апа 
is subject to the law of that domicil, but she does not acquire 
his religion or become subject to the laws of his religion except in 
so far as they are the law of his domicil and then to that extent 
oaly". 

The learned Chief Justice was, therefore, of opinion that the 
rule should be discharged. The judgments of Darling and Bray 
JJ. were to the same effect and the former actually held that Dr. 
Anwaruddin һай “made a marriage, as he was legally entitled to 
do, to which Talak has no application.” 

The matter was then taken to the Court of Appeal which 
upheld the decision of the Divisional Court. The Lords Justices 
"were of the same opinion as Darling J. Inthis connexion Swifin 
Eady L. J. stated :— 
` “Now under these circumstances the marriage which was 


celebrated between the appellant and Ruby Hudd on March 17, ° 


19:3, has not been dissolved by any Court of competent juris- 
diction (the appellant says there is none), and itis not a marriage 
in the Mahomedan sense Which can be dissolved in the Mahomedan 
manner. No question arises that according to the Mahomedan 
law, if a member of that persuasion has taken several wives (within 


(1) [1909] P. 67. А 
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the iimit allowed) and "us entered into a union of that kind with 
those ladies according to bis law, he may terminate that union by 
a writing of divorce and such a union is so terminated. The 
appellant has adduced evidence to make itclear that the husband 
has that right without assigning any reason, where to him, and 
him alone, it seems good to put ber away, in those circumstances 
he can doit; but it is quite impossible to hold that such a 
writing of divorce could dissolve a marriage contracted here .in 
England with an English woman, although the husband is a 
Mahomedan." 


The observations of Bankes L. J. on this point were as 
follows :— 


^ 

“Therefore it is, in my opinion, sufficient to dispose of this 
appeal to say that there is no evidence of any personal law appli- 
cable to the appellant, which gives him the right to put away a 
wife, whom he has married by christian marriage, by a writing of 
divorce. But I am.prepared to go further if the marriage of 
19:3 is to be treated as a christian marriage, and adopt the 
language of Lord Brougham, which has already been referred to, 
in Warrender v. Warrender (т) where he says that the suggestion 
that the marriage could be dissolved without any judicial pro- 
ceedings at all, merely by the parties agreeing in pair to separate, 
would be absurd”. И | 

It is, of course, true that Anwaruddin’s case (2) did not decide 
that a Court in India could not decree that a christian marriage 
might be dissolved in India by the process of fa/ak and the ques- 
tion whether thc English Courts would recognise an Indian decree 
based оп a éalak was left open. The decision was that £z England 
dissolution of a christian marriage by such process and without 
а decree of a competent Court of the country of the kushand’s 
domicile could not be recognised and that, according to the 
English law, a marriage contracted in England could not be dis- 
solved by means of a writing of divorce delivered in accordance 
with the provisions of the personal law of the Muslim husband. 


In Anwaruddin’s case (2) no question arose as to what the posi- 
tion would have been if the wife had become а Muslim after her 
marriage. It is, of course, just conceivable that such a contingency 
might have affected the decision. In 1897; the Judicial Committee 
of the Privy Council had been conscious of the difficulties which 
might result from such a situation as is shown by their observa- 


(1) (1834) 2 CI, & Е, 488. - (2) [1917] 1 K. B. 634. 
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tions in the case of Skinner v. Skinner (1), which are to the follow- 
ing effect :— , s 

*One of the many peculiar features of this suit arises from the 
circumstance that in the case of spouses resident in India, their 
personalstatus, and what is frequently termed the status of the 
marriage, is not solely dependent upon domicile, but involves 
the element of religious creed: Whether a change of religion, made 
honestly after marriage with the assent of both spouses, without 
any intent to commit a fraud upon thelaw, willhave the effect 
of altering rights incidental to the marriage, such as that of 
diyorce, is a question of importance, and it may be of 
nicety." . 

` A similar question relating to the application of the personal 
Mahomedan law for the purpose of dissolving a Christian 
marriage was considered by the Bombay High Court in 193, in 
the case of Khambatta v. Khaméatta (2). In that case it was held 
that a Muslim who had contracted a Christian marriage in 
Scotland might divorce his wife by ¢a/ak after his return to India 
if his wife in the meantime had embraced the Muslim faith. This 
question arose in connection with a petition for the dissolution 
of a marriage’ which had been celebrated under the provisions of 
the Special Marriage Act, 1872, section 17 of which requires that 
marriages under that Act shall be dissolved in the manner 
provided in the Indian Divorce Act and for the causes therein 
mentioned. The respondent argued his marriage with the peti- 
tioner was a nullity as her previous marriage with a Muslim 
husband was still subsisting. The petitioner, however, maintained 
that her previous husband had divorced her by pronouncing а faiak 
in accordance with Mahomedan law. . А 

Speaking for myself I doubt whether the case of Кйатдайа v. 
Khambatta (2) was correctly decided. It may, of course, be 
argued that in this country the policy of the State is not to 
interfere with the freedom of religion and with the personal law 
of the many communities in India, inso far as such personal law 
may not be inconsistent with the general law of the land or have 
the effect of depriving the members of other communities of 
rights to which they may be entitled under their own personal 
law. Onthis basis it might be urged that there could be no 
valid reason why a Christian or a Hindu should not by his own 
voluntary act make himself subject to the personal religious law 


(1) (1897) L. R. 25 1. A. 34 ; L L. В. 25 Cale, 537 (546). 
(2) (1934) I. L. R. 59 Bom, 278, 
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Mn of another community. In this connection, after discusssing. the 
1941. various Indian decisions on the subject, Blackwell 7. observed 
Noor Jehan Begum in his judgment in the case of Khambatta, v. Khambatta (1 ) (at 


Eugene "Triscenko р. 206): EI 
— ' “Tt has been argued for the appellant that the status ; imposed 


. by. operation of law upon persons who marry in Christian form, 
cannot be.altered by the ‘voluntary act of the parties, but if a 
change, of domicile, which is a voluntary .act, may result in a 
change of status by reason of the application of a different system 
of law, it is difficult to see why a change of religion, the domi- 
cile remaining unchanged, may not also result in a change of 
status, if the law to be applied is then different by reason of ihe 
diff: rence of religio n." - : 

On the other hand, it might be argued with considerable force 
that the decision in the case of Khamébatta v. K hambatta (1) rejects 
certain fundamental principles relating to the status of the parties 
to a Christian marriage, which have been adopted in England in such 
cases as Hyde v. Hyde and Woodmansee (2), Anwaruddin’s case, (3) 
and the case of Brinkley v. Attorrey-General, (4) which have already 
been. cited. . In this connection, it might be urged that, in the 
exercise of their matrimonial jurisdiction ‘which was expressly 

- invoked in the case of Khambatta v. Khambatta, (1) Courts in this 
country are enjoined by section 7 of the Indian Divorce Act of r869 
to observe the principles which would. be folloved in matrimonial 

| suits in England. ` 

Further, a Christian marriage is essentially monogamous in its 
character and indissoluble . except under the provisions of a Jaw of 
general application. [Emperor v.. Mussi Ruri, (5) ] The State in 
statutes applicable tó India has designedly restricted the grounds 
upon which the marital tie in such a marriage may be dissolved, 
namely, by the provisions of the Indian, and Colonial Divorce 
Jurisdiction Act of rg23 and the Indian Divorce Act of 1869. 
The latter Act is applicable’ when either the petitioner or the 
respondent professes the Christian religion and entitles the wife to 
present a petition for the dissolution of her marriage, on ‘the ground 
that, since ‘solemnization thereof, her husband has exchanged the 
profession of Christianity for the profession of some other religion 
and gone through a form of marriage with another woman. But 


(1) (1934) 5 I. L. R. 59 Bom. 278. | { TE 5 
(2) (1866) L. R. 1 P&D. 130. ' i a i 
“ (3) [1917] 1 К. B. 634. E I: 0 
(4) [1890] L. R. 15 P&D. 76. 

(5) (1918) 20 Сг, 1...]..3. .. - ; Е xo 4. “ыз X 
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it does-not allow either the wife or the husband to sue for divorce 
merely on the ground that the other party to the marriage has adop- 
ted another faith, presumably because it is the policy of the state 
Чо recognize ‘complete freedom of religion even in connection with 
marriages, and a change of religion does not in itself interfere with 
the monogamous character of a Christian marriage. Even as 
regards Hindu marríages which are ordinarily indissoluble, the 
state has prescribed certain limited conditions under which such 
marriages may be dissolved under the Indian Converts Marriage 
Dissolution Act of 1866. It appears to be ‘ап anomaly that the 
Legislature .has not provided some.method by which a Christian 
marriage celebrated abroad by persons domiciled in India may be 
dissolved on suitable grounds if both parties to the marriage have 
been converted to Islam. At the same time, if it were the policy 
of the. state to enlarge. the grounds. upon which marriages might 
be dissolved, it would be for the Legislature to intervene, but I 


do not think that:by adopting the procedure prescribed in tbe . 


personal law of a particular community, it is permissible to dissolve 
a mariage which at the time of its celebration contemplated a 
monogamous and indissoluble union. A marriage such as that 
which was under discussion in the case of -Khambatta у. Khambatta 
(1) could only have been celebrated in India under the provisions of 
the Christian Marriage Act of 1872. A marriage under this Act, 


in my view, contemplates a monogamous union and cannot, I. 


think, be dissolved by having recourse to the provisions of a 
personal -law inapplicable to such marriages. Further there can 
be no doubt that if two persons, who are married under the Special 
Marriage Act of 1872, subsequently became converted to Islam, 
the marriage could only be dissolved under the provisions of the 
Indian Divorce Act. The general’ policy of the Legislature seems, 
therefore, to be that a Christian marriage can only be dissolved 
under the provisions of a statute of general application to such 
marriages and not by means of a procedure prescribed by the 
personal law of any particular community. In these circumstances 
I incline to the view that the point decidedin the case, of, Khambutta 
Ve Khambatta (т) requires further consideration. 

In any case, however, it cannot be the law that a convert to 
another faith by reason of such conversion shọuld be placed in a 
position to, impose his newly acquired personal religious law upon 
а person who prefers to. retain his own original faith. Marriage 
according to the principal Indian communities no less than in Europe 


(1) (1934) L L. R. 59 Вот, 278. p EROS Сы 
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confers a definite status on the spouses and such status can only --be 
altered by- having recourse to the provisions of a law of general: 
application or to a personal law to which both parties to the 
marriage are subject, which has been adopted as the /ex fori of this 
country. The rule upon which the plaintiff relies is:not such а 
law. To hold otherwise would not only result in serious incon- 
veniences but would be contrary to the principles of justice, equity 
and good conscience. : 


Two points were argued in the case of KAambatta v. Khambatta 
(1), namely, (i) Whether the husband could divorce his wife by 
falak while she remained a Christian and (ii) Whether he could 
do so after she became a convert to Islam. Although on the facts 
of the case it was only necessary to come to a final decision on the 
second point, the observations of the learned Judges contained 
a clear indication that they would not have been prepared to 
answér the first question in the affirmative. Upon this point Sir 
John Beaumont, C. J. had stated in the Court of first instance :— 


* So long as the petitioner remained a Christian, the position 
was, in my view, not free from doubt. A Mahomedan husband 
may claim that by the law applicable to him he is entitled to 
divorce his wife by /a/a£ ; the wife, being a Christian, may affirm 
that, though by marriage ahi acquired the domicile of her husband, 
she did not acquire his religion, and that by the law of his ‘domi- 
cile applicable to Christian, she is not liable to be divorced by 
talak”, 

When the matter came before the Appeal Court Blackwell, 7. 
observed at pages 292-293 :— 

* On these rival contentions, I incline fo the opinion that the 
appellant i is right. As at present advised, I think that the marriage 
in Scotland was a monogamous marriage, and that a Court in India 
should, so long as the wife remainsa Christian, hold that the 
grounds upon which such a marriage can be dissolved, are laid 
down in the Indian Divorce Act of 1869, and should refuse to 
recognise a divorce by zalak.” ‘ 

The views of Broomfield, J. were to the effect that :— 

“ The, reasonable presumption is that the parties intended a 
marriage as understood by the law to which in the transaction they 
purported to conform. 

It appears to me that on the whole the better view is that the 
meaning of the marriage relation, the status of the parties in that 
sense, is to be determined by the Æx loci contractus, as being а 

(0) (1994) I. L. R. 59 Bom. 278. 
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matter of construction of the contract, and that in the present case 

'the effect of the marriage in Scotland was to make the parties man 
and wife in the Christian sense and not in the Mahomedan sense. 
In that case, and to that extent, the Jex domicilii would be irrele- 
vant. But so long as we are merely considering what kind of 
marriage itmust be taken to have been, it seems that it would 
make no difference at all whether we are to apply, the /ex loci 
contractus or the lex domicilii." 

. The learned Judge then proceeded to discuss the relevant 
provisions of the Christian Marriage Act, Act 15 of 1872 and those 
of the Indian Divorce Act of 1869. 

.. He expressed the view that :— 

* Even if the law of the domicile were to be applied, therefore, 
there can- be little doubt, in my opinion, that the marriage, which 
these parties contracted, must be regarded as a marriage in the 
Christian sense, a monogamous marriage. It did not seem to me: 
that the learned Counsel for the petitioner seriously disputed this 
position.” | | 

` He then pointed out with reference to certain authorities cited 
in the judgment of Sir John Beaumont С. J. that :— 

* Tt would I think be straining these authorities to an unreason- 
ablé extent to hold that they afford any sanction for the view that 
a marriage of that description may be dissolved by a form of 
divorce provided or allowed by the law of the domicile in respect of 
a different kind of marriage. ” 

He went on to say that :— 

* Ifit were necessary to decide the matter, I should certainly 
not be prepared to hold that Bulam Mahomed Ebrahim could have 
legally divorced the petitioner by zalak, if she had remained a 
Christian, governed by and entitled to the protection of the Indian 
Divorce Act. ” 

I agree generally with the observations made by the learned 
Judges іп the ‘case of Khambatia v. Khambatta (1) on the frst of the 
‘two points which arose for decision in that case, and by applying 
the principles on which they are based. I must hold that it is not 
the law of India that a marriage which has been duly celebrated 
according to the lex loti contractus and contemplated a life long 


union, can be dissolved by having recourse to some provision of . 


the personal religious law of one of the parties to the marriage in 
а case in which the parties belong to different religious commu- 
nities. In a case such as that with which we are now dealing, even if 


(1) (1934) 1. L. К. 59 Bom. 278. 
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Сүн it is held, as argued by Mr. Majumdar, that no question of domicile 
‚1941. arises, the matter must be decided either according to the- principles 
Noor Jehan Begum ОЁ justice, equity and good conscience, or according to the provisions 
v. Ё ; : 
Eugene Tiscenko. of the gencral law of the State which may be applicable to such 





matters. Im my view there is no equity inthe rule which the 
plaintiff seeks to apply. It conflicts with the most fundamental 
principles of English law, which are followed in’ India in matri 
` monial cases. It is unsupported by the pornog of any statute and 
does not form part of the common law, 


I do not think that the decision in the case of /ойи Jiban - 
Chandra Dutta v. Abinash Chandra Sen (1), to. which Mr Majum- 
dar has referred, is of any assistance to him. It was’ merely held 
in that case that an Indian Christian who had been converted. to 
Islam might legally contract a second marriage while his marriagé 
to his Christian wife was still subsisting. I question the correctness 
of the decision in this case as I consider that a marriage solemnised 
under the provisions of the Indian Christian Marriage Act is essen- 
tially a monogamous union (Vide the observations of Broomfield, 7. 
in the case of Khambatiav. Khambatta (2) at page 3032304). 


In any event, however, Гойл Jitan Chandra Dutta’s case (х) i is 
no authority for the proposition thata Christian marriage can be 
‚ dissolved by having recourse to the personal religious law of the 
convert. In fact Henderson, J. expressly said that— 

“Tt might be difficult to say whéther Dukhiram could ‘Have 
divorced Sudhakina by /a/a&. "T |, 

. On the facis of the present сазе I must decide that the plaintiff, 
if hei isat all entitled to a dissolution of her marriage, can only 
obtain it according to the /ех fori of her husband's domicile. The 
rule of Mahomedan Jaw, on which she relies, must be regarded as 
obsolete and contrary to public policy. Even if it were still in force, 
she has not observed the proper procedure prescribed thereby and, 
in any event, she would not be entitled to have recourse to it for 
the purpose of obtaining a dissolution of a Christian marriage. . 

“In view of the above considerations the plaintiffs suit must be 
dismissed. . . . 

H. N. Ghose: Attorney for the Plaintiff. 

No one for the Defendant. . : E ш dn 
^A-K. D. G; Р. М.В. . NE . Suit dismissed. 


(1) (1939) бо C. L. J. 338. ` (2) (1934) I. L. Ry 59 Bom. 278; · 
1 See p. 540 of 69 C. L. J.—Ed, - MNT 
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Before Mr. Justice К. С. Mitter and Mr. jue N. А. | 
` Khundkar. ы” 
ANILABALA DEVI | Cin, 
v. "D 1941. 
D ak B М хем? 
MADHABINDU NARAIN ROY AND ANOTHER.* . April, 24. 
Е Мау, 16. 


Hindu Law—Prohibited degrees of ‘marriage—Rule of three gotras—Computa- se 24 an 


Bion of three gotras—Sfecific Relief Act (I of 1877), section 42—Injunction, , Suly, 3, 18. 
ij “further relief —Plaintiff out, of possession and defendant in posses- CDS 
sion—Injunction, if “to be granted without a prayer for recovery of 

э possession. 


If a bride is removed by three gotras she would be eligible for marriage 


even if she falls within the prohibited degrees of marriage under Hindu Law. 


In the matter of computation of ¢trigotra rule, the-gotra of bridegroom has to 


be reckoned. 


ae 


Where a widow executed three documents viz., an arpannama, a deed of 


adoption and thirdly a petition of compromise which recited the fact of 
adoption having been made in consideration’ of compromise of two probate 
‚ éases, the rights of the parties are to be determined on the final document of 


compromise provided it was executed under circumstances which would make it 


binding. | 5 ta 


* The expression *'further relief" mentioned in the proviso to section 42 of 


the'Specific Relicf Act must be relief in relation to the legal character or right 
as:to properly to which the plaintiff is entitled to and whose title to such 
character or right the defendant denies or is interested to deny and that 


relief must also be appropriate to and necessarily consequent on the right 


Or title asserted:  Jóynavain Sen Ukil v. Suchitra Debya (1) referred to. 


Even if injunction be considered to be "further relief" within the meaning 
of the proviso to section 42 of the Specific Relief Act in the absence of a 


prayer for recovery' of possession injunction cannot be granted even if the 
plaintiff established the right! to the present enjoyment Of thé estate: 
Ratnasabapathi Pillai v. Ramasami Aiyar (2) relied on. 


-- So where the: plaintiff whose title is denied by the defendant is out of 


possession and the defendant is’ in possession, the “further relief" would be 


recovery of possession and a suit for declaration of title will not be maintain- 


able unless the plaintiff prayed for possession also. But where the plaintiff 
is out ОЁ possession but the defendant is not in possession or is not ina posi 
tion to deliver possession to the successful plaintiff injunction would be further 


* Appeal from Original Decree No. 81 of 1939. against the decree of Р, №. 


Bose, Esq. „ Subordinate Judge of Murshidabad. at Berhampore dated, the 27th 
of February, 1939. , 


: (1) (1921) 33 Ct. ]. 592; 26°С. W:N. 206. 
(2) (1910) L L. R. 33 Mad. 452. : ` ^ d 


› 
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Civit, relief: Sunder Singh-Mallah Singh Sanatan Dharam High School Trust v. 
1941. Managing Committee, Sunder Singh-Mallah Singh Rajput High School (1) 
wy 


referred to, 
Anilabala Devi 


v. d 
Madhabindu Narain | . М 
Коу. Suit for declaration of title. 


Appeal by Defendant No. т. ‚ 


The material facts will appear from the judgment. 


Messrs. S. C. Bose, Rash Behari Mukherjee, and C. F., Alt for 
the Appellant. ; 

Dr. S. C. Basak and Messrs. Atul Chandra Gupta, Gopendra 
Nath Das, Bijan Behari Das Gupta, Chandi Prosad Sen, Nripai 
Chandra Roy Chaudhury and Binode Behari Haldar for the 


Respondents. 
C. А. V. 


The judgment of the Court was as follows : 

In the course of time the Jemo Raj family had divided itself 
into five branches called the Bara-taraf, Madhyam . Taraf, Na-taraf, 
Ful-tarat and Chota-taraf. In this appeal we are concerned with the 
Madhyam and the Na-tarafs only. 

Raja Saradindu Narayan Roy (called hereafter the Na Raja) 
was the proprietor of the Na-taraf. He bad two sons Sibendu ` 
and Ardhendu. The proprietor of the Madhyam Taraf, Raja 
Purnendu Narayan, had no måle issue. He adopted Ardhendu, 
the youngest son of Raja Saradindu, and named him Rajendu, 
whose widow Anilabala, is the appellant before us. Sibendu's 
wife is Santi Devi. Sibendu predeceased his father, the Na-Raja, 
leaving two sons Amarendu and Dibyendu, who is the principal 
respondent in this appeal and was the plaintiff in the suit. It is his 
case that after the death of Rajendu he was adopted by Anilabala 
and named Madhabendu. 

Rajendu and the Na-Raja lived as members of a joint family 
till about 1926 when there was separation. While living jointly 
with the Na-Raja Rajendu executed a will (Ex. О) on the 16th 
Мау, rg19. Amarendu and Dibyendu were appointed executors,- 
and Anilabala was to be the executrix duridg their minority. A 
‘maintenance allowance of Rs. тоо per month was provided for 
Anilabala. She was given the power to adopt a son, but that’ 
power was limited both in regard to time and choice. If Dibyendu 
was alive she was to adopt him and no one else. If he and other sons 
of the Na-Raja were dead then she could adopt from outside the 
Jemo family. On adoption the adopted son was to get his estate and 
would be entitled to possession from the date of adoption. Anila- 

(1) (1937) L. R. 65 I. A. 106. 


Fuly, 18. 
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bala was directed to adopt Dibyendu within eighteen months of 


the testator’s death. If she failed to do so his estate would vest . 


in Amarendu and Dibyendu in equal shares, and Anilabala was 
to get the monthly allowance of Rs. roo only. Other provisions of 
this will are not material to this appeal. 

After separation from the Na Raja Rajendu executed his 
second will (Ex. O, 1) on the 11th August, 1926. By ithe revoked 
his earlier will, Ex. O. He appointed Anilabala as executrix 
and his brother-in-law (sisters husband) Вејоу Gopal Roy as 
executor. He gave a life estate in the whole of his estate to 
Anilabala. She was given authority to adopt but her power was 
not limited. She could exercise it at any time and could adopt 


any body she pleased. If Rajendu had a natural born son: 


(aurasa son) that son was to get the estate in . possession on attain- 
ing majority, but the enjoyment of the estate by the adopted son 
was to be postponed till the death of Anilabala. The net effect 
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is that Anilabala’s life estate was to cease on the natural born son `` 


attaining majority but was to continue till her death when an adop- 


ted son only entered the field. - We do not set out the effect of the». - 


will where a natural born son came into existence after a boy 
had been taken in adoption, as that contingency has not happened. 
Rajendu died on the 23rd December, 1927, without leaving any 
issue. It appears from the evidence that before his death he 
was: not on good terms with the Na Raja and after his death 
the relations between his widow Anilabala and the Na Raja did 
not improve. f i 


Shortly after the death of Rajendu, Anilabala expressed her · 


intention of adopting a son from the Chota Taraf. 'That brought 
matters to head. Amarendu made an application before the 
‘District Judge on the 30th April, 1928, for probate of Rajendu's 
first will, Ex. O. (Case No. 18 of 1928). Dibyendu, then a 
minor filed a suit against Anilabala and others through his mother 
and next: friend, Santi Debi, for restraining Anilabala from adop- 
ting the son of the Chota Taraf. In that plaint it was alleged 
that Anilabala was stating that the will Ex. О had been revoked 
Љу Rajendu by a later will which she was attempting to set ир. 
‘Anilabala in her turn opposed the application for probate of the 
will Ex. O, filed by Armarendu and on the 25th August, 1928, 
made -an application before the District Judge for probate of 
Rajendu's Second ‘Will Ех; О т (case No. 23 of 1928). Amarendu 
opposed this application and on the 3rd April, 1929, made an 
application in this case, Case No. 23 of 1928, for the appoint 
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ment of an administrator pendente lite. Vatitpaban Chowdhury, 
the father of Anilabala who had shortly after the death of Rajendu, ` 
taken service under the Na Raja at the latter’s request and who 
had leanings towards the Na Raja was appointed administrator 
pendente lite by an exparte order dated the 25th May, 1929. Не 
was ordered to give security to the extent of one lac of rupees and 


-the Na Raja stood security for him for that amount. 


Anilabala’s application for probate was postponed from time 
to time, from the rgth June, 1929 to the 2nd January, 1930 on her 
applications. The ground stated in those applications was that 
negotiations for compromise were proceeding. On the 2nd January, 
1930 a joint application for postponement of the case to the 6th- 
January, 2930 was made by Anilabala and Amarendu in which it 


хаз stated that almost all the terms of the compromise bad been 


settled between the parties and if the short adjournment prayed 
for were granted there was every chance of the case being settled. 
On the 4th January, 193o Anilabala signed three documents :— 

(1) An Arpannama by which some items of immoveable property 
were dedicated to the Idols Sri Sri Radha Krishna Jiw (Ex. 3-11 
173). This document was executed in the morning according to 
the version of both sides. By it Anilabala became the Shebait. 

(2) A deed of adoption (Ex. 4-II 178) in which it was admitted 
that Anilabala had taken in adoption Dibyendu and had named 
him Madhabindu. There is difference between the parties as to 
the time of execution, Anilabala’s case is that it was executed in 
the morning while the case of the other side is that it was executed 
at about 2 P.M. | ' 


(3) A petition of compromise (I-85) intended for being filed 
in Probate Case No. 23 of 1928. 

There were seven terms in it. The fact of adoption of Dibyen- ` 
du was adinitted in the first paragraph. Amarendu undertook | 
to withdraw his application for probate of the first Will of Rajendu, 
Anilabala was to get probate of the second Will, her father Patit- 
paban was to remain as Manager.of the estate till Madhabindu 
atiained majority, Anilabala would be bound to bring up, educate and 
marry the minor Madhabindu, and in case the latter died without 
leaving an heir Anilabala bound herself to adopt another descendant 
of the Na Raja. The parties were to bear their repective costs. 
There is a similar difference between the’ parties as to the time 
of the execution of this document as in the case of the deed of 


adoption. This document was filed in the probate cases on the 


6th, January, 1930. Amarendu’s application for prabate of the 
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first Will was withdrawn. On the 13th January, 1930 an affidavit 
in proof of the second Will was filed and an order for the issue of 
probate of that will to Anilabala was made on that date. Tem- 
porary probate was issued to heron the end April, 1931, and on 
her paying the full probate duty later on probate was issued to 
her on the 18th May, 1932. On the 18th February, 1933, Santi 
Debi acting on behalf of Madhabindu made an application for 
revocation of the probate granted to Anilabala. This application 
was not eventually pressed and was dismissed on the 21st March, 
1934. Madhabindu attained majority in October, 1935. Patit- 
paban ceased to be the administrator pendente lite in August, 1930, 
but continued to be the manager till 1932. From that time 
.Anilabala was in charge of the management. Within a year of 
his attaining majority Madbabindu tried to take forcible possession 
from Anilabala. Those acts of his resulted in criminal proceedings. 
Having been baffled in his attempt to take forcible possession he 
filed this suit on the 2ist May, 1937, wherein he prayed for 

(а) a declaration that he was the adopted son of Rajendu 


ус (b) fora declaration that he was the full owner of the whole | 


estate as left by Rajendu, and as the life estate given to Anilabala 
by the second will of Rajendu had been completely destroyed 
by the compromise, effected on the 4th January, 1930, he was 
entitled to possess and enjoy the estate, and 

(c) for an injunction restraining Anilabala from exercising acts 
of management over the estate left by Rajendu and from interfering 
with his management of the same. 

In the plaint no mention is made of the Arpannama, The 
effect of the compromise is stated in paragraph 16 in а manner 
which does not indicate that the Arpannama was in any way con- 
nected with cr was a material part of the compromise as pleaded 
in that paragraph. No schedule of properties was appended to 
the plaint. The plaintiff being later on required by the Comt 
to file a yaluation statement of the properties in suit under the 
provisions of section 8A of the Court Fees Act filed a statement 
‘in which he included the properties dedicated by the Arpannama 
to the said Idols, as being properties in suit also. . 

In her written statement Anilabala pleaded iver alia 

(i) that she never adopted Dibyendu, 

(ii) that she put her signature on the Arpannama, on the deed 
of adoption and on the petition of compromise at the same time 
under undue influence and coercion. : 

(iii) that no proposal was ever made to her, not even a hint 
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uttered, that she was to give up the life estate conferred on her by 
the second will of her husband. 

By an additional written statement she pleaded that the alleged 
adoption of Dibyendu was invalid inlaw. On this state of the 
pleadings the parties went to trial. А 

At the trial the сазе of the plaintiff as finally developed can be 
stated in the following manner : 

Negotiations for compromise between Anilabala and the Nataraf 
started about May, 1929. Anilabala’s maternal grand-father Sarada 
Prosanna Roy, and her maternal uncle, Kali Prosanna Roy were 
not then on the scene. They appeared in the scene later on— 
towards the fag end of December, 1929. During the period May 
to December, 1929, her father Patitpaban and her ‘brother Shiba _ 
Prosad were there, Sabitri Debi was there as also other members 
of the Nataraf. By the end of December, 1929 the negotiation һай. 
reached this stage, namely that Anilabala agreed to take Dibyendu 
in adoption. The difference between the parties at that stage was 
only on the point asto whether the first or the second Will of 
Rajendu was to be probated. Anilabala insisted оп the probate of 
the second will but Amarendu insisted on the probate of the first 
Will of Rajendu. To compose this difference between ‘them the 
services of Sarada Prosonna were requisitioned. Не came accom- 
panied by his son Kali Prosonna to the Jemo Rajbati on the зой or 
31st December, 1929 and saw Anilabala. Anilabala wanted to have 
the probate of the second will, as according to her, her consent of 
the probate of the first will would imply an admission on her part 
that her husband was a drunkard and a fickle minded man. Sarada 
Prosonna thereupon pointed out the unfairness towards the adopted 
son in case the second will was probated without any modification 
of its terms. He pointed out that Dibyendu would lose his rights 
in his natural family on adoption and that he would get nothing i 
from the estate of ajendu on account of the life estate of Anilabala. 
He suggested a via media. The second will would be probated 
provided she gave up the life estate conferred on her by the said 
Will on taking a maintenance of Rs. 300 to Rs. 400 a month. 
Anilabala in reply said that she would'not: want maintenance, but 


, would be satisfied if properties yielding Rs. 5000 a year were 


dedicated to thetIdols and she made the Shebait, the underlying 
idea being that the surplus of income from the debutter properties 
after meeting the costs of worship would be sufficient to enable her 
to maintain herself. That proposal of Anilabala was accepted (see 
Kali Prosonro I 381, Sabitri Debi I 217—218, Santi Devi! 241). 
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The Arpannama was drawn up and it was arranged that it would be 
executed first. It was to have been executed on the evening of the 
3rd January, 1930, but at the last moment Anilabala objected to 
some items of property to be included therein, it was not executed 
on that date, but was executed in the morning of the 4th January, 
1930. ‘The adoption ceremony was then begun at about & o'clock 
in the morning and concluded at about r P. м. or so and imme- 
diately thereafter Anilabala, signed the adoption deed and the 
petition of compromise at the same sitting. Many witnesses who 
were then present attested the adoption deed and some witnesses 
who came later on attested the same on Anilabala acknowledging 
execution, According.to this version the Mee was an essential 
part of the compromise. 

The learned Subordinate Judge has held that the adoption was 
in fact made, that it is valid in law, that Anilabala had failed to 
prove her case of undue influence and coercion, that the compro- 
mise was on the terms as stated by the plaintiff’s witnesses, that 
the Arpannama, the deed of adoption and the petition of compro- 
mise.had been adequately explained to her and she had signed them 
after knowing fully their effect. According to him the petition of 
compromise, Madhabindu got on adoption the rights of a natural 
born son as defined in Rajendu’s second Will. He accordingly 
made a decree in favour of the plaintiff on the 27th February, 1939. 

Anilabala has preferred this appeal against this decree. Mr. 
Sarat Bose appearing on her behalf has not challenged the fact of 
adoption and has not pressed the case of undue influence and 
coercion: He has urged the following points only :— 

(1) the adoption is invalid in law. ; 

(2) the effect of the compromise has only to be gathered from 
the terms of the petition of compromise, no oral evidence being 
admissible to supplement or vary its terms ; 


(3) that on a construction of the said petition of compromise, it 


‘must be held that Anilabala had not given up the life estate con- 
ferred on her by paragraphs з and 4 of the Will, Exhibit О(т) ; 

(4) that the compromise as set up by the plaintiff is not.binding 
on her, a pardanashin lady ; 

(5) that at any rate it was not a term of settlement that Anilabala 
was to give up her life estate on the adoption or on the adopted son 
attaining majority, and 

(6) that the suit as framed is not maintainable in law. 

The validity of the adoption depends solely upon the question as 
to whether Santi Debi, the natural mother of Dibyendu, could have 
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been married in her maiden state by Rajendu. The parties are 
Brahmins. Special custom is rot alleged. The parties being of 
the twice born class the following rules are applicable : f 


I. The bridegroom and the bride must not be of the same gotra 
and pravara, i = 

II. The bride must not be a descendant within the seventh 
degree from the bridegroom’s father and of the latter’s six male 
ancestors. i Ў . 

III. She must not be a descendant within the fifth degree from 
the bridegroom's maternal grandfather and of the latter’s four male 
ancestors. 

:IV. She must not be a descendant within seven | degrees of ‘the 
bridegroom’s father’s Bandhu and of the latter’s six male еен, 
and ' 

V. She must not be a de sceridant within fiye degrees of the 
bridegrooms mother’s Bandhu and of the latter's four male ancestors: 

To these rules there is an important exception. It is that if the 
bride is removed by three gofras, she would be eligible for marriage 
even if she falls within the prohibited degrees as defined iri 
rules II to У. оне атыш dem 

UE ишы pedigree is as follows :— 

Аш - Raja кан ш Соҥка)у”. 
| З 


e : : : | 
Raja Narendra — Bhabatarini Son—S1 >- Daughter sins (Sankrit 


a КЫ 





Narayan | | | (3) Gotra) 
| Són—S2 Daughter Jatindramohini (Kasyap 
MM ‚ | . (4) -> Gotra) 

| | - - - ` | РА, ЖИИ. 
Sarajendu Purnendu SU 
? | (Pundarik Сока) 
| (1) 
Rajendu Do. Daughter Santi Débi 


S2 is Rajendu's pitri Bandhu, being the maternal uncle’s:son of 
his father, Purnendu. Santi Debi is the third in descent from the 
paternal grandfather of Sz. She accordingly comes wtthin the 
prohibition of Rule IV and unless she comes within the exception. 
the ¢vigofra rule as it is called, she would not have been eligible for 
Rajendu. Rajendu's'ge/r& was Pundarik, the goza of 52, Sr and 
Raja Mahananda was Gautam. Annapurna on marriage -adopted 
her husband's gofra which was Sankrit, Jatindramohini on her 
marriage got her husband's gotra which was Kasyap and Santi Debi 
in her maiden state had the same gotra, namely Kasyap,—the gotra 
of her father. Counting Rajendu's gofra as the first, ' there are four 
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gotras altogether and so'she was removed from Rajendu's gotra by 
three go/ras. If therefore Rajendu's goza be taken into the compu- 
tation for the ¢rigotva rule, Santi Debi would have been eligible for 
Rajendu in spite of the fact that she fell within the prohibition of 
Rule No. IV. Whether that go/va can be taken into consideration 
or notis therefore the vital question. If it can be, Santi Debi 
would have been eligible, if not, she would not be eligible for 
Rajendu. Both Sir Guru Das Banerjee and Mr. Shyama Charan 
Sarkar have expressed the opinion that in the matter of computation 
for the ¢rigofra rule the bridegroom’s gofva has to be reckoned. 
Both state the scope of the exception in the following manner : 

“ А girl who is removed by three ‘go¢ras from the dridegroom is 
not unmarriageable, though related within seven orfive degrees as 
above described." (Tagore Law Lectures on Marriage and Stridhan, 
page 64, 4th edition and Vyavastha Darpana, page 652, 2nd edition). 
The illustration given at the top of page 65 of thesaid Tagore Law 
Lectures and that given at the foot note of page 662 of the 
Vyavastha Darpana (2nd edition) make it clear that if on proceed- 
ing from the boy's gożra to that of the girl's there are four gotras in 
all the girl would be regarded as being removed by three gotvas 
from the boy and would be eligible for marriage. "Those illustrations 
make it clear that it will be legitimate to take into account the boy's 
gotra in the matter of calculation. It has however been contended 
by the learned Advocate for the appellant that the /rigotra rule as 
expressed in general terms by Sir Gurudas Banerjee and by Mr. 
Shyama Charan Sarkar is not what has been understood and defined 
by Raghunandan, where the connection between the boy and the girl 
is through a Bandhu. In that case it is said that the counting of 
gotras must commence from the Bandbu's дога, or the Bandhu's 
maternal grandfather’s gofra, as the case may be, and not from the 
gotra of the boy or.of his father (which is the same). It is further 
said that Sir Gurudas Banerjee in a way recognised this at the 
passage at the bottom of page 64 of his Tagore Law Lectures (2nd 

- edition). In support of his contention the appellant’s Advocate has 
placed reliance upon, the twenty first stanza of Raghunandan’s 
Odbahatattwa, the material portion of which as translated in this 
Court at page 512, Part I of the paper books is as follows :— А 

* Та counting the three go¢vas with respect to the descendants of 
a Bandhu it would be commenced from the Bandhu’s own дога, but 
in counting the three go/zas with respect of the.male ancestors of 
the Bandhu the three gofvas should be counted , commencing from 
the Bandhu's gofra, where such Bandhu is the father’s maternal 
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uncle's son or the mother’s maternal uncle's son and that in case of 
other Bandhus the counting should commence from the Bandhus 


' maternal grandfather's go/ra". In our judgment the illustrations 


given by Raghunandan immediately after this passage bring out 
the meaning of this passage. The starting point is only indicated, 
but the passage does not prohibit that in the course of counting from 
that starting-point the counting should proceed from the Bandhu 
only towards the girl's family and not towards the boy's. The 
boy's go£ra may not be taken into account, but we do not under- 
stand why on this passage the boy's father's go¢va which is the same 
as that of the boy, should not be reckoned. The first illustration of 
Raghu- nandan is represented by the following table : 


(M represents males, F females in the table) 


E 
е memea Hj-— 


M(B) is the father's Bandhu, being his (father's) paternal aunt's 


‘son. Raghunandan says that the girl would have been eligible for - 


the boy if the counting commenced from M(B)’s gotra, but as the 
counting has to be made from M(By's maternal grandfather's gotra 
according to the rule formulated, because the Bandhu is so the 
father's maternal uncle’s son, she is not eligible as she falls within 
three gotras. In the illustration the girl would not be beyond three 
gotras оп a counting being made from M(B)’s gotra unless the gofra 
ofthe boy orof hisfather, (which is the same) were taken into 
consideration. We accordingly hold that the rule as formulated in 
Exception No. т in Sir Gurudas Banerjee’s Tagore Law Lectures 
at page 64 (2nd edition) is a correct interpretation of Raghunandan 
and as in the case before us there are four go¢vas in all in proceed- 
ings from the gotra of Rajendu's father to the go£ra of Santi Debi’s 
father, the marríage between Santi Debi and Rajendu would have 
been valid. The adoption of Dibyendu by Anilabala is accordingly 
valid in law. : ` 

The most important question in this case is what were Ше terms 
of the compromise. We have set out the plaintiff's version of it 
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in the earlier part of our judgment -and we have to determine 
whether that version is true. On the point the principal witnesses 
for the plaintiff are Sabitri Debi, Santi Debi, Kali Prosanna Roy, 
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Mukherjee and Mr. Manindra Mohan Bhuttacharya. The persons 
who took leading part in the matter, namely Mr. Saradaprosanna 
Roy and the pleader Mr. Rakhaldas Mukherjee are dead. On 
the side of the defendant, we have the evidence of Anilabala 
herself and that of her father Patitpaban and her brother Shiva- 
prosad. Of these witnesses only Mr. Manindra Mohan Bhutta- 
charya seems to us, to be anindepencent witness. We are further 
of opinion that it would not Бе safe to rely upon the oral testi- 
mony of others, unless either documents or probabilities support 
their version of the case. Santi Debi and Anilabala are interested 
parties to the litigation. The latter has besides made many false 
‘statements. Sabitri Debi seems to us to be a partisan witness. 
She had a long standing grudge against Anilabala (vide her letters 
Ex. B2-II—II-46 and her deposition at page 228). She took some 
interest in the revocation case started by Santi Debi (Ex. B-II 50), 
although she stated in her deposition that she did not know of 
that case till recently but the falsity of her statement was demon- 
strated in her cross-examination at pages 233 and 234. There 
are other, instances of false statements being made by her. Ashu- 
tosh Chowdhury is a dismissed officer of Anilabala, at least an 
ex-officer of her with whom her terms are hot good. His evidence 


is mostly hearsay. It does not moreover support the material . 


portions of the plaintiffs version of the compromise, He only 
heard about the terms of compromise from Saradaprasanna Babu, 
He was present at the execution of the petition of compromise 
and the other documents but he did not hear Anilabala saying that 
the documents were all right. Не cannot say whether the Arpan- 
nama was intended to be in lieu of Anilabala’s ZasoAara (main- 
tenance) and he had no idea that it was to be in lieu of her life 
estate. 

Upendra Narain Dhur was a joint officer of the Madhyam and 
Na Tarafs up to 1933 and is now an officer of the .Na Taraf only. 
' He does net seem to us to be:a particularly truthful witness. 
His statement that Patitpaban, who had been appointed manager 
of -the NaTaraf shortly after Rejendu’s death, was removed from his 
office by the Na Raja two or three months after on the ground 
that he was interesting himself in Anilabala’s estate is a false 
statement, deliberately made with an object which he discloses 
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later on, namely to make out the case that Anilabala had her 
father’s advice and protection in the matter of the compromise, 
for he says definitely—a statement which is also false—that in the 
disputes between Anilabala and Amarendu that arose shortly after 
Patitpaban sided with his daughter Anilabala. He was not present 
at the negotiations and -does not accordingly say what was settled 
at those negotiations. His evidence is that he was present at the 
time when the petition of compromise and the other documents 
"wére signed by Anilåbala and so heard Rakhal Babu's explana- 
tion to Anilabala. His éross-examination on this point however 
‘shows that Rakhal Babu only explained the normal effect in 
‘Hindu law of an adoption ofa son bya Hindu widow. He does 
not remember if Anilubala wanted the teim garbhajat Sontan 
Sarthe (in the interest of a son born of her womb) to be explained 


to her. His evidence suggests that it was not explained to Anila- . 


Баја that she had a life estate under ber husband's will, that in 
terms of the will that life estate would continue inspite of the 
adoption, and that it was only by reason of the conpromise that 
that Ше estate is to be destroyed and the adopted son was to 
-get the enjoyment of the estate immediately on adoption or on 
attaining majority. ‘This evidence does not help the plaintiff who 
‘has to deal with an admittedly pardanashin lady, a young widow 
who had lost her husband recently and who had not the advice 
:or: protection even of her own father and brother, who for small 
‘earthly gains were then acting in the interest of her adversaries, 
the Na Raja and his son Amarendu. A | 

Khetra Nath Mukherjee was a Pandit ofa school. He seems to 
. be under an obligation to the Na Raja. Не was present at the time 
of the execution of the documents and speaks to the explanation 
ofthe document by Rakhal Babu. He did not hear Anilabala 
‘giving her assent. His version of the explanation as given in his 
-examination-in-chief is liable to the same comment as we have 
: made in connection with that part of the evidence given by Upen- 
dra Narain Dhar. In crossexamination he however says that 
Rakhal Babu explained to Anilabala the phrase garbhajat Santhan 
- Sarthe and that it meant that the adopted son would get the estate 
on айайиле majority. Не was a Brahmin Pandit who had been 
-invited to the Dattaka ceremony. It would be natural to invite 
‘him. But such a witness would be more’ interested in the religious 
ceremonies than in the details attending the execution, of the 
documents. No doubt he attested them, one before the religious 
-ceremonies began and the other when they had ended, but it is 


Vor. 74.] HIGH COURT. 


difficult to follow that he would at this distance of time remember 
what particular phrases occurring in the petition of compromise had 


been explained and in what manner. Even Upendra Narain Dhar, | 


then a joint officer of the Madhyam and Na-Taraf, who was also 
another attesting witness, does not rem? mber so much. 

Kaliprasanna Roy. is a common relation. Не is the maternal 
uncle of Anilabala and the brother of Santi Debi. He was admit- 
tedly present at the Jemo Rajbati at the material time and had 
accompanied his father Sarada Prasanna Babu. Ordinarily ‘his 
evidence ought to carry weight, but there are circumstances which 
prevent us from classifying him as an independent witness. He 
was cited by the plaintiff but could not appear when the case 
began. The plaintiff opened his case on the 6th September, 1938 
when he examined his. witness Mohendra Narayan Mukherjee in 
Court. He closed his evidence’ on the 9th September, 1938 
(order No. ттт). On that day defendant examined her witness 
Sarat Chandra Mandal. On the roth September she examined 
one witness and her next witness Shivaprosad Chowdhury was 
examined and cross-examined in part. In his examination-in- 
chief the last mentioned witness proved certain letters which were 
marked Ex. Н-1(2) to H-1(4), rth September, 1938 was a Sunday. 
On the next day, 12th September the plaintiff fled a petition 
(I-372) in which he asked the Court to examine Kaliprosanna 
at that stage. This pelitien as is usual in such cases was filed 
and moved at the sitting of the Court. In the said petition 
it was stated that two telegrams had been sent to Kaliprasanna 
at Caicu‘ta, one on the зга September and the other on the 6th 
September, but as Kaliprosanna had gone to his sister’s house in the 
Bongong Sub-Division of the District of Jessore he did not receive 
‘the telegrams in time. In paragraph 8 it was stated that Shiva- 
prosad had proved some spurious documents and that Kaliprosanna 
would be able to prove those documents to be spurious. No 
specification or description of those documents were given in that 
paragraph of the application. Kaliprosanna in his evidence states 
that he came back to Calcutta from his sister’s house on the roth 
September. Не left for Berhampore on the night of the тһ 
September. He was accordingly not present in Court when Shiva- 
prosad was examined. He came to Courtíorthe first time on 
the тг September. He himself swore to the statements made 
in that petition, a part usually assigned to a tadbirkar, and 
even before having an opportunity of seeing the documents proved 
Љу Shivaprosed affirmed in his affidivıt that they were spurious 
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docüments. The Court was also given to understand that he would 
depose only on the points which touched the question of the 
validity of the adoption and on the genuineness of some of the 
letters proved by Shivaprosad (Order No. 140.) These circums- 
tances detract from the value of his evidence. We will hereafter 
point out that the version as to what were the terms of compromise 
given by this witness and {һе other witnesses of the plaintiff noticed 
above does not tally with the documentary evidence andis not 
reliable as being highly improbable. - 

The next witness. examined by the plaintiff is Mr Manindrá 
Mohan Bhuttacharya. He does not definitely remember whether 
he joined the discussions over the compromise, but he was quite 
sure what the terms were. He came to know of them from the 
talks of Sarada Babu and others on the evening of the 3rd January, 
1930, when he had gone to Jemo Rajbati to witness the execution 
of the Arpannama which was to have been executed on that evening 


‘but which could not eventually be done then. According to this 


witness the terms that were finally settled were that certain proper- 
ties were to be made Debutter and Anilabala was to be the Shebait 


‘and that Dibyendu was to be adopted by her and was to be the 


owner of the property on adoption. He does not say that it was 
expressly agreed that the life estate given tc Anilabala by her 
husband’s will was to cease and the adopted boy would have the 
enjoyment of the properties from the date of adoption or om attain- 
ing majority. The statement that the adopted boy would become 
the owner on adoption does not help the plaintiff for that is the 
normal effect in law of adoption and inspite of the subsistence of 
Anilabala’s life estate he would become in law the owner on adop- 
tion, having a vested interest though by reason of the Will Ex. O, 
not an interest in possession, That the terms of the second 
Will of Rajendu and the right of Anilabala vis a vis the adopted 
boy under the term of that Will were not discussed before him 
is apparent from his evidence, for if they were the subject matter 
of discussion or negotiation he would have certainly remembered 
the material terms of that Will. Не does not state definitely, as 
the other witnesses have stated, that one of the terms of the compro- 
mise was that Anilabala would give up the life estate conferred 
on her by ber husband and that Rakhal Babu in his explanation 
said so to Anilabala. А 

We have already stated that we cannot rely on the oral testi- 
mony of Anilabala. She had told so many lies. We cannot also 
place any reliance on the oral testimony of her father Patitpaban, 


. 
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He has no scruples and his character is not grounded on sound 
moral principles. Her brother Shivaprosad condemns himself by 
his own lips. He is an unprincipled man. According to his 
own evidence he placed his services at the disposal of the Na Raja 
for the purpose of overawing his own sister into submission when 
his duty was to protect her, a helpless young widow submerged 
in grief, from the oppression of the Na Raja. We cannot rely 
upon the testimony of such a man. Itis our firm conviction that 
in this case the witnesses of both sides have lied and some most 
shamefacedly. The truth however must be found from the mass 
of false testimony. | ' 

-In our judgment it has been established that four of the terms 
of the compromise were— 

(х) that Dibyendu was to be adopted, 

(2) the second Will of Rajendu, Ex. Or, was to be probated. 

(3) Patitpaban was to continue in management under Anila- 
"bala, as exectutrix, and 

.(4) Anilabala was to be the Shebait of the deities to whom 
certain properties were to be dedicated. 

The material question on which thereis a difference is whether 
Anilabala also agreed to give up her life estate on the adoption 
being made or on the adopted son attaining majority. The plaintiffs 
. version is that at the.last moment Mr. Saradaprosanna Roy induced 
Anilabala to agree to that term. It is also the plaintiff's case as 
developed in the evidence that as the surrender of Anilabala's life 
estate on adoption required a provision for maintenance for her 
Saradaprosanna proposed to her а monthly maintenance of Rs. зоо 
to Rs. доо but Anilabala said that a debutter yielding Rs. ооо a 
year with her as the Shebait would suffice for her maintenance. 
There are inherent improbabilities in this version which.we now 
proceed to notice. 

According to plaintiffs witness, Santi Debi, Saradaprosanna 
Roy and all present there suggested that it should be clearly 
mentioned in all the proposed documents,—in the Arpannama, in 
the deed of adoption and in the petition of compromise,—that 
Anilabala was to give up the life estate as soon as the adopted 
boy would attain majority (1-289—290). It is further in evidence 
that the drafts of the solenama and the deed of adoption were 
prepared from the dictation of Saradaprosanna Babu himself 
(Ashutosh Chowdhury, 1-317). The Arpannama only was drafted 
by Rakhal Babu. None of the drafts have been produced. In 
the Arpannama and the deed of adoption there is no reference 


255 


Civir. 


— 


1941. 


м 


Anilabala Devi 


v. 
Madhabindu Narain 
Roy: 


256 " 
5 THE CALCUTTA LAW JOURNAL. [Vor. 74. . 


Civit. Es 2 ; А 
ipe even by implication to Anilabala’s life estate and its surrender. 


М 1941, In the petition of compromise there is no mention of it ix clear 
Anilabala Devi erms. That is one reason which weighs with us in not accepting 
Madhabindu Матай the'plaintiff's version on this question. The second reason which 
Roy. weighs with us is that no body on behalf of the plaintiff says that 

т] in his explanation to Anilabala Rakhal Babu drew the lady’s ` 
attention to the terms of Rajendu's will, that she had a life estate 

А under it and under the terms of the will she was to have the life 
| estate суеп on adoption being made. The third and the most 
convincing reason is that if the surrender of the life estate was an 
essential term, as is the case of the plaintiff now, it would have 
been mentioned separately as an express term or mentioned clearly 
in one of the seven terms of the petition of compromise. А little 
addition to the first or fourth term of the petition of compromise 
as drafted would have been sufficient. The fourth reason is that 
nothing is ‘stated in the Arpannama about the personal allowance 
that the lady was to receive as Shebait. The case that the surplus 
profits of the dedutter after meeting the dedsheba expenses was 
intended to provide maintenance of Anilabala is not made in 
the plaint. The Arpannama is not even mentioned there. That 
that was not the case of the plaintiff is apparent from the way in 
which he conducted his case in Court.. The first witness examined 
on his bebalf was Sabitri Debi. In her examination-in-chief she 
stated nothing about this aspect of the Arpannama. ‘The learned 
pleader for the defendant wanted to rely in liis argument upon 
the fact that the story of the surrender of the life estate by Anila- 
bala was highly improbable as no provision for her maintenance 
had been made in the compromise petition. He accordingly put 
-questions to Sabitri Debi in cross-examiuation on that aspect of 
the case on the 3rd May, 1938. In answer she stated that Sarada- 
prosanna proposed to Anilabala a monthly maintenance of Rs. 300 
to Rs. 400 but Anilabala preferred he have a debutter. All the 
witnesses of the plaintiff who were examined after Sabitri Debi 
then gave this version about the Arpannama in their examination-- 
in-chief, which Sabitri Debi had given only in her cross-examina- 
tion. The Arpannama was an important document according to 
the plaintiffs case as developed in Court. His case about it was 
not only not pleaded in the plaint, but what is more he wanted 
by his suit to get the properties dedicated to the deities by the 
Arpannama out of the possession and: control of Anilabala. Не 
included them in the valuation statement that he gave of the 
properties in suit. The Arpannama properties are items Nos.. 3 


Vor. 74] HIGH COURT. 


її, I3, 16, 17 and 18 of that valuation statement which has been 
printed at pages ттт to 128 of Volume I of the Paper Book. It 
is only when in the course of the argument the learned pleader 
for Anilabala pointed out that the plaint taken with the valuation 
statement destroyed the plaintiffs case that the debutter proper- 
'ties included in the Arpannama was intended to provide mainten- 
ance to Anilabala for life that the plaintiff made an application 
for excluding the. said properties from the suit, ascribing their 
inclusions in the valuation statement to the mistake of unnamed 
Officers of his. That application made on the 21st January, 1939 
(1-06) was not supported by an affidavit. ‘The reason for inclu- 
sion in the valuation statement given in that application appears 
to us to be false. We-accordingly hold that it has not been estab- 
lished by the plaintiff that in her talks with Saradaprosanna Babu 
or with others Anilabala had agreed to give up her life estate either 
, on adoption or on the adopted son attaining majority resting 
‘herself satisfied with Arpannama properties only. It seems to us 
to be probable that the suggestion of the Arpannama came from 
the Na Taraf in order to induce Anilabala, a Hindu widow who 
had just then returned from pilgrimage to holy places with 
thoughls more directed to the next world, to a reasonable frame 
of mind, so that she may consider the proposal for adopting 
Dibyendu and not spurn at and summarily reject any offer for 
compromise coming from Na Taraf which she had done in the 
* «past, . f - 

‘The other aspect of the matter that has to be considered is 
the effect of the compromise petition. That was the final docu- 
ment and in our judgment the rights of tha parties are to be deter- 
mined on that document and that document only, provided of 
course that it was executed under circumstances which would make 
it binding on her, a pardanashin lady. 

The document was executed after the adoption. It recites that 
‘fact and states that the adoption had already been made in con- 
‘sideration of the compromise of both the probate cases, namely 
the one filed’ by Amarendu for probate of Rajendu’s first will 
and the other filed by A nilatala for the probate of Rajendu's second 
"will. The recital further states that the adoption had been made 
in the interest of a natural born son. "That phrase does not 
necessarily imply that the adopted boy was io have the same 
rights as had been’ conferred on a natural born son of Rajendu 
‘by his second will. What the rights of the adopted boy would 
-bé vis-a vis the propetty rights of Anilabala is not defined either 


Le 


257 


Civit, 


1941. 
мм 
Anilabala Devi 


у. 
Madhabindu Narain 
Roy. 


їнЕ CALCUTTA LAW JOURNAL. [Vou 74. 
Сун. in the deed of adoption ог in this document. The former deed 
1941. (Ex. 4-11 178) only states that boy Dibyendu had been taken in 

Anilabala Devi adoption by Anilabala and so had become the son of her husband 
v. . andall rights of Santi Debi over him ceased. The effective and 

Madhabindu Narain . 2 . я 
Roy. operative part of the petition of compromise does not confer on 
кын Dibyendu any right of immediate enjoyment or enjoyment оп 

attaining majority by destroying or curtailing the life ‘estate con- 
ferred on Anilabala by her husband's second will and which . 
according to the terms of that will (which was to be probated 
according to the compromise) was not to be divested on adoption. 
We therefore hold on the construction of the petition of com- 
promise that her life estate was not taken away either on adoption 
or on the adopted son attaining majority. Even if the phrase 
“in the interest of a-son born of Anilabala’s womb” used in the 
recital has the effect contended for by the plaintiff we cannot 
hold Anilabala to be bound by the compromise, for that wasan 
essential term and no body explained to her the full effect thereof. 
. There is no evidence that at the time of the explanation of the 
document by Rakhal Babu, the latter brought it to the notice of 
Anilabala the substance of Rajendu’s second Will ‘and explained 
to the lady that that Will conferred on her a life-estate which 
was to last even on adoption and that by that phrase in the 
petition of compromise that she would be losing that interest. Їй 
the absence of such clear statements by Rakhal Babu we do not 
think his explanation of the document to be adequate for that 
purpose. It would not in our judgment be enough’ to bind the 
lady if Rakhal Babu had simply stated that the adopted boy 
would become the owner on attaining majority or that her life 
estate would cease without explaining to her, her position under the 
terms of the second Will. i 
Even if the plaintiff had established his case that he had an 
. estate which he was entitled to enjoy on attaining majority we 
have grave doubts about the  maintainability of his prayer for 
injunction. Anilabala was in possession of the properties in the 
assertion of her own right. "That was quite apparent to the plain- 
tiff Before the suit the plaintiff wanted to take forcible 
possession but was unsuccesful. After filing the suit he applied 
for the appointment of a receiver. In his order on the said 
application the Subordinate Judge found that Anilabala was in 
possession not only as an executrix but also in her own right as 
legatee (I. тбо at 161). In spite of that finding the second 
prayer in the plaint was not amended and possession prayed for. 
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The reason why such a course was not adopted by the plaintiff 
is obvious. If he had amended his prayer in that manner he 
would have had to pay ad valorem court feeson the market value 
of the properties in suit. It would not have proceeded on the 
basis of the comparatively small court fee that had been affixed 
by him on the plaint The suit as framed isa suit for declaration 
with a prayer for injunction. The first question is whether in 
this case where the plaintiff is out of possession injunction could 
be regarded as “further relief mentioned in the proviso to section 
42 of the Specific Relief Act. And second question is, assuming 
that a prayer for injunction would be ‘further relief” within the 
meaning of that section in such a case, whether the court in its 
discretion would grant it to a plaintiff out of possession and against 
the defendant who is in possession : 

The cases establish the proposition that “further relief” men- 
tioned in the proviso to section 42 of the Specific Relief Act must 
“be relief in relation to the legal character or right as to property 
which the plaintiff is entitled to and whose title to such 
character or right the defendant denies or is interested in denying, 
it must also be relief appropriate to and necessarily conse- 
quent on the right or title asserted" | Joynarain Sen Ukil v. 
Suchitra Debya (т) ]. On this principle where the plaintiff whose 
title is denied by the defendant is out of possession and the 
defendant is in possession, the “further relief" would be 
recovery of possession and a suit for declaration of title will not 
be maintainble unless the plaintiff prayed for possession also. If, 
however, the plaintiff is out of possession but defendant is not 
in possession or is not ina position to deliver possession to the 
successful plaintiff injunction would be the further relief. "This 
proposition has been laid down by the Judicial Committee of the 
Privy Council іп Sunder Singh-Mallah Singh Sanatan Dharam 
High School Trust ү. Managing Committee, Sunder Singh-Mallah 
Singh Rajput High School (2). On the observations made by 
Lord Thankerton in that case it may be urged that there where 
the plaintiff is out of possession and the defendant is in possession 
oris able to deliver possession to the plaintiff “further relief” 
would be recovery of possession andif such relief is not claimed 
the suit would be a bad suit. In this case however we prefer to 
rest our decision on the second point we have indicated above. 
Even if injunction could be considered to be further relief within 


(х) (921) 33 C. L. J. 592 (598) ; 26 C. W. N. 206 (211). 
(2) (1937) L. К. 65 I. А. 106. 
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the meaning. of the proviso to section 42 of the Specific Relief Act, 
we would not have granted it to plaintiff in the „exercise of our 
discretion; even if he had established his right. to present enjoy- 
ment of the estate, as he could have prayed for recovery. of 
possession, on the principle formulated in ` Rathnasabapathi а у. 
Ramasami Aiyar (1). 


As'on the merits we have found that the plaintiff is not endet 
to possession, we think that he ought to geta declaration that he 
is the adopted -son of Rajendu. As Anilabala: has denied the 
factum and validity of the adoption that is ше only relief һе can 
obtain. . : : 


The result is that this appeal is allowed in part. It is declared 
that the plaintiff is the adopted son of Rajendu Narayan Roy. 
On the finding that the life estate conferred on the defendant 
No. r, Anilabala Debi, by the second will ef Rajendu Narayan 
Roy is still subsisting and will subsist during her life time, the 
prayer for injunction made by the ‘plaintiff is refused. As the 
success is divided the parties must bear their respective costs 
throughout. 


A K. D. Сур. N.R : Appeal allowed in part, 


(1) (1910) LLR 33 Mad. 452. 


‘Vow 74.] HIGH COURT. 


Before Mr. Justice R, C. Mitter and Mr. Justice N. A. Khundkar. 


Say SYED MAHAMMAD HASHIM ALI KHAN 
‘AND ANOTHER 
v. 
IFFAT ARA HAMIDI BEGUM AND oTHERS.* 
MABMUDA BIBI ažas MAHENUDA BIBI 


9. 
IFFAT ARA HAMIDI BEGUM акр OTHERS.* 
(o AND: 


KHATIJA BIBI 
- 5 * 9. . 
o IFFAT ARA HAMIDI BEGUM AND OTHERS.* 


ot 


Mahomedan Law—Shia School —Wagf— Validity of—Legal representatives or 
their assigns, if can challange the wazf—Wagif, if can appoint himself mut- 
walli—Remuneration—Possession, change of—Mowkoof—Leasehold property 
—Appropriation—Wagf, if can be testamentary—Provision for reserve fund— 
Mutwalli eating out of the Wagf—Concurrent gift to objects of charity— 
Ultimute gift, if illusory—Mussalman Wakf Validating Act (VI of 1913), Sec. 3 
Proviso—Cy pres doctrine—Gift for Kar-i-Khair--Partition suit, when main- 
tainable—Limitation Act (IX of 1908). Sch! I Act 142— Discontinuance 
of possession'—Title, if affected by the possession of Mutwalli, if Wagfnama 
be invalid—Civil Procedure Code (Act V of 1908), О. 21 R, 63—Claimant, 
if can question the validity of decree under execution—Fa!sity of .claim— 
S'udgment, where £o be set aside on the ground of fraud. 

Per Khundkar. J :—General position under the Shia law of waqt in which 
the wágif Appoints himself the first mutwalli and reserves to himself a share of 
the profits of the dedicated property as mutwalli's rémuneration is stated ‘this : 


(a) A waqif may not reserve to himself any benefit "undas the waaf, that 
is as a beneficiary. 


(b) When any benefit is given to a class of persons, and the wagif becomes 
dicii a member of that class, he may partake of the benefit. 


‚ (c) Не may appoint himself a mütwalli and reserve to himself a remunera- 
tion as-mutwalli provided that is the remuneration reserved før mutwalli generally 
-and such as could reasonably be reserved for them, 


ау ‘He may not make'a setilemerit for life upon himself uüder the guise of 
mutwdlli’s remuneration. °° 


2 (е) Gross disproportion between the remuneration reserved by the waqif 
for himself as mutwalli and the remuneration provided for subsequent mutwallis 


*Appeals from Original Decrees Nos. 239 of 1935 and 25 and 26 of 1926, with 
Cross-objections in Nos, 25 and 26. against the decrees of Nikunja Behari Baner- 
jee Esq., Subordinate Judge, 3rd Additional Court of 24-Parganas, Alipur, dated 
the r3th June, 1935. 
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would ordinarily be evidence of an intention to participation as a beneficiary 
under the waqf. ‘ 


Per Mitter, J:—A waqif can appoint himself mutwalli by the terms of the 
wagfnama and make it a condition that he should receive an amount of remu- 
neration which mutwallis generally are to receive under the terms of -the 
waqfnama. Н 


Abadi Begum v. Kanis Zainab (1) considered. - 


A wagf can be challenged by the legal representatives or those claiming 
in the right of the waqif, if it be executed without the waqif having: any 
intention of divesting of his ownership and that his real intention was to 
utilise the document, should occasion arise, as a shield against claims 
against him which may ultimately affect his worldly possessions, If the facts 
establish that such was his intention, the wagf will have to be declared invalid. 

Per Khundkar, J :—The moment the change of possession is made by the 
waqif after execution of waqfnama, the entire property, both corpus and income, 
become impressed with the trust. That “share of the income which was tò be 
accumulated was аз much an asset of the waqf as was the corpus itself. The 
future application of this fund to the erection of a mosque and Imambara or its 
investment in other immovable properties would amount to no more than the 
conversion of one form of wealth, money into another form of wealth, land and 
buildings, It was not a future appropriation, but a present appropriation to 
future uses which would enure to the benefit of the wagf. 

Per Mitter J :—All property which produces income or profits and which 
would not be consumed by use can. be dedicatéd by way of wagf, except those 
which are expressly excluded by the Mussalman jurists. The Mowkoof (property) 
must be capable of being delivered. The condition of delivery of possession 
does not require that there should in all cases be physical delivery, The nature 
of delivery depends upon the nature of the subject and the purpose for. which 
the subject has to be applied according to the terms of the waqfnama, . Ifa 
person grants lease and thereafter makes a waqf of such property he can transfer 
his possession to mutwalli by asking the lessor to attorn to the mutwalli or by’ 
authorising the mutwalli to receive the rent reserved by the lease, 3 

It the waqfnama directs the income to be utilised for the object of the waqf, 
the inclusion of property previously leased out by the waqif will not render the 
waaf invalid, 

The appropriation must be of immediate effect and cannot be postponed or be 
made to depend upon a future event, whether it is likely or possibly to occur or 
even which is certain to occur. Thus where the wagf is created by a deed, the 
appropriation must be from the date of the execution of the deed, the time from 
which the deed operates. A Shia can make а waqf by will; Bakar Ali Khan 
v. Anjuman Ara Begum (2). But the appropriation cannot be postponed later 
than the death of the waqif. , 

As in the present case the rent payable by the lessee could have been applied 
from the time of execution of the wagfnama to the objects of the wagf and on 
the expiration of the lease income accruing from the properties would automati- 


(1) (1:926) L. R. 54 I. А. 33 ; 45 C. L. J. 408. 
(2) (1902) L. R. 30 I. A. 94 ; I, L. К. 25 All. 236, 


Vou. 74.] HIGH COURT. 


.eally. become available for the objects of the wagf, the appropriation was not 


postponed till after the expiration of the lease and the waqfnama was valid. 
As the wagif in the present case intended that the ico ths to be distributed 
amongst the “heirs'’ that is, his children and their descendants, immediately 


‘from the date of the execution of the wagfnama in the proportion indicated in 


the Shia-Law of Inheritance, there was no postponment of appropriation and the 
Dar of. wagi was valid. 


re 


zd provision ‘in “the waqf deed for a reserve fund to unfcreseen events or to 
Беке һе зар “properties does not invalidate’ the deed. 


Per Curiam : A provision for small pension for faithful servants does not 
make the waqf invalid, the main purpose of the waqf not being to make 


' settlements on those servants 


Per Khundkar, J.: There is no rule of Mahomedan law which prohibitsa 
waqif either expressly or impliedly from setting aside a pcrtion of the income of 
the waqf for the purpose of improving and enlarging the corpus ; such a pro- 


© vision stands on the same footing аз a direction to accumulate. 


Per Mitter, F.: A waqif cannot make a settlement upon himself or make it 
a condition that he should have to himself a part or whole of the usufruct of 


> the dedicated property. 1 he does the waqf is void. 


It is lawful for a Shia waqif to appoint himself mutwalli by the terms of the 


wagfnama. 


The rule which requires that the waqif gua mutwalli cannot reserve to him 


‘a salary or remuneration more than what has been fixed for mutwallis generally, 


means that he mustnot makea distinction in his favour between himself and 
other mutwallis following him, The fact that two classes of mutwallis were con- 
templated with different scale of remuneration would not make any difference, 


Per Curium: There being substantially a concurrent gift to objects of 


' “charity or objects of pious or religious nature and there being an immediate and 


not postponed substantial dedication to charity, the waqf is ‘valid under the 


- Muslim law as interpreted by the Judicial Committee and the aid from the Mu- 


salman Waqf Validating Act has not to be invoked by the mutwallis : Syed 
Mohiuddin Ahmed ү. Sofia Khatun (1) referred to. 
Per Mitter, F.: In this case the waqf is valid as the ultimate gift to charity 


‘is not more remote than allowed by Mussalman Waqf Validating Act, 1913. 


If the wagf cannot be upheld without the aid of the Mussalman Wakf Vali- 
dating Act, 1913, it is a good wakf as it has complied with the proviso to section 
3 of the said Act. 


* The proviso to section 3 of the Musalman Wakf Validating Act, 413 does not 


"effect any change in the Musalman conception but simply states what the Muslim 


‘law’ is. The effect of that proviso must therefore be judged by the principles 


^" propounded by Muslim jurists, According to them there are two distinct princi- 


ples, one of them is analogous to the cy pres doctrine and the other is that a 


-waqf will not fail for mere vagueness or uncertainty ot the object, For when the 


object is not specified by the waqf, the usufruct is to be applied to the benefit 


“of the poor, The proviso to section 3 of the MussaIman Waqf Validating Act, 


1913 states that the ultimate benefit in a waqf-al-aulad can also be impliedly 
(1) (1940) 44 C. W. №. 974. 
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reserved for the poor or for any purpose recognised by the Mussálman law as 
religious, pious or charitable purposes of a permanent character. -Those purposes 
need not be expressed in c'ear-terms in the waqfnama. If any of those purposes 
can be implied from the terms of the wagfnama, with -the aid of principles 
formulated by Muslim jurists, the proviso would be complied with. The-proviso 
contemplates an ultimate gift effective in law. ЖИР 

The wagqif in the deed designs the ultimate gift to ‘proper acts of charity’ and 
asthe benefit to the poor is the prime concern of Muslim jurists, those.words 
imply a gift tothe poor, that is, for the benefit of the poor and thus it is an 
effective gift. ү 

Also the waqt deed manifests an overriding intention “to charity in the 
contingency of the failure of the descendants of the wagif. This would call 
in aid the cy pres doctrine. 


Principles stated in Masuda Khatoon Bibiv. Mahammad Ebrahim " followed. 


Per Khundkar, $:—И the objects of the waqf are indicated with reasonable 
certainty, it is not necessary that they should be named. | 


A gift for Kar-i-Khare (works of charity) is not vague and indeterminate, 
as the objects are possible of ascertainment by reference to the principles of 
Mahomedan law, and the gift satisfied the requirements of the proviso to 
section 3 of the Mussalman Validating Act. 1913. The fact that there was no 
specification in the deed itself of such religious and charitable objects does not 
make the dedication vague. 


Ranchordas Vandravandas v. Parvatibhai (2) distinguished, 


The dissentient judgment of Ziaul Hasan Jin Ahmadi Begum v, Badrun 
Nissan (3) approved. : i z 


If the expression Kar-i-Khare does not indicate the objects of bounty inten- 
ded by the waqf with sufficient certainty, the doctrine of ду pres could be invoked 
as in the present case there is present an _ overriding intention in favour of 
charity on failure of settlor's' heirs, Н 


The reversion and the right to receive rent which were vested in the settlor 
at the time of the waqf constitutes mowkoof (thing appropriated) under the ' 
Shia law. : Bs 


Per curiam :—As the scope and object of a suit for partition is to convert 
the joint possession of the co-sharers into possession in severalty, it is essential 
that the plaintiff should at the date of the iustitution of th? suit be in possession 
ofthe joint property either actually or constructively. If at that materjal time 
he isin actual possession of a part of the joint property, or if he be not in 


‘ 


. actual possession of any part of the joint property but with his co-sharer, the 


defendant and there is no ouster, the suit would be maintainable, for his 
co-sharer’s possession in such a case is constructively his possession but if he 
was not at the date of suit in actual possession of any item of the property 
claimed as joint and the defendant is in actual possession of the whole on the 


(1) (1931) I. L. R. 59 Calc. 402 (453-24); 54 C. L. J. 80... s. inus 
(2) (1839) L. R. 26 I. A. 71; 1. L. R. 23 Bom, 725. E ' 
(3) L L. R. 15 Luck. 586. | 


„ 
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assertion of a hostile title known to the plaintiff, a suit for partition is not 
maintainable, 


. The phrase ‘discontinuance of possession’ in article 142 of Schedule I of the ` 


Limitation Act connotes dbandonment of possession by the owner followed by the 
taking of possession by wrong- -doer. 


A suit for partition by the daughter of the adi against her brother, the 
mutwalli, claiming one third share in property which had belonged to her father 
and included in the waqfnama on the allegation that the wagfnama was invalid, 
is not maintainable. The suit having been instituted within 12years from the 
death of the waqif, was not barred, article, 142, Sch. I of the Limitation Act 


was not applicable. -Even if the suit bea suit for possession, it would not be i 


goyerned by, the said article. 


The plaintiff's title by right of inheritance, if she had the title, was not 
extinguished by adverse possession of the mutwalli. If the waqf had been void 
the possession of the mutwalli wculd have been possession on behalf of the 
persons who would have been entitled to those properties on that contingency. 

` Syed Mohiuddin Ahmed v. Sofia Khatun (1) referred to. 


The waqif as mutwalli does not prescribe against himself as Owner. 

The conveyance by the plaintiff of al! her rights іп the properties comprised 
in the waqfnama can be challenged by her legal representative as wellas his 
assignee, f 

A claimant cannot be allowed in a suit under О. 21 К. 63 to question the 
validity of the decree under execution to which he was not a party and by which 
he was not directly affected: Gulibhai v. Jagannath (2) and Deoki Singh v. Sri 
Thakur Raghavendra Bhagwan (3) followed, Naranayyan v, ae ‚уап (4) 
-dissented from. 

Falsity of claim by itself isnot enough to set aside a domestic judgment on 
the ground of fraud, To set aside a decree on the ground of fraud the fraud 
alleged must be actual, positive fraud, a meditated and intentional contrivance 
to keep the parties and the Court in ignorance of the facts of the case and the 
decree sought to be set aside must be obtained by that contrivance. 


Kunja Behari Chakravarti v. Krishnadhan Majumdar (5) referred to. 
| Appeals by the Plaintiffs. 

` Suits for declaration of invalidity of waqfnama etc. 

` The material facts appear from the judgment. 


‘Sir Syed Wazir Hasan with Mauli Zakur Ahmed and Mr. C. 
& Saran ( Counsel ) Dr М. C. Sen Gupta, Messrs, Amiruddin 
Ahmed, Rakhal Chandra’ Basu and Purna Chandra Basu for the 
Appellants in Appeal No. 239. 


Messrs. Panchanon Ghose, А. С. Mukherjee, Satyendra Nath 
(1) (1940) 44 C. W N. 974 (981). 


(2) (1885) I. L. В. то Bom. 559. . . (3) А. I. В. [1920] Pat. 430. 
(4) (1893) І. L: R. .17 Mad. .389. . (5) 1. L. R. [1940], 2 Calc. 477. 
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Ghose and Manimoy Ghose for the Appellants. in Appeals Nos. 25 
and 26. 

Messrs. Khurshed Hussain, H. L. Сиб, Provash Chan- 
dra Bose, Kshetra Mohan Chatterjee and Sheik Ioni mam for the 
Respondents in Appeals Nos. 239, 25 and 26. . 

Messrs. P. Ghose, Satyendra Nath Ghose, Diptendra Mohan 
Ghose, Sazojendra Mohan Roy Chowdhury and Narendra Nath 
Mitter for the Respondents in Appeal No. 239. 

Sir Syed Wazir Hasan, Moulvi Zahur Ahmed, Mr. C. S. Saran 
(Counsel), Messrs. Mahendra Kumar Ghose, Rakhal Chandra Lose 
and Sathindra Chandra Das Gupta for Respondents in Appeals 
Nos. 25 and 26. 

C. A. У, 

The judgments of the Court were as follows : 

Mitter, J.:—Prince Qamar Qadr Mirza Mohammad Abed 
Ali Bahadur, hereafter called the Prince, a muslim governed by 
the Shia law died on January 31, 1919, leaving him surviving his 
wife Shah Banu Amir Begum, a son Mirza Mohammad Syed Ali 
and a daughter, Nawab Zinat Ara Zinab Begum alias Juhi Begum 
as his heirs. His widow Amir Begum died in 1928 leaving her 
son Mirza Mohammad Syed Ali and her daughter Juhi Begum as 
her heirs. The -Prince, in his old age was infatuated with a 
mistress of his named Shaheba Khatoon in whose favour he 
executed a lease'for a term of ten years on July 12, 1916. That 
lease comprised twenty-eight items of immoveable property in the 
suburbs of Calcutta but mostly within the local limits of the Calcutta 
Muncipal Corporation. By its terms Shaheba Khatoon under. 
took to pay the Prince a clear sum of Rs зоо as rent per month. 
This lease was in supersession of an earlier lease which the Prince 
had executed in her favour for the selfsame properties under 
which Rs. тоо was payable as the net monthly rent. On June 
14, 1917, the Prince executed a Wakfnama (Ex. R—A38) which 
covered those twenty-eight items of immoveable property included 
in Shaheba Khatoon’s lease and eleven more items of immoveable: 
property. The principal question involved in these three appeals 
is the validity of this wakf.* Ву this wakfnama the Prince 

*We have marked the paper books thus : 

Part П Vol. I of Appeal No. 25 of 1936 as А 

Part II Vol. II of Appeal No. 25 of 1936 as B 

Part I Vol. I of Appeal No. 25 of 1936 as C 

Part I Vol. I of Appeal No. 26 of 1936 as D 

Parts I & П of Appeal No; 239 of 1935 as E 

Supplementary paper book of appeal No. 239 of 1935 as F 


Vor. 74] -> вісн COURT. 
appointed himself the-first Mutwalli and his son Mirza Mohammad 
Syed Ali his successor to that office. His daughter Juhi Begum 
is the central figure in these litigations, - 

Juhi Begum married Humayun Kader, on whose death in March 
1918 she became a widow. She married again on December 20, 
1918 and her second husband's name is Nawab Hashim Ali Khan. 
On allegation that her’ first husband Humayun Kader had under- 
taken to pay her a dower (den mohar) of twelve lacs of rupees 
she purported to assign*her claim thereto for an alleged consi- 
deration of Rupees one lac to one Hashem Ibrahim Saleji on 
September 28, 1918. Saleji instituted a suit in the Original Side 
of this Court (No. тт of 1918) against her and the other heirs 
of her deceased husband Humayun Kader on the 6th December, 
* 1918, to recover the sáid amount of Rupees Twelve lacs (Plaint 
Ex. H-A 319). Saleji became an insolvent in December. 1931. 
The Official Assignee of Calcutta in whom the estate ‘of -Saleji 
had vested оп his insolvency got himself substituted in Saleji's 
place and continued the suit. As in her "deposition in that suit 
Juhi Begum took' up the position that she had before hér con- 
veyance to Hashem Ibrahim Saleji relinquished her claim to the 
dower in favour of the other heirs of her deceased husband, the 
plaint was amended at the instance of the Official: Assignee who 
then prayed for adecree for the sum of Rupees One lac with 
interest against Juhi Begum only on the ground that he was entitled 
‘to recover the same as there was a failure of .consideration. The 
plaint was amended and he obtained an ex parte decree against 
Juhi Begum for the sum of Rs. 1,28,266-2-8 ‘and costs on August 
21, 1923, (Ex. I—A343) Khatija Bibi, the wife of. Saleji pur- 
chased this decree from the Official Assignee for Rs. 3000. She 
had'this decree transferred to the Court of the District Judge, 


24-Parganas, and applied for execution of the same by attachment ' 


and sale of one-third share in the properties now in suit on the 
ground that Juhi Begum had inherited the same from her father, 
the Prince, and her mother, Amir Begum, who in turn had inheri- 
teda share therein from the Prince. As those properties were 
included in the Prince's Wakfnama (Ex. R) Mirza Mohammad 
Syed Ali preferred a. claim to them as Mutwalli. The said claim 
of Mirza Mohammad Syed Ali was allowed by an order of the 
executing Court dated February 5, 1930. Title Suit No. 8 of 
1931, later numbered as Title Suit No. т of 1934, was instituted 
under the provisions of Order zr, rule 63 of the Civil Procedure 
Code by Khatija Bibion February 12,1931. Mirza Mohammad 
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Syed Ali and Juhi Begum were madé. defendants. Both of them 
died during the pendency of that suit and their heirs were brought 
on the record. The main defence of Mirza Mohammed Syed 
Ali was that the Prince һай made a wakf which comprised the 
properties sought to be attached by Khatija Bibi and so Tuhi 
Begum had not inherited any share thereof through her father the 
Prince or her mother Amir Begum. ‘The learned Subordinate 
Judge upheld the Wakf and dismissed the suit. Khatija Bibi 
has preferred the appeal, being No. 26 of 1936 against that decree 
and Nawab Hashim Ali Khan has filed a memorandum of cross- 
objections. NP \ f 

On the 3oth January, 1931, Jubi Begum instituted suit No. 17 
of 1921, subsequently numbered 2 of 1934 against her brother 
Mirza Mohammad, Syed Ali. She claimed one-third share in 
properties which had belonged to her father, the Prince but which 
had been included in the Wakfnama on the allegation that the 
Wakfnama was invalid and that she had inherited the same from 
her father and mother. She claimed partition, in the alternative 
for recovery of possession. This suit has been complicated by 
later events Which I will recite later on. Mirza Mohammad,Syed 
Alis defence was that the properties claimed in this suit had been 
made Wakf by the Prince and he was-the Мима. Thus the | 
validity of the Wakf is also the principal question in tliis suit. 
Juhi Begum died on April 16, 1937, leaving her second husband 
Nawab Hashim Ali Khan and her brother Mirza Mohammad 
Syed Ali as her heirs. Shortly before her death she purported 
to convey all her rights in the properties in suit to Mamuda - 
Bibi, a daughter of Saleji, by a conveyance dated the ryth 
February, 1931, (Ex. 7—B бо). On the basis of the said convey- 
ance Mamuda Bibi applied to be substituted as plaintiff in the 
place of Juhi Begum in the suit, but before the said application 
could be heard Juhi Begum died and her husband Nawab Hashim 
Ali Khan was substituted in her place. Nawab Hashim Ali Khan 
later on filed an objection to .Mamuda Bibis application, for 
substitution wherein he challenged her conveyance, but in 
spite of his objection the learned Subordinate Judge added 
Mamuda Bibi as co-plaintiff No. 2 leaving the matter of the 


.validity of the said conveyance to be determined at the final 


hearing of the suit (Order No. 26 dated 23rd November, 1931,-— 
C 70). This order which had the effect of allowing a plaintiff to 
raise an issue against his co;plaintiff has unnecessarily enlarged 
the scope ofthe suit. Later on an assignee from Nawab Hashim 
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Ali Khaw, Syed Ashiq Hossein, was added as coeplaintiff No. т (a). 
The learned ' Subordinate Judge found Mamuda’s conveyance 
(Ex. 7) to be binding on Juhi Begum, but as he upheld the Wakf he 
dismissed this suit also. Mamuda Bibi, and Nawab Hashim Ali and 
Syed Ashiq Hossein have preferred two independent appeals which 
are Nos. 25 of 1936 and 239 of 1935 respectively. Mirza Moham- 
mad Syed Ali’s legal representatives (he having died while the 
suit was pending in the lower Court) who are the respondents 
have, filed memoranda of cross-objections in First. Appeals Nos. 25 
and 26 of 1936 relating to costs. The common question in all 
three appeals relates to the validity of the Prince's Wakf and if 


that Wakf is upheld all the three appeals will have to be dismissed.- 


I will accordingly take up that question first. 

Sir Wazir Hasan appearing for the appellants in Appeal No. 
239 of 1935, namely Nawab: Hashim Ali Khan and Syed Ashiq 
Hossein and Mr. Panchanan Ghose appearing for Khatija and 
Mamuda Bibi have challenged the Wakf on the following grounds 
only. 

(1) The Wakf deed is a fictitious one—never intended to be 
acted upon by thé Prince and was not in fact acted'upon by bim. 

(2) It is at any rate invalid under the Shia law. 

(a) because the Wakif, the Prince created an interest in himself ; 

(b) because (i) the appropriation was postponed to a future date. 


: namely till the expiry of Shaheba Khatoon’s lease ; and (ii) because 


the appropriation of'2/roths given as allowance to the “heirs” 
of.the Wakif was postponed till the Prince’s death ; 

(c) because the landlord's reversion which was im Һе Prince. 
after the execution of the lease in favour of Shaheba Khatoon 
cannot in law be the subject matter of a Wakf; 


(d) because -the whole of the income was not appropriated as _ 


à provision for a reserve fund was made ; 

(e) because no substantial concurrent gift to charitable or 
pious objects had been made in the Wakfnama ; and 

(f) because no change of possessioni followed the execution 
of the Wakfnama. . | 

(3) The Wakf has not been made valid by the Wakf -Validating 
Act (VI of 1913). ` - : 

(a) because it is otherwise invalid under the Shia law ; 


3 
(b) because the ultimate gift to charity (—th) of the nei weome 
А 16 


is too small ; 
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(c) because the ultimate gift to charity is more remote than 
allowed by the said Act ; 

(d) because the proviso to Section 3 of the Act jm not been 
complied with, as the ultimate gift is not valid in law, the chari- 
table and pious object not being specified by the Макі; m 

(e). -because of paragraph 8 of the Wakfnama where provision 
has been made for persons other than the family, children or 


‘descendants of the Wakif. 


-Mr. Panchanan Ghose has urged an additional point, namely : 

(4) That the Wakf is invalid as the Wakfnama had been execu: 
ted by the Prince under the undue influence of Shaheba Khatoon. 

I wil first deal with points (1), z(f) and (4) as they involve 
controversies on question of fact. 

.1t may be accepted the Shaheba Khatoon had acquired great 
influence over the Prince and had exercised that influence to her 
own advantage. She had succeeded in inducing the Prince in 
his old age to desert his wife, to leave -his family house and to 
live with her in-a separate house. It may also be taken as estab- 
lished “that she, had .designing people as her advisers and her 
object was to please the Prince. She had succeeded in getting 
a lease for ten years from tho Prince of bulk of. his valuable 
properties at a grossly inadequate rent and had also succeeded: in 
getting the Prince’s Government Promissory note of more than one 
lac of Rupees (possibly of two lacs) endorsed in her favour. It 
may also be that she got a large portion out of the Prince’s monthly 
pension of Rs. 4000. But there is no reliable evidence to show 
that she had any hand in the execution of the Wakf. The oral 
evidence on, the point, as for instance of Abdul Quaem (с. 375) is 
unreliable. The Wakfnama did not confer any benefit on her. 
The, execution of the Wakf had .the effect of checking her 
further intentions on the .Prince’s properties, if her desire for 
enrichment had not been already satiated. I donot see any ground 
for holding either that the Wakfnama had been executéd at her 
request, or she had taken any part in respect thereto, far less for 
holding that it was executed through her influence, much Jess 
under influence over the Prince. 

The execution of the Wakfnama has been admitted by. the 
appellants. They urge that the Wakf is invalid as there was no 
change in the character of possession, the Prince continuing to hold 
possession of the properties in the same manner as he was doing 
before the execution of the Wakfnama. 

According to the conception of Shia law “wakf is a contract the 
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fruit or effect of which is to tie up the original of a thing (corpus) 
and to leave its usufruct free” (Baillie Part II, 211). The wakf 
property or the subject of ‘appropriation (corpus) is transferred, 
so to become the property of the Mowkoof aichi (persons on whom 
the settlement is made), for they have a right to the advantages or 
benefits (usufruct) -to be derived from it. The contract is not 
rendered obligatory except by giving-possession (Baillie II Part 212), 
that is, the wakf is-not completed unless either possession of the 
wakf property is delivered to the first beneficiaries or they are autho 
rised to administer it or where the dedication is for the benefit of a 
number of persons a Mutwalli is appointed and possession is 
delivered to the latter. Where the Wakif appoints himself the first 
Mutwalli a change in the character of his possession from owner 
to Mutwalli would fulfil the requirement of the rule. Application of 
the usufruct by-him to the purposes of the Wakf is the strongest 
evidence of such change but that is not the only method of proving 
the change of possession. Mutation of his name from malik or 
owner to Mutwalli in respect of the properties-of the -Wakf is 
another criterion to indicate the change of possession but mutation 
of name is not the only method of proof [Syed Ali Zaman v. Syed 
Akbar Ali {t).| The effect of the entire evidence on the point must 
be considered. The question is pre-eminently a question of fact. 
Before dealing with the facts bearing upon this point and the point 
that the Wakf was a fictitious one, never intended to be-acted upon, 
I will notice an.argument advanced by Mr. Khurshed Hossein 
appearing for the respondents. He says that if we came to the 
conclusion that the terms of the. Wakfnama do not make itan 
Anvalid Wakf under the Shia Law, the Wakf must be upheld as soon 
as itis proved that the Wakfnama was duly executed by the Prince 
followed, by change of the character of his possession and the 
¿question whether it was meant “to be operative or not, in this case, 
where the Wakf is challenged not by the creditors of the Prince but 
by hislegal representatives or those claiming in the, right of the 
Prince, is not pertinent. His argument is that the document being 
in form, delivery of possession by the Wakif to the Zwzwa/i, „or 
change in the character of his possession when he himself is the 


, first Mutwalli of the Wakf, completes the Wakf and vests the Wakf 


properties in the Mowkoof aithi under the Shia Law. Only in the 
case where the Wakf was made by the Wakif with the intention of de- 
"frauding his creditors and had in fact defrauded thenr that it becomes 


L4 


avoidable Wakf—a valid Wakf till avoided ree the creditors of the . 


(1) L. R. 64 1. А. 158 (168), 
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Civa. Wakif in a suit framed under section 53 of the Transfer of Property 


. 1941, Act. For supporting his broad contention so urged he has relied 
Nawab Syed Ma. Upon the observations made in Aw/som Bibeev. Golam Hossein 
кышт Hashin Cassim Arif (1). This broad contention was. repelled in Masuda 

v: Khatun Bibi v. Muhammad Ibrahim (2), where those observations in 
Iffat ps Kulsom Bibee’s case (х) made by Woodroffe, J. were explained. То 

ica me itappears that the question has been set at rest. by the Judicial 
s C: Mitter, F- Committee of the Privy Council in Maharaja Sir Mohammad Ali v. 
Mussamat Bismillah Begum (3). Facts can be examined for-the 
purpose of finding whether a deed of Wakf (even when followed 
by delivery of possession by the Wakif to the Mutwalli) had been 
executed without the Wakif having any.intention of divesting himself 
of his ownership and that his real intention was to utilize the docu- 
ment, should occasion arise, as a shield against claims against him 
which may .ultimately affect his wordly possessions. If the facts 
establish. that such was his intention the Wakf will have to be 
declared invalid. : 

‘As I agree with the conclusions of the Subordinate Judge on ‘both 
the points r and 2(f) I will notice only the main items of evidence 
from which I have come to the conclusion that the Prince changed 
the character of his possession from Malik to Mutwalli of the Wakf, 
that the Wakf was not a fictitious one, intended to serve as a shield 
against the Prince's creditors, and that it was in fact acted upon: 
during his lifetime. 

- The Prince was a religious man and had a desire to make Wakf 
in accordance with the traditions of his family. This desire he 
often expressed to his friends and relatives. Не discussed the 
terms of the intended Wakf about two years before the execution 
ofthe Wakfnama in question and took legal opinion. Mr. Unsud 
Dowla is one'of the witnesses who gives material evidence on these 
points, and he is supported by the evidence of the members of the 
royal family. Mr. Unsud Dowla isa respectable person who held 
positions of responsibility and honour in public life. Не has been 
believed by the learned Judge and І see no reason why his státe- 
ments should not be accepted. The Prince had conceived the idea 
of making а Wakf in 1915 or so according to his evidence. It is 
necessary to examine the financial position of the Prince in 1915 
and in 1917 when the Wakf was created and to see if the Prince was 
so much pressed with the burden of his debts as to lead us to the 

(1) (1905) то C. W. N. 449 (484 485). 

(2) (1931) I. L. К. 59 Calc. 402 (424-426) ; 54 C. L. J. 80 (97-98). 

(3) (1930) 35 C. W. N. 325 (322) ; 54 C. L. J. 162. 
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inference that the creation of the Wakf was a plea designed upon 
to shield his properties from creditors. 

There is no definite evidence as to whether the Prince was 
indebted to any person in 1915, save and except to his wife Amir 
Begum for her dower. The circumstances rather point to the fact 
that he was not in debt to any outsider, for it is proved that he had 
at about this time Government Promissory notes of the face value of 
more than one lac of rupees which he subsequently endorsed to 
Shaheba Khatoon. He became intimate with Shaheba Khatoon in 


-1914 or so and from that time the Prince became gradually indebt- 


ed. It would be a safe conclusion to make that in 1915 the Prince 
was fairiy solvent, with no appreciable amount of debt and that 
probably the only person who had a legal claim for money against 
him was his wife who was not at that time particularly anxious 
to demand her dower or enforce her claim, whatever may be the 
amount of her dower. Possibly Rs. 12,50,000 was a notional figure, 
if it was at all the figure fixed for her dower, named not with a view 
to payment but for the purpose of indicating the family prestige and 
dignity of the husband and the wife. I make these observations, 
for the suit which she instituted later on against her son Mirza 
Mahammad Syed Ali in which she claimed Rs. 12,50,c00 as 


‚ dower money due to her, was ultimately withdrawn by her and 


was compromised by Mirza Mohammad Syed Ali with her creditor 
Haji Allabux for Rs. 35,000 only. [Ex. т (a)—B. 446 and 449.] 
Thus the Prince was not heavily involved in 1915 when he con- 
ceived the idea of making a Wakf and made preliminary pre- 
parations. In June 1917 about the time when he executed the Wakf 
he was indebted to the following persons : 

(a) Prince Babar and others who had recovered a personal 
decree against him. 

(b) Mr. Rose. 

(c) Mr. & Mrs. Remfry. 

(d) Amir Begum, his wife, for her dower. 

Leaving aside the claim of Amir Begum, the, amount due to 
the other threé creditors was about Rs. 50,000 (see Ex. 14 g—12 
& 28-A 385). There is no evidence that any of those creditors 
or Amir Begum had either demanded their dues or had put 
pressure upon the Prince before the execution of the Wakf on 
the 14th June, 1917. Amir. Begum only sent a letter of demand 
four days after the execution of the Wakf (Ex. XI—A 74). It has 
not been proved that an earlier letter of demand dated the znd 
June had been sent on her behalf (Deposition of Mr. Satya 
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Ranjan C 406). -Mr. and Mrs. Remfry filed an application in 
Insolvency against the Prince in 1918. The Prince was adjudicated 
an insolvent on July 23, 19r8, but later on the said adjudication 
was annulled by the Prince paying up his creditors in full by 
utilizing some of the Government Promissory notes which he 
had previously endorsed in favour of Shaheba Kbatoon. It 
appears to me that the Prince was not actuated with an intention 
to defraud his creditors by creating a fictitious Wakf. He had 
conceived the idea of making a Wakf when he was not involved 
in debts to outsiders. He did not make the Wakf ina hurry or- 
in secret. He discussed its terms with friends and relatives for 
& considerable time and had executed the instrument openly, 
making one of ‘his creditors who had obtained a decree against 
him (Prince Mirza Ibrahim Ali) an attesting witness. It appears 
(о me that on hearing of the Wakf some of his creditors became 
nervous and for the purpose of realising their money with the 
least amoupt of trouble they banked upon the prestige of the. 
Prince and so took recoürse to. insolvency proceedings, with the 
hope, which was actually fulfilled, that the Prince would pay them 
from the resources at his disposal to save his name and prestige. 
The account books ‘of Prince's time have not been produced but 
from that fact alone I cannot infer that the income of the proper- 
ties made Wakf was not applied by the Prince to be the objects 
of the Wakf, or infer that he never intended the Wakf to bea 
realone. He was atthe time of his death living separate from 
the members of his family and with his mistress. On his death 
curator proceedings were taken and everything including the 
papers found at his residence was removed to Court. It has not 
been proved that during the last part of his life he kept regular 
account books or that these account books came to the possession 
of Mirza Mohammad Syed АН after his death. The oral evidence 
is that he spent money on the upkeep of the Mosque ‘and the 
Imambara and after the execution of the Wakfnama the Imambara 
was run on a more lavish scale. These were the principal reli- 
gious and pious objects of the Wakf. args 

The documentary evidence on the record establish a change 
in the character of possession of the Prince after the execution of 
the Wakfnama. The Wakfnama comprised thirty nine items 
of immoveable property. Three items Were in Lucknow and of 
them two. are untraceable. Regarding the remaining item at 
Lucknow the Princes name  was'not changed from owner to 
тиноай in the Collector's record. Two items were Daripin holdings 


A am 
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in Kidderpore. In. respect thereof there was also. no mutation. 
The rest were immoveable properties within the jurisdiction of 
the Calcutta Municipality. There are rules in Chapter V of the 
Assessment Manual of the’ Calcutta Municipal Corporation for 
the-mutation of names. The procedure according to those rules 
has been.described in the evidence of Hari Santosh Chatterjee 
(С. 280). © Under the Municipal Act then in force assessment of 
taxes were revised by the Muncipality at intervals of буе years, 
and for each period of assessment one set of: Assessment Registers 
were "kept: in which mutations made during the currency 
of that particular assessment were noted. The Assessment 
Registers for 1913-1914 to t918-19r9 and 1918-19 to 1919-20 as 
also other assessment registers of later periods have been proved 
(Ех. О series-A4). Those of the later period after roro are not 
material for the purpose of the question’ Iam. now discussing be- 
cause they were of Syed Ali’s time. The official year begins on 
the rst April and ends on .the 31st March. of the following year. 
The assessment register. of the year rg18-1919 would accordingly 
end on the 3rst March, тото, and that of the year 1919-20 would 
end on the 3:st March, 1920. The Prince died on the 31st 
January, тото. Those assessment registers show that the Prince’s 
name was changed from owner to: Mutwalli of the Wakf estate, 
but neither the date of the mutations nor the dates of the appli- 
cations on' which mutation was made are noted in the registers. 
'Those applications have been destroyed under the rules. But 
having regard to the rules of the Assessment Manual and the 


procedure that has to be followed in making the mutations . 


the applications for mutation must have been made by 
the Prince and that it must. have taken considerable time in 
noting the mutations on the Registeis. . Those assessment Regis- 
ters.ending either with the official year r919 or 1920 show the 
Prince's name was mutated from owner to mutwalii in respect of 
about nineteen items of property. I accordingly, hold that the 
Prince had his name mutated as wiwa/li in the record of the 
Corporation-of Calcutta in respect of a considerable | number of the 
properties included in the Wakfnama. : 

. Shortly after the execution of the Wakfnama the Prince wrote 
а letter to the Collector of 24-Parganas informing him of the 
Wakf. A certified copy of the Wakfnama was enclosed with the 
letter (Ex. J. 5-A 80). Later he offered to put into the safe 
custody of the Collector the title deeds and other papers relating 
to the Wakf properties (Ex. ] 4A 82). Certainly he would not 
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have so acted if he meant the wakf to be a fictitious one. He 
wasason of the late king of Oudh, and was drawing from the 
Collector a political pension of Rs. 4coo a month. In proceed- 
ings before the Court, in plaint, written statements filed by. him 
and in his deposition given in Court, he openly declared that 
he.had. made a wakf and was holding the properties comprised 
therein as mutwaili [Ex. Н (1)-À 195 ; Ex. A 3 at 204—205, Ex. 
GC,.A.298] ; Inhis capacity as mutwalli he also granted Pottas 
to-ténants .[Ex. S. А 252, Ex. K (1) 1-A 258]. I accordingly hold 
that.the Prince changed the character of his possession from owner 
to-mutwalli and the. Wakf was thus completed in-law. 

The Sharáyá:óol-Islam, the principal authority on Shia Law; 
efitifnerates four principal conditions of Wakf namely (т) those 
which ralates to the Mowkoof- or thing appropriated, (2): those 
which relate to the Waaif or the: maker of the Wakf, (3) those 
Which relate to Mowkoof. Alchi, ‘or the beneficiaries and (4) those 
which relate 19 the Wakt itself [Baillie; Digést of Mohamedan Law, 
Part II, page 213 e/ seg (and Edition) ]. In these appeals we 
ате coritetried ойу with fifst and-the fourth conditions. The 
Mowkoof бт the subject matter of the Wakf must be (a) a 
substaücé, (b) the ‘property of the appropriator, (c) capable of 
being’ used without being consumed and (d) capable of being 
delivered. These four subsidiary conditions follow from funda: 
thental principles of the Shia Law. As a Shia Wakf implies 
the transference of ownership from the Wakif to the Mowkoof 
ані (beneficiaries), the transferor (Wakif) must have the owner- 
ship, for he who has no title cannot vest title in another by 
his act. As a Wakf must be perpetual the subject matter must be 
such as may last for ever, one which must not be corisumed by 
use. Asin Shia law delivery of possession must be made the 
Mowkoof (property) must be capable of being delivered. This 
necessarily implies that the Mowkoof must be a specified object 
(Ayn) and not indeter.ninate things (Deyn). As the carrying out 
of the object of thé Wakf would require money the Mowkoof must 
be substance, that is, that which would yield income ar profit. 
It would follow that all property which produces income or profits 
and which would not be consumed by use can be dedicated by 
way of Wakf, except those which are expressly excluded by the 
Muslim jurists. The condition of delivery of possession in. my 
jüdgment does not require that there should in all cases be physi- 
cal delivery. The nature of the delivery would depend upon the 
ti&ture of the subject and the purpose for which the subject has 
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to be applied according to the terms of the Wakfnama. A property 
which has been leased out at a rent cannot be possessed by the 
landlord in kas. Throygh receipt of rent he possesses the subject. 
If he grants lease and thereafter makes Wakf of such property 
he can transfer his possession to the Mutwal/i by asking the lessee 
to attorn to the Mutwalli or by authorising the Mutwalli to receive 
the rent reserved by the lease. That is the only way in which 
һе сап deliver possession to another If the Wakfnama. directs 
the income to be utilised for the object of the Wakf I do not 
see why the inclusion of a property previously leased ont by the 
Wakif would render the Wakf invalid. If however he directs in 
the Wakfnama that a mosque is to be built on site of.the property 
-so leased out before the creation of the, Wakf or directs that 
property to be used for a purpose which would obviate(?) physical 
от khas possession of the same the Wakf would be invalid, for the 
appropriation would then be necessarily postponed till the deter- 
mination of that lease, or as has been said, would then depend on 
а future contingency. It would be void on the ground of-non- 
fulfilment of one of the principal conditions which relate to the 
Wakf, that is of the fourth condition which I will notice and 
examine hereafter. In fact the Muslim jurists recognise that a 
property which is subject to a lease in favour ofa third person 
‚сап be made the subject matter of а Мак (Ameer Alis Moham- 
medan Law, Volume I, page 184. 3rd Edition). This is also the 
view expressed іп /znjira Khatoon у. Mohammad Fakirulla Mia. (1) 
Before the determination of the lease the lessor's profits would be 
appropriated to the purposes of the Wakf and would enure to its 
benefit, and after determination of the lease the profits which had 
been intercepted by the leases would automatically enure to the 
benefit of the Мак by way of accretion. This іп my jugdment is 
the meaning.of the passage at page 563, Volume I of Baillie's 
"Digest of Mohamedan Law (Second edition), where it is sajd that 
* after the expiration of the term (of the lease) the land would 
revert to the purposes to which it was appropriated." I cannot 
therefore give effect to point 2(c) raised by the appellants. 

The fourth principal condition of a wakf, conditions which 
relate to the wakf itself require (a) that the wakf must be perpe- 
tual, (b) absolute and unconditional, (c) that possession must be 
‘given of the Mowkoof (subject matter) and (d) that the Mowkoof 
mustibe entirely taken out of the wakif or the appropriator himself 
(Ballie, Digest of Mohamedan Law, Part II, page 218, 2nd. Edition). 


(х) (1gar) I. L. К. 49 Cale. 477 (483). 
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Ovi. "Thus When а man makes a wakfíor an object which must neces- 
1941. sarily cease with the efflux of time the wakf would be void on the 
чем? 274. 5 

“Nawab Syed Ma- ground of non-fulfilment of condition (a).. Mi. Latifunessa v. 

himmad Hashim Wajimuddin Shah (т) affords an illustration im this respect. ` One 


$ Ali Kh К А : 
ү : v. Ж of the grounds on which the wakf in question there was pronounced 
Iffat Be to be void was that the dedication of the bulk of the income 





was not in perpetuity. The bulk of income was given for the 
maintenance of named individuals, and there was no gift over to 
the poor or to other objects of charity of a permanent nature.: It 
is for the fulfilment of condition (a) that a Wakf-al-aulad there 
must be an ultimate gift forthe poor, for the poor as a class.must 
necessarily exist till eternity, or to religious, pious or charitable 
purpose of a permanent character. 

The meaning of condition (b) is that the jp avondaiion must 
be of immediate effect and cannot be postponed or be made to 
depend upon a future event, whether it is likely or possibly to 
‘occur or even which is certain to occur. Thus where a wakf 
is created by a deed, the appropriation must be from-the date of 
the execution of the deed, the time from which the deed operates. 
‘The cases have gone even to this extremity thal if it is provided 
that the wakf would take effect from the date of the registration 
of the deed, the wakf would be void, as some appreciable time 

‘must elapse between execution of the deed and its registration. 
[Syeda Bibi v. Mughal Jan (2) |, It is now recognised that a 
‘Shia can make а wakf by Will [Bakar Ali Khan у. Anjuman Ara 
Begum {3)}.. This implies a postponement of the appropriation 
till the death of the маки. But even in the case of a wakf 
‘eréated by Will the appropriation cannot be postponed to a period 
-later than the death of the Wakif. In Adussamat АЙ Begum v. 
.Badr-l—Isiam Ali Khan. (4) the Right Hon’ble Sir George 
. Rankin observed thus: “On the other hand, a direction that 
‚Ше property . should become wakf after the death of a person 
. „surviving the testator is contrary to the principles applied by the 
“Shia. law to dedications tater vivos. ‘If one should say I have 
appropriated when the beginning of the month has come......... Ir 
‘the appropriation would not be valid’ (Shuraya-ool—Islam Baillie 
~ Vol. П, p. 218). Their Lordships recognise that the decision in 
Bakar Ali Khan у. Anjuman Ara Begum (з), which permits a 
. Shiasto create a wakf by Will is itself a mitigation: of the rigour 
ЖО Чу [1935] А. 1, R. All. 856. 
~ (2)-(1902).1, L, R, 24 All. 231. 
(3) (1902) L. R. 30 L A. 94 ; I. L. К. 25 All. 236. E 
(4) (1038) L. В. 65 1, А. 198 (211); 67 C. L. J. 267 (274-275). 
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of this principle, but they are not of opinion that the principle is 


‘abrogated for all purposes in the case of a testamentary disposition, 


nor do they think that it can be confined to cases where the 
passing of the property to the endowment is made to depend 
uponan event which is problematical as well as future." In my 
judgment the Prince’s wakf has not violated this rule. · I cannot 
find anything in its terms, the effect of which is to postpone the 
appropriation till after the expiry of Shaheba Khatoon's lease. 
The income derivable from the lease, that is the rent payable by 
Shaheba Khatoon, could have been applied from the time of 
the execution of the wakfnama to the objects of the wakf. On 
the expiry of Shaheba Khatoon’s lease thc- additional income 
accruing. from those properties would automatically become 
available for the objects ofthe wakf. I cannot therefore uphold 
contention 2 (b) (i) of the appellants. 


Contention 2 (b) (ii) depends upon what interpretation we 


would give to the words “heirs” used in paragraph 6 of the 
wakfnama. In my judgment the wakif meant by that word his 


` children and, their descendants and intended the 2/1oths to be 


distributed amongst them immediately from the date of the 
execution of the wakfnama in the proportion indicated in the 
Shia law of inheritance. To take an instance. He intended his 
son to take 2/3rds of the 2/roths and his daughter the remaining 
1/3rd of that fraction even while he was alive. Iam fortified in 
this vicw by the phrase used in paragraph. 7 namely “three parts 
(instead of two as provided for in paragraph 6)shall be divided 


amongst my children according to to the Imamia Law.” Point 


No. 2 (b) (ii) is accordingly overruled. 


I cannot also accept contention No. e(d) I do not see how 
the provision for a reserve fund can ‘invalidate the wakf. The 
argument that till the money of the reserve fund is actually applied 


-for the purposes indicated in the wakfnama, e.g. those mentioned: 


in paragraphs 2, 6 and 7 it would be in suspense—not appropriated 
—is in my judgment a falacious argument, The property (corpus) 
was appropriated from the date of the wakfnama. On what objects 
the usufruct’ of the property is to be applied is also indicated. 


"The reserve fund money was to be applied for the improvement 


and extension of the wakf and in rebuilding the mosque and 


. mambara on certain contingencies.: The benefit of reserve fund 


is to result to objects of the wakf, The income ofthe pro- 
perties dedicated being trust money, so to say, any property 
acquired from a portion of the accumulated income of those 
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properties, that is the portion which goes to make up-the reserve 
fund, would be impressed by the trust. The condition made by 
the Prince that immoveable properties purchased from the reserve 
fund are “ to be included inthis wakf " does not in my judgmént 
amount to an'attempt on the part of the Prince to make a wakf 
in future of those properties so to be acquired. Even without that 
express statement the properties thus acquired would ‘be 
wakf properties, accretions to the wakf. In my judgment the 
Prince was merely emphasising by that statement made in ‘that 


‘part of paragraph 6 what would have been the moral effect in daw. 


In Masuda Khatoon Bibi v. Muhammad Ibrahim (туа Division 
:Bench of this Court did not find anything wrong in the wakf when 


Һе макі provided for acquisition of properties from out of.the 


surplus income. The learned Advocates for the appellants wish 
to distinguish that case on the ground that that was a wakf created 
by а ити Afusalmam and there was no express provision for а 
reserve fund. That may be so, but I до not see any valid distinc- 
tion on those grounds. In Syed Ari Zaman v. Syed Akbar АЙ 


_ Khan (2), which was the case of a Shia wakf, there was а provision 


for the creation of a .reserve fund from out of the income of the 


‚ dedicated properties, but notwithstanding that provision their Lord- 


ships of the Judicial Committee upheld: the wakf. The conten- 
tion of the learned Advocates for the appellants would lead to the 
absurd result that a Shia wakf would be invalid because’ of. what 
they call the rule of immediate appropriation if the wakif doés 


.not direct by the wakfnama that every pice realised as. income 


from the dedicated properties should be spent immediately after 
receipt by Ње mutwalli on the objects of the wakf, at least in 
those cases where the terms of the wakfnama direct the mutwali 
to Spend at periodic intervals. If the Shia law in this respect is 
‘what has been urged before us by the learned Advocates ‘of: the 


‘appellants many мак would be in danger of being destroyed, by 
^reason of the properties included therein being sold for public 
- charges іп years of calamity and distress for want of a “reserve 


‘fund: ‘The création of a reserve fund to meet unforeseen events, 
or to preserve the wakf properties іѕ'а prudent -act of management 
and I do not see why a provision in the wakf deed for sucha 
‘reserve fund intended for preserving the wakf properties etc; would 
be the cause of the destruction in law of the wakf itself. If there 


- was an express provision in the Shia law. to that effect I would "have 


‚@) (1931) I. L. R. 59 Calc. 402 ; 54 C. L. J. 8o. 
Uta ‚ (1987) L. R. 1641. A. | 158. 
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been bound.to follow it, but I am not prepared, where there is no 
such express text in the Shia law, to give so unreasonable an effect 
to. what.has been called in the argument of the appellant's Advo- 
cates а necessary and logical deduction from the fundamental 
principles. of. appropriation in Shia law. I accordingly overrule 
ground 2(d) also. The third sub-rule of the fourth principal rule, 
which requires delivery of possession has already been dealt with 
їп {һе earlier part of my.judgment and I have recorded my findings 
on ће question of fact, namely whether there was a change in the 
character of the Prince’s possession. The fourth subrule has now 
to be discussed. It is that the * Mowkoof " must be entirely 
taken out of the wakif or the appropriator. The wakif cannot 
“ eat out of the wakf.” He cannot make a settlement upon 
himself or make it a condition that he should, have to himself a 
part or whole of the usufruct of the dedicated property. If he 
does the whole wakf is void. In the Shuraya-ool-Islam it- is 
stated that if a wakif “ makes an appropriation for the poor and 
he should himself subsequently become poor, or for lawyers, and 
himself become a lawyer, there is no objection to his participating 
in its benefits.” (Baillie, Part II, page 219): This is not an exception 
to the.rule that а wakif shall not eat out of wakf but is not within 
that rule. ‚Ап elaborate argument has been advanced before us 
by the learned Advocates for the appellants on this passage of the 
Shuraya-ool-Islam and it has been contended before us that the 
Right Hon’ble Sir John Wallis by misreading the passage has in 
Abadi Begum у. Kaniz Zainab (1) misapplied it to a case where the 
wakif had exprsssly appointed himself as the mutwalli and in his 
capacity of mutwalli had provided a remuneration for himself gua 
mutwalli which he had fired for mutwalis generally. I will deal 
with this criticism of the decision in Abadi ,Begum's case (т) 
later on. 

It is lawful for a Shia wakif to appoint himself zuufwalli by the 
terms. of the wakfnama. Where he reserves by its terms no remu 
neration for himself as #w¢waldi the case is clear. Where he makes 
others mutwallis and provides for payment of salary or remunera- 
tion for mutwallis does not in express terms appoint himself the 
mutwalli but he subsequently happens, to` become the mutwalli, as 
for instance on a vacancy through appointment by the Court or 
by, the appointing. authority mentioned in the wakfnama theré is 
no objection to his taking the salary or remuneration that has 
been fixed in the wakfnama for ‘mutwalli ‘generally, a position 


(1) (1926) L. R. 541. A. 32; 45 C. Ls ‘J. 408. 
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has been admitted by the learned Advocates for the appellants and 


they say that this is the only effect of the analogy that can be 


drawn from the above mentioned passage of the Shuraya-ool-Islam. 
Their argument is that the wakif cannot appoint himself the 
mutwallt by the terms of the wakfnama and by its terms take as 
salary or remuneration in his capacity of mutwalli, even though 
the amount of salary or remuneration be the same as has been 
fixed for mutrvalis generally. In such a case, according to them 
the wakf, which by its terms authorises him to take the remunera- 
tion or salary as zztwalli would be void under the Shia law. 


The case of the жакі receiving benefit out of the wakif gua 
The subject 
has however been dealt with elaborately at pages 344 and 345 of 
the Jamaa-ush-Shittat (Teheran edition), a portion of which has 
been translated at pages 416 to 218 to Volume I of Ameer Ali's 
Mahomedan Law (3rd edition), and at page 39 of Orwatul Osqua, 
Vol.I, Book II (Haidari Press publication) From the passage 
of the Jamaa-ush-Shittat Mr. Ameer Ali has drawn the conclusion 
that the макі can lawfully take the allowance fixed for ийа 
This passage at 418 
covers the case where the wakif becomes the mutwad/li under the 
express terms of the wakfnama, that is where he appoints himself 
as the mutwalli, and also the case where without such appointment 
he subsequently Aapfens to become the mutwalli, as for instance 
by appointment by the Court or other appointing authority. 

In Abadi Begum у. Kanis Zainab (1) а Shia wakif appointed 
herself as the first wutwalli and fixed her remunertion as mutwalli 
at Rs. 1 soo а year. After the two mutwatits at a time were to 
furiction and the salary of each was fixed at Rs. 180 a year. At 
page 39 of the report Sir John Wallis expressed the approval of 
the statement of the law as made by the learned Subordinate 
Judge to the effect what the Wakif or settlor could when he was 
himself to be the mutwalli, reserve as his allowance as mutwalli what 
had been fixed for mutwallis generally. The view expressed by 
Mr, Ameer Ali at page 4:8 (3rd edition) was approved by him 
‘and that view was further supported on the ground that that casé 


жаз no exception to the rule that the жакі cannot eat out ‘of wakf 


but did not come within that rule at all, for what the wakif would 
take would not be in the capacity of settlor but in anothen capacity 
altogether, namely in the capacity of ?лийшай. For supporting 


‘the view,that the Muslim jurists themselves recognise and maintain 


(1) (1926) L. R. 54 L А. 33 ; 45 C. L. J. 408. 


Vor. 14.] | нібн Court. 


the distinction between two capacities that a wakif may fill, 
reliance was placed on that text of the Shuraya-ool-Islam which 
states that ifan appropriation is made for the poor or for lawyers 
the wakif can participate if he himself happens to become poor 
ora lawyer. The wakf in that case was declared void as the 
wakif did not change the character of his possession from owner 
to mutwalli and this was expressly made the ground for the 
advice tendered to His Majesty. In that case it was also pointed 
out that the wakf could not be supported on the ground that 
the wakif by fixing for herself, as zal a far larger allowance, 


which represented nearly the whole of the income (the wakf 


property being valued at Rs. rgooo and the allowance as Rs. 1300 
a year) than what had been fixed for the succeeding mutwaliis, 
had indicated that she intended “to eat out of wakf" on the 
pretence that what she was to take out of the usufruct was her 
salary as mutwallt. 

The statement of the law made by the -.ight Hon’ble Sir Jobn 
Wallis that it is lawful to the- wakifto take as ѓоа such an 
allowance as had been fixed for mutwållis generally is no doubt an 
obiter dictum and it would not have been open to us to re-examine 
the statement of law thus made on the principle formulated in 
Mata Prasad v. Nageswar Sahai (х) but for the fact that their 
Lordships of the Judicial Committee reserved further consideration 
in case the question arose in future, as they had not then the 
assistance from the judgment of the High Court-on that point. In 
view of that reservation I hold that it is open to us to re-examine 
the question in view of the arguments advanced before us. But 
after having listened to those arguments addressed to сиз in an 
elaborate form I am of opinion that the view expressed by Mr. 
Ameer Aliat page 418 (ard. edition) is the correct interpretation 
of the Shia Law on the point and in such a case, that is where the 
wakif appoints himself the mufwal/ with a salary.or remuneration 
which he provides for all mutwallis generally, the wakif is not 
void under the Shia Law. 
` In the case of Syed Ali Zaman v. Syed Akbar Ali Khan (2) 
the айй appointed himself the first жии with a salary which - 
had been reserved for mxéfwallis generally, The Right Hou’ble 
Sir George Rankin noticed аі fact and upheld the мак, In 
dealing with the large appropriations of money, oy the vaa lie 


(1) (1925) L. R. 52 1. А. 398 (417); LL. R. 47 All. 885; ast. L: J. 5: 
(66). | 
(2) (1937) L. R. 64 I. А. 158. ШЕ 
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expressed the view that his salary as uv£twa//i could be set off against 
the item of Rs. 17000 shown in accounts as having been taken 
by the wakif personally. There is no doubt no discussion of the 
point in that judgment apparently because the learned counsel . 
appearing for the respondent did not argue the point on the view 
that the statement of the law оп the subject as made in Абай 
Begum’s case (1) was correct and could not be challenged. In 


_ Mahabir Prasad v. Syed Mustafa Husain (2) that part of the 


judgment in Adadi Begum’s case (1) which dealt with the question 
of the тай taking a part of the usufruct as his salary as mutwalli 
was analysed and explained. In that case the settlor had fixed 
as his salary a larger amount than he had fixed as salary of the 
succeeding mutwaillis, and it was held that that fact did not render 
the Wakf invalid as the amount which the succeeding mutwallis 
were to take by way of salary added to what they were to take 
as beneficiaries under the wakf equalled or exceeded what the 
wakif was to take in his capacity of mutwalli. Whether the benefits 
which the other mutwallis were to take in their capacity of 
beneficiaries could be takén into consideration in deciding that 
question is a point which may be open to doubt—and I doubt 
the soundness of that reason—but the fact remains that when the 
case was carried in appeal to His Most Gracious Majesty in 
Council the Right Hon’ble Sir George Rankin, while reversing 
the judgment of the Chief Court of Oudh on other points, 
observed that Адай: Begum’s case (т) had been rightly distinguished 
by that Court [Mahabir Prasad v. Syed Mustafa (3)]. One of 
the grounds on which. Judicial Committee of the Privy Council 
were inclined to hold the wakf to be invalid in Abadi Begum’s case 
(1) was that the remuneration reserved to the wakif as mutwallt 
was not that which had been reserved for mutwallis generally but 
represented a sum which nearly swallowed up the income of the 


.dedicated properties, and was a cloak or pretence. 


Sir Wazir Hasan appearing for some of the appellants severely 
criticised the view expresssed by Mr. Ameer Ali at Vol. I, p. 418 
of his book on Muhammadan Law (3rd edition) to the effect that 


- the wakif can lawfully take the allowance fixed for mutwadtis 


generally when he himself holds the office. He says that view is 
not supported by the Jama-aush-Shittat, but on the other hand is ` - 
quite contrary to what has been stated as law in that book of 
. ә , 2 

authority in a later passage which Mr. Ameer Ali did not 

(1) (1926) L. R. 54 1. A. 33; 45 С. L. J. 405. | 

(2) (1932) I. L. R. 8 Luck. 246 (264). 

(3) (1937) 41 C. W. N. 933 (940) P. C. 
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translate. A translation of the omitted passage was supplied to us 
by him, but as there were disputes between the learned Advocates 
appearing for the appellants and the respondents on the correct- 
ness of the translation so supplied to us and as the matter appeared 
to us to be important we hada translation made by our Court 
translator. As the translation supplied to us by the learned Advocate 
for the appellants does not agree with the translation made by 
the Court Officer we have preferred to follow the translation made 
by the latter. . We have directed the Court translation to be put on 
the record. ^ 

The passage (pages 344 and 345 of the Teheran edition) con- 
tains an involved discussion. A portion has only been translated 
in Mr. Ameer Ali’s book on Muhammaden Law at pages 416 to 418 
(ard edition) An analysis of the whole passage including what 
has been omitted in Mr. Ameer Ali's book discloses that the 
following subjects are considered and answered : 

(I) Whether the wakif when he is the mutwalli can eat out 
of the wakf. 

Answer—He can reserve to himself as mutwalli what has been 
reserved for mutwallis generally. It makes no difference whether 
he has made it a condition that he should become энгйш а with 
a salary reserved for other mutwallis generally or happen to become 
so. “ The legality of the #utwalli eating out of the wakf depends 
upon his qua/ity as mutwalli and not upon the fact of the wakif 
being the mutwalli” .. .......... The reasons given in support of this 
answer are as follows: “The case is akin to the case where a wakf 
is created for the poor or the theologians and he himself (the 
Wakif) becomes poor or atheologian"—case which shows that a 
distinction is recognised by the Muslim jurists between the two 
capacities of the wakif, one as settlor and the other as a poor 
тал ог а theologian. The answer to the question is also sought 
to be supported by the author by invoking the principle under- 
lying a case of another description. That case is that where a 
man makes a public wakf— for instance of a mosque or a tank-— 
it is valid for the wakif to be benefited therefrom, “ for in a 
public wakf his primary object is to give benefit to the public 
and his own benefit therefrom is not contemplated and no condi- 
tion is made in that behalf because his object is the benefit of 
Musalmans and asa secondary object it necessarily follows there- 
from tHat he should include his own food along with those of the 
Musalmans in general. This illustrative. case is brought in aid 
of the view that it is lawful for the wakif to receive as mutwalli 
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Суй» the same benefit out of the wakf as all mutwallis сап -take by the 
"94. > following -line-of reasoning, namely, 
—— 


Nawab Syed Ma- ^ “The question of self comes as subsidiary. The inclusion 
hammad Hashim of himself as mfwad/i in the matter of profit comes as a secondary 


Ali Khan MIN : 
v. s and indirect issue.” & i 
а Rider to the answer: A wakif who is also the mutwalli cannot 


—— take for himself anything he likes out of the usufruct of the wakf 
к сне, Ў. properties simply because he is the mutwalli, for in that case the 
шай does not in substance divest from him entirely ће mowkoof 
(the subject matter of the wakf) but “ makes himself a participant 

—-2 chief partner,” and for the reason the wakf is a nullity. 
(It) The precise scope of the rule that “when a wakf is 
-created for the poor or the theologions (translated as lawyers 
by Baillie) the wakif can lawfully take if he becomes a poor 
man or а theologian "—The.case used to support the first, anwser 
by way of analogy—is considered by the author parenthetically. 
-His view is that the wakf would be valid whether the wakif was 
a poor.man or a theologian at the time of the wakf or became so 
subsequently, but “ whenever there is a condition of including 
oneself (the wakif) amongst the poor is made," the wakf would 
bea nullity. The discussion in this part of the passage has nothing 
to do with the case of a wakif eating out as mutwadli, but only 

with the case where he eats out as beneficiary. 


(III) The case of the wakif deriving benefit from the wakf as 
beneficiary in an indirect manner which was used as another reason 
for supporting what I have called the first answer is then considered 
with a view to put proper limitations. It is not permissible for 
the wakif to do so in every case (save and except in case of public 
жак). -As for instance he cannot provide for his own mainten- 
ance or get any benefit on the ostensible ground that it is charity. 
The argument in support of this view as stated is that there is the 
definite rule that the Wakif shall not derive benefit from the wakf 
and the absolute necessity for divesting the mowkoof from himself 
and this definite rule cannot be filtered away by reasoning and 
deductions from the rule that a wakif can lawfully make it a con- 
dition that he should get benefit from the Wakf in his capacity as 
mutwalli, The analysis that I have made of the whole of the 
passage shows that it is perfectly lawful for a wakif to reserve such 
salary for himself as su£za//i which he provides in the wakf deed 
for mutwallis generally. This rule is not confined to the case only 
where he happens fortutiously to become the «uwfwall but where 
he makes it a condition that he would be the тоа and receive 


ч 
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such salary as had.been provided for in the wakfnama for wutwallis 
generally. 


I have not been able to find out what authority as a jurist the 
author of the Orwatul Osqa—Syed Mohamad Karim ‘Taba—Tabai, 
who describes himself as the last of the order of Ulamas, has in 
the sphere of Muslim law. So І do not place any reliance on the 
passage at page 39 of that book for arriving at my decision. I 
simply quote the passage which runs thus : 


“There is no difficulty if the wakif fixes from the income of the 
wakf properties a share as remuneration for towliat and in the 
case when the wakif constitutes the towliat for himself, tillhe is 
alive, then it is necessary for the wakif to take the fixed amount of 
remuneration, and in such а case this sort of wakf will not be 
regarded asa wakf on himself, because of the fact that the zuzzba//i 
is not “the object of the wakf,” rather he takes the share for the 
pains he undergoes in protecting, improving, giving on rent and 
supervising expenditure in respect of the wakf like other paid 
seryants. And it may also happen that the 10047 may set apart his 
share of profit (as remuneration of the mutzwad/i) ; and in fixing this 
remuneration of the zm/wa/Hi, the matter lies in the hands of the 
wakif—it may be small or large. And it is not necessary that this 
share be the exact wages of the mufwa/li (in proportion to his 
labour); rather it is-allowed that the remuneration be more than 
the exact wages, specifically when the wakif has set apart the share 
of the zw£mwa//is. In such circumstances it is allowed to him to fix 
remuneration of towliat for himself in the first. stage as o/roth share 
of the profits and 1/10th of the profits for the objects of the wakf 
(mowkoof alchi) or in the second stage, to fix for those (mutwailis) 
coming after him in the reverse ratio. And this will not be taken as 
a wakf for the wakif himself, on the basis of the general notion, 
because the general notion cannot hold good in the face of reason 
on which I hold the above opinion against the conjectures of the 
Muhagiq Qumil (the learned man of Qumi).” The author was 
here differing -from another jurist, the learned man of Qumi, not on 
the proposition he had formulated in the first part of the passage 
but onthe further proposition stated in the second ран of the 
passage, namely, whether it is lawful to the zeaAf to reserve more 
or суеп the bulk of the income as his remuneration when he is 
the играй, than what he allots to his successors in the office of 
mutwallt who is meant by him to be Muhaqiq Qumi I cannot ascer- 
tain. He was a jurist who resided in Qumi in Persia, not certainly 
the author of the Shurya-ool-Islam who was known by the name of 
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Givi: Muhaqiq (the learned), for the author of Shuraya-ool-Islam was ап 
1941. inhabitant of Arabia and not of Persia. Even if by the words 


Nawab Syed Ma-  Muhaqiq Qumi” he referred to the author of the Shuryse0l-Islam 
hammad Hashim the point is not of much importance in the case before us, because 
Ali Khan : : 

у: the difference of the author of the Orwatul Qsqua was ona point 
шаса Най where the wakif had reserved for his salary as muitai much more 
a than what the wakfnama gave to his successors in office as their 
remuneration. I accordingly answer the point of law involved in 
H the point 2(а) in the following manner. А тай can appoint himself 
_mutwalli by the terms of the wakfnama and make it a condition that 

he should receive an amount of remuneration which mutwallis 

: generally are to receive under the terms of the wakfnama. The 

: . Wakf would not be void if such a condition is made. By the wakf 
the Prince appointed himself the first тийе for his life, or as long 

as his health would permit. His son Syed Ali was to come in next 

after him as mutwalli and the mutwalliship was to continue in the 

line of the descendants of Syed Ali. If that line became extinct then 

the mutwalliship was to devolve on such male members of the family 

of Prince who may be capable. The mutwallis falling within these 

categories will hereafter be called the first class of mufwadlis. If 

none coming within the first class be alive the mutwalliship was to 

devolve on a suitable male person of the line of the Prince’s father, 

Shah Wajid Ali. If none of that line be existing then а man of high 

family who the prominent Shiahs residing in Matiabruz, Calcutta, 

and in the suburbs of Calcutta may elect would be.the muswal/i. 

Mutwalits coming within these categories will be designated as 

falling within the second class of szfwallis. ‘Phe remuneration of 

the mutwallis falling within the first class, which included the Prince, 
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. 5 ў 
was fixed at —ths of the net income and those falling within the 
то 
2 
second class at —ths of the net income. Аз the possibility of having 
Іо f i 
mutwaillis of the second class was very remote for the Prince had 


many children and descendants of his children, though only a son 
and a daughter survived him, I must consider the remuneration fixed 
for the first class of mufweallis to be the remuneration of mutwallis 
generally for the purpose of the rule. Moreoyer I would hold that 
Ње rule which requires that the wakif qua mutwalli cannot reserve 
to him a salary or remuneration more than what has been fixed for 
mutwallis generally, mean that he must not make a distinction in his 
favour between himself and other mufwa//is following him. The fact 
that two classes of #uýwallis were contemplated with different scales 


* 
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of remuneration would not in my judgment make any difference. 
Moreover even if the remuneration fixed for the second class of zut- 
wallis be taken for the purpose of the rule to be the remuneration 
fixed for mutwallis generally I do not see how that rule has been 
infringed in this case, for the Prince would receive an amount much 
less than what would be received by the second class. At the time 
of wakfnama he was about 67 years old. He was not in good health. 
He was ailing off and on from 1914 and hada stroke of paralysis 
in 1915 [Exhibits 27(b), 27 and 27(c), A—33—35]. It could not 
have been expected that he would live long after the execution of 
the wakf. In the wakf thirty-nine items of immoveable property 
had been included. Of these twenty-eight (the most valuable of the 
Prince’s properties) had been included in Shaheba Khatoon’s lease 
of July 32, 1916. Rent of Rs. 6000 a year was payable under that 
lease. ‘The lessee's profits were considerable—much more than 
Rs. 12000 a year, for the previous lease in favour of that favoured 
mistress was Rs. 18000 a year. We do not know what the income 
from the remaining eleven items of properties was. Of those eleven 
properties one was the family dwelling house, which yielded no 
income ; three were small properties at Lucknow—a grove and two 
other small plots of land which were untraceable. There were 
besides two small Daripin holdings. This leaves six items of possible 
income bearing property which had not been included in Shaheba 
Khatoon’s lease. The Prince was not expected to survive Shaheba’s 
lease which would expire in 1926. The income till the expiry of the 
lease would be Rs. 6000 plus the income of at most the aforesaid six 
items of property and the Prince was to get half of that income as 
the remuneration for the mutwalliship. The evidence discloses what 
the income would have been on the expiry of Shaheba Khatoon’s 
lease. After the expiry of that lease when the parcels demised by the 
said lease came into the Khas possession of Syed Ali as mutwallt, 
Sunder Mull Johar Mull offered а selami of Rs. 40,000 anda net 


annual rent of Rs. 30,000 rising to Rs. 33,000 for all the income 
bearing properties included in the wakf fora lease for a term of 


бо years (Exhibit Bz—B3^8). Permission was given to the zal, 
Syed Ali, by the District Judge to conclude a lease with Sunder 
Mull Johar Mull on those terms. Some members of the public 
opposed the grant of the permission on the ground that the offer was 
too low and the lease was not eventually made on that objection 
coming from the public. Half of ‘the net income of the wakf pro- 
perties while Shaheba Khatoon's lease would be running would 
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therefore appear to me to be far less in amount than —ths of the net 
10 


income after the termination of that lease. I accordingly hold that 


5 i 
‘though the proportion (—ths) of the net income was reserved for the . . 
to 


Prince as his remuneration for the mutwalliship, the Prince was tò 
receive actually an amount far less than what the other mutwallis 
of the first class as also the mutwallis of the second class were to 


. receive in terms of the wakfnama. I accordingly overrule point 


No. 2(a) urged by the appellants. 

The next point for consideration is whether there was substan- 
tially a concurrent gift to objects of charity ‘or objects of a pious or 
religious nature, for if there be an immediate and not postponed 
substantial dedication to charity the wakf would be valid under 
the Muslim law as interpreted by the Judicial Committee, and the 
aid from the Wakf Validating Act of 1913 has not to be invoked by 
‘the respondents. |Syed Mohiuddin Ahmed v. Sofia Khatun (1)}. 
Two such objects of ‘the Prince’s wakf are the, maintenance of the 
` mosque and Ње Imambara. I will take the two paragraphs, б and 7 
of the wakfnama separately. The net income is divided into ten 
parts and by paragraph 6 is distributed as follows :— 


5. . 
(т) —th—Mutwalli remuneration. 


то 2 
7 2 А 
(2) —th—Allowance for the wakif’s descendants. 
то 
2 
(3) —th—For mosque and Imambara. 
10 


1 a К : 
(4) —th—Reserve fund set apart for the extension and improve 
то 


ment of the wakf. | 

The benefit of item No. (4) would be participated by the 
objects mentioned in items (2) and (3). As the remuneration for 
the mutwallis is in the nature ОЁ management charges, the balance 
which is available for the objects of the trust is thus distributed 
equally between the descendants of the wakif and objects of a 
religious, pious and charitable nature which would enure to 
the benefit of Mussalmans in general. In my view it cannot 
be said that the concurrent gift to public purposes is of an 


a 


(1) (1940) 44 C. W. N. 974. 
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illusory or unsubstantial nature. It is only when the Court 


. I 
fixes the mutwalli's remuneration that it cannot be more than—ths 


10. 
of the net income but there is по such limitation оп the powers of 
the wakif in the matter of fixing the mutwalli’s remuneration. 

_ By paragraph 7 the net profits are distributed thus— 


2 
(т) —ths—mutwalli’s remuneration. 
то 


3 
- (2) —ths—allowance for the wakif's descendants, 
IO 


3 
(3) —ths—for mosque and Imambara. 
то. 


2 


(4) —ths—reserve fund to be employed for extension and 
10 


improvement of the wakf. 


‚ If the line of descendants of the wakif were to become extinct 


3 * 
the—ths share reserved for them would have to be divided in 
10 " 


3 3 
two equal parts,—ths going іо the reserve fund.and—ths to ‘pro- 
29 i 20 


per acts of charity”. In my: judgment the concurrent gift to 
purposes of a religious, pious and charitable nature which would 
enure to the benefit of the Mussalmans in general made in this 
paragraph is also substantial and not illusory. -I- accordingly 
hold that even apart from the Wakf Validating Act, VI of 1913; 
the жак in question is a valid one under the Shia Law. This 
finding is sufficient for the dismissal of the three appeals, and 
hence I would record my judgment on the other points ina brief 
manner. , : ; 
Ihave expressed my opinion on point 3 (а). I-do not find 
any substance in point 3 (b). On the contingency contemplated 
the net income would. be distributed thus, according to paragraph 


` 3 of the wakfnama. | ; 


2 
(1) —ths—mutwalli’s remuneration. 
то 


3. | 
(2) —ths—for Mosque.and Imambara, 
Io 
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7 : : уч 
(3) —ths—reserve fund set apart for improvement and extension 
20 у К 


of the wakf. 


3 . 
(4) —ths—for “proper acts of charity”. 
20 


The benefit of the third item would ultimately enure for the 
objects mentioned in items (2) and (4). Hence the whole of the 
remaining net income left after‘payment of the mutwalli’s remunera- 
tion, which is in the nature of management charges, goes to 
objects of public utility. I will discuss hereafter whether the 


3 . 
gift of the—ths part of the net income to “proper acts of charity” 
20 


is a valid provision or not. 


3 m 
The ultimate gift of—ths to “proper acts of charity" is not in 
20 2 


my judgment more remote than what is allowable by the Wakf 
Validating Act. Under the Shia Law heirs of a man fall within 
two categories : (1) heirs by  consanguinity and (2) heirs by 
marriage: They ‘are subdivided in two classes—sharers and resi- 
duaries. That law does not recognise the claims of "distant 
kindred.” АП heirs of a Shia accordingly include persons 
(except the false grand parents and their descendants) who come 
within the description “family, children or descendants" for whom 
it is legitimate after the Wakf Validating Act, VI of 1913, to make 
provision even to the extent of the whole of the income of the 
wakf properties, provided there is an ultimate gift over to- the 
poor orto charitable, religious and pious purposes of permanent 
nature on the extinction. of "the family, descendants or children" 
ofthe wakif. Paragraph 7 of the wakfnama expressly states that 
on the extinction of the line of his children the share reserved 
for their benefit shall be divided into two equal parts and one "оѓ 


++ i 3 : 
such parts (—ths) shall be spent on “proper acts of charity" and 


20 


Es a, 2 3 #6, . | б 
the other (—ths) shall go to the reserve fund established for the 
20 К 
improvement and extension-of the wakf. -The ultimate gift to 
charity is therefore not more remote than allowed by the Wakf 
Validating Act, VI of 1913. Accordingly I cannot see any substance 
in contention No. 3 (с). ` 
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"Ido not see why the provision for a small pension for three 


.of the faithful servants would render the wakf invalid. The main 


purpose of the wakf is not to makea settlement .on those servants. 
Paragraph 8 provides that those three servants must be retained 
in their posts at a moderate salary fixed by the wakif. If they 


‘resign they are to get half of their salary as pension. Those 
‘provisions are provisions concerning management. .On . their 
-deaths half of what they were getting .while in service were to be 
paid to their heirs only on the footing of poor mem. I accordingly 


overrule contention No. 3 (e). . 


I now come to the question as to whether- the wakf'in question 


‘has complied with the proviso to section 3 of the Wakf Validating 
‘Act, VI of тдтз. "The Prince had provided that on the failure of 


the line of his descendants half of what had been provided for their 


;allowance was to до to the reserve fund and the other half was to be 
~ Spent on “ proper acts of charity ". I cannot accept the réspondents' 


contention to the effect that the Prince had specified in the deed in 
express terms those proper acts of charity. The- preamble of the 
deed on which reliance has been placed does not lead me to the com- 


‘clusion that by that phrase he intended the mosque and the Imam- 


bara, for the support of which he had made the allotment of a speci- 


‘fic and ear-marked share of the profits: The question therefore is 


whether the proviso to section 3 has been complied with when the 
Prince did not in express terms specify the objects of the ultimate 
gift. | 

The Wakf Validating Act validates а species of wakfs— 
Wakfs-al-aulads, which had been’ declared invalid by the Judicial 


‘Committee in a series of cases—[Sheit Mahomed Ahsanulla Chow- 


dhury v. Amarthand Kundu (т); Abul Fata уг Russomoy Dhur (г) ; 
Balla Mal v. Ata Ullah Khan (3)]. In those cases it was held that 
where the wakif in substance makes settlement on the family of the 
settlor and provides for'an ultimate gift to charity on the extinction 
of the family, the ultimate gift over to cbarity is too remote and 
illusory and such a wakf is not valid. The Wakf Validating Act, VI 
of 1913, in effect enacts that such a wakf would not be invalid. As 
I have observed before, according to the Muslim conception а wakf 
must be perpetual, that is to say, the objects of the wakf must last 
for ever. In the case of a Wakf-al-aulad that condition cannnot be 
fulfilled by simply providing for allowances far. the family, cools 
(2) (1699) L. Reig L A. 28 ; L L. R, 17 Cale. 498: 


0) (1824) L. R.22 L. A. 76; L L. R. 22 Calc. 619. 
(3) (1927) L. R. 541. А. 372 ; 46 C. L. J. 188. 
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dants and children of the wakif, for there may be the possibility of 
those objects. failing by the family 'etc. of the wakif becoming extinct, 
It is therefore necessary that that contingency must be provided for, 
to make the wakf perpetual and that can only be.done by providing 
that in that event the usufruct of the wakf properties is to be applied 
for the benefit of the poor, for the poor asa class must of necessity 
exist for ever, or for the benefit of some religious, pious or charitable 
object of a permanent nature. The proviso to section 3 of Act VI.of 
1913 therefore does not effect any change in the Muslim conception 
but simply states what the Muslim law is. -The effect of that proviso 
must, therefore, in my view be judged by the principles propounded 
by Muslim jurists. According to them there are two distinct prin- 
ciples. One is analogous to they pres. doctrine. “If one should 
make an appropriation for a masalat (object of general utility) which 
has ceased to be used, it is to be applied to any good and pious 
purpose. And it is for such purposes generally, it is expended on 
the poor and indigent, and in any other way by which approach is 
made to Almighty God ” [Ballie IÍ, 216]. The’ other principle is 
that a wakf will not fail for mere vagueness or uncertainty of the 
object. For when the object is not specified by the wakif, the usufrüct 
is to be applied to the benefit of the poor. (Ameer Ali Vol. I-323, 
3rd Edition), for according to the Mussalman jurists “an unrestricted 
wakf i is for the poor by custom and practice, and what is customary 
is as if conditioned. ” ( Wajiz-ul-Muhit quoted by Ameer Ali at I, 
150, 3rd Edition). The proviso to section 3 of the Wakf Validating 
Act states that the ultimate benefit ina wakf-al-aulad can also be 
impliedly reserved for the poor or for any purpose recognised by the 
Mussalinan law as religious, pious or charitable purposes of a 
permanent character. Those purposes need not be expressed i in 


‘clear terms іп ће wakfnama. If any of those purposes can be 


implied from the terms of the wakfnama, with the aid of principles 
formulated by Muslim jurists, the proviso would be complied with. 
In the Prince’s wakfnama he designs the ultimate gift to “ proper 
acts of charity ” and as the benefit to the poor is the prime concern 
of Muslim jurists, those words used in the wakfnama would in my 
judgment imply a gift to the poor. In my judgment this principle 
was lost sight of in the two series of cases which have taken opposite 
views on the interpretation of the proviso to section 3 and I cannot 
fully agree with everything that has been said in them. Those cases 
are Sheik Ramsan v. Mussamat Rahmani (т) ; Punjab Sindh Bank 
Limited v. Anjuman Himayat Islam (2) and Must. Ahmadi Begum v. 


(1) (1931) I. L. R. 7 Luck. 300. . . (2) A. I. К. (1935) Lahore 596. 


ÁN Rem SO 
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Must. Badrunnisa (1). The proviso contemplates an ultimate gift 
effective in law. In-my view there is an effective gift in this case— 


а gift implied forthe benefit of the poor, Even if I am wrong in this 


view the wakf deed manifests an overriding intention to charity in 
the contingency of the failure of the descendants of the Prince. 
This would call in the application.of the cy pres doctrine. I agree 
with the principles formulated in Masuda Khatoon Bibi v. Maham- 
mad Ebrahim (2). Those principles are equally applicable to the 
case before us and ina Shia wakf. I accordingly hold that if the 
wakf cannot be upheld without the aid of the Wakf Validating Act, 
it is a good wakf as it has complied with the provisions of that Act. 
Contention 3(d) is accordingly overruled. 


I will now formulate and deal with the special points шей їп 
the three appeals. The finding that the wakf isa good and valid 


опе makes the decisions on those points unnecessary but still 1 


express my opinion thereon. -Allthese points have been urged on 
the footing that the wakf is a void one. 

The special points urged in Appeals Nos. 239 of 1935 and 25 
of 1936 by the appellants and respondents are— 

(1) Whether the suit is maintainable. 

(II) Whether the suit is barred by-limitation. 

(III) Whether Juhi’s right was extinguished by reason of 
adverse possession, 

(IV). Whether Juhi Begum had relinquished her claim to the 
inheritance. 

(V) Whether the conveyance by Juhi Begum in favour of 
Mahnuda Bibi is effective. 

The points urged in Appeal No. 26 of 1936 and in the memoran- 
dum of cross-objection filed by Nawab Hashim Ali Khan and Ashiq 
Hossein which arise in the suit instituted by Khatija Bibi (Title 

3 8 of 1931 
Suit No, —— ——).are :— 
1 of 1934 

(D Whether the decree in. favour of the Official Assignee in 
Suit No. 1515 of 1918 was obtained by fraud. 

(II) Whether such a question of fraud can be raised in this 
suit. ` 

After the amendment of the plaint the suit instituted by Juhi 
Begum i is a suit for partition only. As ће scope and object of a 


.Sait for partion is to convert the joint possession of the co-sharers 


(1) (1940) I. L. R. 15 Luck. 586 F. B. 
(2) (1931) I. L. R. $9 Calc 402 (423 & 424) : 54 C. L. 1. 50, 
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cu into possession in severalcy, it is essential that the plaintiff should 
суш at the date of the institution of the suit be in possession of the 
ой. . joint property either actually or constructively. If at that material 
Nawab Syed Ma- time he is in actual possession of a part of the. joint property or 
hammad Hashim if he be not in actual possession of any part of the property 
Ali Khan Я ; ; 
‚ у. : but his co-sharer, the defendint is, and there is no ouster, the 
Iffat Be ‘suit would be maintainable, for his co-sharer’s possession in such 
a case is constructively his possession. But if he was not at the 
К. С. Mitter, 7. date of the suit in actual possession of any item of the properties 
claimed as joint and the defendant is in actual possession of the 
whole on the assertion of a hostile title known to the plaintiff, a 
suit for partition is not maintainable, on a fixed court fee of Rs. 15, 
but a suit for possession, either joint possession or possession 
after partition, must be brought on payment of ad valorem court 
fees. These principles have been formulated in Bidhata Roy v. 
Ram Charitra Roy (т); Lokenath Singh v, Dhakeswar Prosad 
Narayan Singh (2) and Sadjan Bibi v. Ashanulla Bepari (3). 
Juhi’s suit would only be maintainable if she was either actually 
in possession of a part of the joint property or was in constructive 
possession of the properties in suit at the time she filed the plaint. 
Her case is not that she was in actual possession at the date. of 
suit of all the properties in suit. but that she was in possession of 
one item only—a house in Rangalal Street, where she died after 
the institution of suit. I find that she was not in occupation of 
that house at the date of the suit but was permitted to occupy .it 
by her brother Syed Ali on considerations of humanity in March, 
1931, about two months after she had instituted the suit. Syed 
Ali was in possession of all the properties claimed by her as joint 
property as wai that is, under an adverse title and that 
adverse claim was known to her. She even received allowances 
from him in terms of the wak/nama, І therefore answer point I 
in the negative. For the purposes of avoiding payment of ad 
valorem court-fees on the plaint the alternative prayer for recovery 
of possession was deliberately withdrawn by the plaintiffs. | 
Ido not consider the suit to be barred by time. It was ins- 
tituted just within twelve years of the death of the Prince when 
Juhi Begum’s right as heir accrued. To meet this position the 
respondents urge that the suit is governed by Article r42 of the 
First Schedule of the Indian Limitation Act and time had already 





(1) (1907) 6 C. L. J. 651 (655). 
(2 (1914) 21 C. L. J. 253. 
(3) (1926) I. L. R, 54 Calc. 524. 
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begun to run against her predecessor-in-interest, the Prince from 
the date when the Prince executed the wakfnama. I cannot 
accept this contention. Article r42 does not in terms apply, as 
the suit is not for recovery of possession; that prayer having been 
deleted at the plaintiffs’ instance. It is admitted further that the 
case is not a case of dispossession, for the Prince cannot be said 
to have dispossessed himself. It is in my view not a case of 
discontinuance of possession either. That phrase in Article 142 
connotes abandonment of possession by the owner followed by 
the taking of possession by another, the wrong doer. As the 
Prince continued to be in possession after the execution of the 
wak{nama, but only changed the character of his possession I do 
not think that the case would have been governed by Article 142, 
time running from the date of the execution of the wakfnama, even 
if the suit, (which it is not) had been à suit for possession. I answer 
point No. II in the negative. 

Juhi Begum's title by right of inheritance, if she had the title, 
would nothave been extinguished by adverse possession. If the 
wakf had been void the possession of the mutwal/i would have 
been possession on behalf of the persons who would have been 
entitled to those properties on that contingency. Ido not wish 
to.repeat the reasons for this view. Those reasons have been 
indicated in the judgment of Roxburgh J. and myself in Syed 
Mohiuddin Ahmed v. Sofia Khatun (т). I cannot accept the 
contention that the Prince as wzfzwallt prescribed against himself 
as owner. The case of Churcher v. Martin (2) cited by the learned 
Advocate for the respondent and intended to support the pro- 
position that a person in one capacity can prescribe against him- 
self in another capacity does not bear him out. There one 
Thorngate executed a charitable trust by an unenrolled deed by 
which he vested the trust properties in three trustees one of them 
being Emanuel Churcher. The trustees went into possession and 
they and their successors-in-office remained in possession for the 
statutory period applying the proceeds of the trust properties to 
charity. The trast, however, turned out to be invalid in law 
But by his will Thorngate devised all his estate to Emanuel 
Churcher who in turn by his will appointed С. Churcher, W. E. 
‘Churcher, G, Bone and Smith as the executors of his estate and 
devised his estate to them. G. Churcher, G. Bone and Smith 
brought the action against the trustees of Thorngate for recovery 


(1) (1940) 44 C. W. N. 974 (981). 
(2) (1889) 42 Ch. D. 312, 
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of the trust properties on the ground that the trust being invalid 
Emanuel Churcher got those properties under the will of Thorngate. 
A plea that the plaintiffs’ title had been’ extinguished by reason 
of adverse possession on the part of Emanuel Churcher as trustee 
was taken and given efféct to. But Kekewitch J. made the follow- 
ing observations : 

“If Emanuel Churcher had been the sole trustee, the aspect 
of the case would have been very different, but here he was one of 
several”, 

These observations demolish the: contention of the Advocate 
of. the respondent, as the Prince was the sole mutwalli. Оп the 
facts also there can be no case cf adverse possession because Syed 
Ali as mutwalli had not continuous possession throughout the 
statutory period. His possession as жийда was interrupted at 
times (See Syed Ali's admission in his deposition in Miscelleneous, 
Judicial Case No. 43 of 1920, Exhibit 29-B 375 at 376, I, 39-41). 
The third point is accordingly answered in the negative. ў 

The contention which is the subject matter of the fourth point 
was not raised in the lower Court. The case that Juhi Begum 


chad relinquished her claim to the inheritance has not been pleaded 
in the written statement. The contention depends upon investi- 


gation of facts not put in issue іп the Court below. I cannot 
allow such a new point to be made for the first time here. Besides 
the contention is based on the slender foundation that in tlie 
year 1928 Juhi Begum had received money from Syed Ali under 
a form of receipt stating that she was receiving it in terms of 
the wakfnama (Exhibit D, Series B. 544 to 554): There is: 
nothing to show that she, a pardanashin lady, understood or was 
made to understand, that those receipts would amount, as is now 
contended, to a relinquishment of her inheritance. Those receipts 
would have at most only this effect that she recognised the wakf but 
if the wakf had been invalid in law, her recognition would have had 
no legal effect. This contention is overruled also. 
The conveyance by Juhi Begum to Mahumada Begum .іп my. 
view can be challenged by Nowab Hashim Ali Khan and his 
transferee Syed Ashig Hossein. І do not think that the learned 
Subordinate Judge was right when he said. that they cannot do 
so on the supposed authority of Bhagwat Dayal Singh у. Debt 
Dayal Sahu (т). Nawab Hashim Ali Khan is the legal represen- 
tative of Juhi Begum and so he and his assignee Syed Ashiq 


(1) (1908) I. L. R. 35 Calc. 420, 12 C. W. N, 393; L. А. 38 E А, 48; 
7 C. L. J. 335. 
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Hossein can raise the defence which was certainly open to Juhi: 
Begum. The consideration for the conveyance as recited therein 
was some debts said' to be due by Juhi Begum to Saleji on two 
promissory notes marked ( Exhibits Y; and Y ) which the latter 
had assigned to Mamuda Bibi and the payment to her of a 
monthly allowance of Rs. roo as long as she would live. The 
claim on those promissory notes were barred at the date of the. 
conveyance and the payments said to have been made by Juhi 
Begum on the promissory notes from time to time and said to 
have been endorsed by her on the back of them to keep them 
alive are fictitious and false. (Exhibit Yr, and Y.—B 357-360). Juhi 
Begum had no means to make those payments. She had a small: 
political pension and even according to the case of Mamuda Bibi, 
she was in a state of perpetual indebtedness and want. No attempt, 
has been made in this case either to prove those payments or 
endorsements. | 


Juhi Begum ‘was a pardanashin lady. Shortly after the- death- 
` of her first husband she had’ been taken in hand by an unscrupulous 
man, Saleji, and was within his clutches. . For executing the said: 
conveyance in favour of Mamuda Bibi, a daughter of Saleji, she 
wads taken to-a house in Upper Chitpur Road which was , adjoining. 
if not а part of Saleji’s house at Amratolla Lane and she executed. 
the conveyance there.. Mr. G. C. De. who had acted for Saleji 
in the past as his Solicitor acted for Juhi Begum and Mr. P. L 
Mitter, Mr. С. C. De's son-in-law who shared the same office 
room with him acted for Mamuda Bibi. . Mr. De did not care to 
ascertain some relevant and important particulars which as.the 
adviser of a pardanashin lady he was in duty bound to ascertain, 
He saysin his evidence that he had translated | the document to 


her in Hindi, but having regard .to his own defective „knowledge ` 


of Hindi it is doubtful ‘whether the. translation, ‘made by him 
conveyed the, real meaning of the document to Tuhi Begum. At any 
rate itappears to me fhat he did not clearly | explain the .nature 
of the transaction to the lady and did not draw to her attention 
the fact that she was conveying her claim to vast properties for 
а mere.song. There seems to me to. be an element of uníairness 
and undue influence also. I cannot uphold: this conveyance. [ 
cannot agree with the finding that two instalments . of allowance 
payable under the deed reached Juhi Begum. No doubt an 
insured order was addressed to her at Lucknow by Mamuda Bibi, 
but the cover was received not by: her but one of. the evil 
men who had surrounded her ard: who helped Saleji. in 
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compassing her financial ruin. I answer this point in the 
negative. 

I take up now the two points raised in Appeal No. 26 of 1936. 
In my view having regard to the scope and nature of Title Suit 


8 of 1931 
No. 





the decree passed in Suit No. 1515 of 1918 cannot be 
1 of 1934 
challenged as bad. 

The provisions of Order zr, rule 58 of the Code of Civil 
Procedure and the following rules of that Order up to Rule 63 
isa reasonable adjustment of two principles. The first is that à 
judgment creditor should have the fruits of his decree as quickly 
as possible ; and the other principle is that a third party should 
not be allowed to be harassed by the decree holder’s attempt to 
take in execution his property. The adjustment is made by. 
allowing the third party to intervene in the execution proceedings 
as а claimant but the first principle which keeps in view the 
interest of the decree-holder requires that the claim proceedirig 
should not be prolonged, for that would delay execution. "Hence 
the investigation of the claim by the executing Court must be of . 
a summary nature, ordinarily to be decided on the basis of 
possession. The summary nature of the investigation of the 
claim by the executing Court requires in the interest of justice 
that the party against whom an adverse order is made by the 
executing Court should be given the opportunity within a short 
period of time to reagitate ina more detailed form the question of 
his claim in a regular suit. 


From this it follows that the issue that can be raised in a suit 
instituted under the provisions of Order 21, rule 63 must in essence 
be of the same nature as the issue in the claim case in the execut- 
ing Court, although the ambit of the enquiry of that issue would 
be more detailed in the suit. In the execution proceedings the 
judgment-debtor cannot challenge the validity of the decree under 
execution on the ground of ‘fraud and the claimant can only urge 
that the property attached is his property and not of the judgment- 
'debtor. He cannot urge that the decree is bad or even the execu- 
tion is barred by time [ /a/a/uddin v. Must. Mariram (1); S. S. 
Somasundaram Chettyar v. Ma Shwe Thit (2) |. As possession is 
prima facie evidence of title, an investigation based on the evidence 
of possession would be a rough and ready and expeditious modé 


(1) [1921] A. E. R, Pat; 311. 
(2) [1929] A. I. R. Rang. 152. 
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of investigation of the claim by the executing Court. That that 
issue, namely, whether the property at the date of the attachment 
was the property of the judgment-debtor or of the claimant, can 
be the only issue in a suit under Order 21, rule 63, (apart from 
“issues in bar e.g. of limitation) is also indicated by the language 
~of Order 21, rule 63 itself, for that section speaks of a suit “ to 
‘establish the right which he claims to the property in dispute.” 
A suit under that rule is in essence a review of the summary order 
passed by the executing Court on the claim [ Phu? Kumari v. 
Ghanshyam Misra (т) ]. It isa mere continuation in a different 
-forum of the claim proceedings [ Mussamat Bas Kuar v. The Gaya 
‘ Municipality (2) ]. The judgment-debtor would not be a neces- 
'sary but only a proper party to such a suit, where the plaintiff is 
‘the decree-holder [ GAasí Ram v. Mangal Chand (3)] and not 
а necessary party even when the unsuccessful claimant is the plain- 
tiff. [ Suppan Asari v. Alima Bibi (д) ]. I do dot see on what 
principle the claimant can be allowed in a suit under Order 21, 
rule 63 to question the validity of the decree under execution to 
which he was not a party and by which he is not directly affected. 
-This is the view which has been taken in Gwlibai v. Jagannath 
(5) and Deoki Singh v. Sri Thakur Raghavindra Bhagwan (6), 
with which view I entirely agree. I cannot agree with the view 
expressed. in JVaranayyan v. JNageswarayyan (т) to the effect 
that in a suit under Section 283 of the Code of Civil Procedure 
of 1882 (= Order zr, rule 63 of the Code of Civil Procedure of 
1908) it would not be ordinarily open to a claimant who is a 
stranger, in no way connected to the judgment-debtor, to challenge 
the decree sought to be executed but it would be open to such 
a claimant when he is the.reversioner of the judgment-debtor. 
The qualification so made proceeds upon conceptions which seems 
to me to be erroneous. In the first instance a reversioner has 
no interest i» presenti іп the property. He has only а spes succes- 
síonis. Whether such a remote interest would enable a claim 
to be preferred: under Order 21, rule 58 appears to me to be 
doubtful. The judgment debtor nof being a necessary party to a 


‚ () (907) L. R. 35 I. A. 22 (24); I. L. R. 35 Cale. 202 ; у C. L. J 36. 
(2( (1938) I. L. R. 17 Pat. 588. 
(3) (1905) I. L. R. 28 All. 41. 
(4) A. I. R. 1934, Mad, 587. 
(5) (1885) I. L. R. ro Bom. 659. 
(6) A.I. К. 1939 Pat. 430. 
(7) (893) I. L. R. 17 Mad. 389. 
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suit under Order 21, rule 63 cannot be allowed to raise an issue 
relating .to the validity of the decree under execution and I do 
‘not see how а person who .is related to the judgmént-debtor or 
has some connection with his estate (very remote in the case under 
consideration) can do so. The case of Bama Charan Bhatta- 
charyya у. Bogala Charan Kundu (1) оп which the learned. Advo- 
cates appearing for Nawab Hashim Ali and Syed Ashiq and the legal 
representative of Syed Ali, (for in respect of this question their 
interest is the same) has placed reliance for supporting their con- 
‘tention that the decree under execution can be challenged in a 


suit instituted under Order 21, rule 63 does support them. In 


that case the decree under execution was not challenged at all, but 
a decree which was the foundation of the claimant's title , was. 
That can certainly. be done in such.a suit, because the claimant's 
title to the property attached is ¢he issue in such a case and accord- 
ingly all the links in his title can be examined. І accordingly 
answer the second question raised in Appeal No. 26 of 1935 in the 
negative. : 

On the merits I cannot hold that fraud has been established. 
“The original scope. of Suit No. т 515 of 1918 was to recover ‘out of 
“the assets of Humayun Kader’ the dower money said to be due to 
‘Juhi Begum on the basis of her assignment to Saleji. She was the 
first defendant and she along with other heirs of Humayun: Kader 


“would have been affected if a decree had been passed on the said 


cause of action, for the share of the properties which she had 
inherited from her husband would have been liable to be taken in 
execution. She was served with the summons in that suit but did not 
choose to appear. She knew of the suit, for she deposed asa 
witness.. After she gave her deposition and on that deposition the 
Official Assignee who had substituted himself in the place of Saleji, 
the original plaintiff, could not proceed on the cause of action as 
originally laid in the plaint. He was advised to amend the plaint. 
Personal service of the application for amendment of the plaint was 
not required on Juhi Begum, as she had been served with the.sum- 
mons of the suit and had not chosen to appear. The amendment 
was granted and an ex parte decrée was passed against her as late as 
the 21st August, 1923. Her Jagir at Lucknow was attached and sold 
in1926 in execution of that decree through thé District Court at 
Bara Banki (Exhibit 3—B 354). She knew that such a decree had 
been obtained against her and one of her properties had been.sold 
for satisfaction thereof. She had knowledge.of the decree, in 1930, 


(1) (1914) 231. C. 755. : 
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if not earlier, as would appear from a judgment іп. Money Suit No. 89 
-of 1930 to which. she wasa party and in which she had actively 
supported the purchaser at the execution sale (Exhibit B—B. 598). 
Still she did not take any.step to set aside.the decree. > i. 1 
In Khatija Bibi’s suit a general allegation of fraud was made in 
the written statement filed by.Syed Ali Nawab Hashim Ali Khan as 
"his assignee did not file any written statement but at the time of the 
‘trial they filed a petition on the 2oth August, 1935 in which they 
gave particulars of fraud not pleaded by them but by another 
.(D—86).. In those particulars they alleged fraud of Saleji апа not of 
the Official Assignee. Salgji’s interest in the-subject matter of Suit 
No. 1515 of 1918 had, ceased on his insolvency on the 8th December, 
‚1921. The Official Assignee had substituted himself as plaintiff in 
Saleji’s place onthe 6th June, 1922 and from that time had the 
carriage of the suit.. It is a serious thing now to charge the Official 
Assignee, a.responsible officer of this Court, with fraud and a more 
serious thing where there is no tangible evidence to sustain the 
‘charge. -The claim on the amended саџѕе of action has not been 
‘shown to be false, much less'false to the knowledge of the Official 
„Assignee, though falsity of the claim by itself is not.enough to set 
aside a domestic judgment on, the ground of fraud. То set aside a 
‘decree on the ground of fraud the fraud alleged must be actual, 
‘positive fraud, a meditated and intentional contrivance to keep. the 
parties and the Court in ignorance of the facts of the case and the 
decree sought to be set aside must be obtained by that contrivance. 
[Kunja Behari Chakravarti v. Krishnadhone Moszumdar (1). The 
application for amendment of the plaint in Suit No.1515 of 1918 may 
have been an irregular one .and the order granting it may have been 
‘a bad order. ‘It may also be that.the order would not have been 
made if that application had been opposed. But І до not see any 
tangible evidence. of a meditated contrivance on the part of the 
Official Assignee designed to keep the other party and the Court in 
ignorance of the real facts. It is on this ground and also on the 
ground that a new case of fraud was attempted to be made here on 
appeal, a fraud not of Saleji but of the Official Assignee, that I 
overrule.the first point urged in Appeal No. 26 of 1936. : 
In the result I dismiss all the three appeals with costs to the 
respondents who are the representatives of Syed Ali. The several 
applications for leading additional evidence except one dated the 
23rd November, 1939 are rejected but without costs. 
: Although both the suits were dismissed by the lower Court in the 
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decrees as drawn up in that Court costs have been awarded in favour 
of the plaintiffs against the contesting defendants. This is obviously 
wrong, . The decrees of the lower Court are corrected in respect of - 
costs. The plaintiffs must pay the costs of the contesting defendants 
incurred in the lower Court in both the suits. The two cross-objec- 
tions by Mr. Chatterjee’s client in Nos. 25 and 26 are allowed to that 
extent but without costs. The cross-objections filed by Mr. Bose’s 
client Nawab Hashim Ali Khan in No. 26 are dismissed but without 
costs. 

Khundkar, J. :—I agree, but desire to make a few comments 
upon the very elaborate argument by which the validity of the wakf 
has been assailed, and as I propose to confine myself to that 
argument only, I would re-arrange its main branches in the following 
мау t— 

Firstly, A. Under the Shia Law а waftf may not reserve to him- 
self any benefit under the wakf even though it be as mutwalli’s 
salary. 

B. Alternatively, even if the Shia Law permits атбай to appoint 
himself a zu£walli reserving to himself a portion of the income of 
the wakf as mutwalli’s salary, the amount must not be in excess of 
that reserved for mutwallis generally. 

Secondly, there is in the present case no substantial concurrent 
dedication to charity, and therefore to save the waqf from being 
wholly defeated the provisions of the Шырай Waqf Validating 
Act, 1913, have to be called in aid. 

Thirdly, in so far as the reserve fund provided for inthe wake: 
пата would have the effect of holding back certain property from 
immediate dedication, and of postponing its inclusion in the zeagf 
to a future date, the direction to create such a fund, renders the wagf 
invalid in Shia Law. 

Fourthly, as the ultimate gift over to charity does not satisfy the 
requirements of the proviso to section 3 of the Mussalman Waqf 
Validating Act 1913, that Act does not save the veagf from failing 


. entirely. 


Fifthly, the zeagf, in so far as certain properties are concerned, 
has been made subject to the lease in Saheba Khatun's favour, and 
this is a further violation of the Shia Law. 

Before I consider these arguments it is desirable that I should set 
ош a summary of the main clauses of the wagfnama which is as 
follows :— 

1. The wagif decies that for the pur Mu of carrying out the 
ordinances of his religion, and for the maintenance and well being of 
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his children generation after generation, and for the continuance of 
charitable acts for all time to come, he has created this valid and 
legal wagf after” reciting the formulas of wagf through a Vakil. Не 
further declares. that having taken out the.immoveable properties 
mentioned in the schedule from his ownership, he has for the sake 
of God included them in the wagf. 


2. The wagif states that he has constituted a mosque and Imam- 
bara at premises known as Khusro Munzil so that Namaz, Taziadari 
in Muharam, and Chehllum and Nowchandi Majlises may always be 
held in it. He directs that if Government purchases this building or 
if it falls down, then to the price of the land and the building is to be 
added a further sum to the amount of 5 years income of the share 
which under clauses 6 and 7 of the wagfnama will be set apart for 
the improvement of the wagf, and with this amounta magnificent 
mosque and Imambara are to be built at a suitable place. 

3. The Towliat is to remain in the wagif during his lifetime for 
as long as his health permits and he desires to remain mutawallt. 
His son is to be the next mutawalli, and after him the Towliat is to 
continue in the line of his son's descendants. If these fail the 
Towliat is to be given to such male members of his family as may be 
capable. Then follow further directions as to the Towliat in the 
event of no male members of his family remaining. These are con- 
tained in clauses 3 and-4 which need not be set out. 

5. A committee of five Shias is to be constituted whose duties 
will be to supervise the administration of the wagf and to see that 
the mutawalli carries out his duties properly. 

6. The income of the wagf, after meeting Government dues, 
law charges, expenses of collection, and repairs to the wagf proper- 
ties, is to be divided into ten shares. Аз long as the Towliat 
remains in the hands of the waqif or of his descendants five of 
these shares are to be given to the wu/awal/i ; two shares are to be 
divided amongst his “ heirs according to the Imamia Law,” two 
Shares are to be set apart for the expenses of the mosque and Imam- 
bara and for the expenses of Muharram Chehlum and Nowchandi 
Majlises ; and the remaining one share is to be set apart for the 
extension and improvement of the wagf sothat from time to time 
immovable properties may therewith be purchased and included in 
the wag/. 

7. Inthe event of the Towliat not remaining in the line of 
the wagifs descendants, the  mutawalli's remuneration is to be 
two instead of five out of.the ten shares into which the income 
is divided, and out of the remaining eight shares, three ate to 
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be apportioned amongst the wagif's decéndants (heirs) according 
to the Imamia law, three аге to be. set apart for the expérises of 
the mosque and Imambara, and the remaining two shares -are to. 
be reserved for the extension and improvement of the waqf 
properties. If.no descendants of the wadif remain, then half of 


3 
the share allotted to them (i.e. — ) is to be added to the reserve 
ee f 20 Е : 


fund for the expansion and improvement a the wadf . epum 


and the othet half: 2 OE is to be spent on "proper charitable 
20 
acts", г p 
. To preclude misunderstanding, I ought to state here that 
clause 6 of the, English translation of the wag/nama Exhibit R 
renders as “descendants”, the Urdu word “nasal”, which may 
also be translated as “line of, descendants” ; and as “heirs” the Urdu 
word “waras”. In clause 7 the word "children" appears as the 
translation of the Urdu word *aulad", which also means progeny. 
There is no dispute as to the rendering of these words which I have 
adopted in the summary just set out. . | 
In the development of the first alternative branch of the first 
argument reliance has been placed on the proposition ‘that in 
Shia law waqf is a cohtract between the wagif and the mowhoof 
alchi or beneficiaries, the effect of. which is .to vest the entire bene- 
fit in the property in the latter, and this, it is contended, is the 
foundation of the rule that the waqif should divest himself com: 
pletely of the dedicated property, as also of the rule that posses- 
sion of the dedicated property must be-delivered either to the’ first 
beneficiaries, or, in cases where the wakf i is for a body of persons of 
the first mutawall. ` ` я à 
n Baillie's Digest. of "Moohummudan Law, Second Edition, 
Part II, the following ` passages are of importance. At p. 218 the 
four conditions of wagf (according to` the Suraya, the leading 
Shia authority) are set out: "ist. It must be perpetual ; ; 2nd, 
absolute and unconditional, 3rd, possession must be' given in 
the iñowkoof or thing appropriated ; ; 4th, it must be entirely taken 
out of the wagif. or appropriator himself. At page 211 the rela- 
tionship of wagf to contract is ‘thus ‘expressed ;—"Wagf is a 
contract the fruit or effect of which is to tie up the original of a 
thing’ and to leave its usufruct free". The theme. is continued at 
page 212 i—“The contract is.not rendered obligatory , except by 
giving posséssion ; but when so „completed it cannot, be ре if 
їбайе in Health’ acute” c ge " 
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At p. 219 is Ше proposition: “The ‘seizin which is required 
is.that of the first mozwkoof aichi, or person for whom an appro- 
priation is made; and all regard to. possession ceases in the 
subsequent steps.” 

Great reliance has been ‘placed on certain passages in the 
judgment of Mahmood J. in Agha Ali Khan v. Altaf Hussain 
Клан (1). The most important of these for the purposes of the 
argument are the following :—At p. 448 “Under Shia law wakf 
isa contract. · Under the Sunni law itis a unilateral disposition 
of property and as such not-subject to the rules of contract". At 
pages 450 and 451 —*“........... D The Sharayt-wl-Lslam which 
is the most authoritative text-book of the Sia law, deals with 
wagf as а contract (agd)...... ee The. Masalik-ul-Afham, a 
celebrated and authoritative commentary on the Sharayi-ud-Jslam, 
as also the /awahir-ul-Kalam, another authoritative commentary 
on the same text book, throughout deals with wagf as a contract 
inter partes as distinguished from unilateral dispositions’ of pro- 
perty”. Mahmood J.then refers to the Jami-ul-SAattat (Jamaa-ush- 
Shittat), in which it is said “Waqf is a contract needing offer and 
acceptance", In connection with this passage and those which 
-follow it, Mahmood J makes the following observation: “But 
‘whilst thus generally expressing. the necessity of the contractual 
‘formalities of offer and acceptance, the text goes on to explain 
how in some cases exceptions are to Бе made, and in dealing with 
these exceptions the author, meeting the difficulty which arises 
out of the word tyaa, which in English means ‘declaration,’ 
-or rather ‘unilateral disposition of property’, goes on to explain 
that—‘The. meaning of agd, contract, here covers declarations 
(лаа unilateral dispositions’, But in thus. extending the 
-ordinary technical legal meaning of the word agd, (which means 
contract. needing offer and acceptance), the learned author is 
anxious to explain that the extended meaning applies only to 
certain classes of толуу, and, after dealing with the various opinions 
upon the subject, arrives at the conclusion that acceptance may 
be dispensed with in cases where such acceptance is impossible, 
such wagf being for public charities, such as а mosque or main- 
tenance of fagirs, that it is to say; the general pauper public". 

At page 453 of the report there is a. quotation from the Durus, 
‘a work of higher authority than the Jami-ul-Shattat :—"'The fourth 
condition is acceptance, which is carrelative to offer when itis 
possible for those in whose favour the бад] has been made. 


(1) (1892) I. L. R. 14 АП, 429 (Е. B.) 
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Acceptance is not rendered necessary in the case of mendicants 
nor in the case of public charities because of the impossibility 
of securing acceptance". Mahmood J goes on to discuss the 
bearing of the rules which follow from this doctrine upon the 
question whether actual delivery Фу the wagif himself of the 
appropriated property to the uzawa// is essential to the validity 
of the wagf. He considers a number of other texts and states 
their effect. The most important conclusion to which these 
discussions lead is that actual delivery of possession by the waqif 
himself or by his permission is a condition precedent to the validity 
of adf. . 

Sir Wazir Hasan on behalf of the appellants іп Appeal No. 239 
of 1935 has strongly pressed this line of reasoning in support of 
the further proposition, that the wagif must divest himself of the 
dedicated property in so complete a sense, as to retain no benefit 
whatever to himself under the wagf. Mutawalli’s salary according 
to Sir Wazir Hasan derives its legitimacy from the wagfxama, and 
is on the same footing as all other payments under the trust. The 
mutawalli is therefore as much a beneficiary as any cestut gue trust. 
Baillie states the rule of Shia Law thus: “If a person should 
make a settlement on himselfit would not be valid " (end edition, 
Part II, page 218). The only way in which a mutawalli may con- 
sistently with the Shia Law take а benefit under the wagf is that 
indicated in the Sharayia-ul-Islam— Baillie (2nd Edition, Part II) 


at page 219 “ Butifone should make an appropriation for the 


poor and should himself subsequently become poor, or for lawyers 
and himself become a lawyer, there is no objection to this partici- 
pating in its benefits." А waqif may not therefore expressly 
appoint himself zzazwa//£ when any remuneration has been made 
to attach to that office. That according to Sir Wazir Hasan is the 
full implication of the rule which is enshrined in the homely 
phrase, “а waqif may not eat oùt of the waqf.” 


The case of Abadi Begum у. Ката Zainab (1) enunciated the 
following propositions :— 


Under Shia Law a deed of wagf is not valid unless possession 
has been given under it, the property must be entirely taken 
out of the waqif, where the waqif is to be the first mutawalli but 
there has been no mutation of the property into the name of waqif 
as a mutawalli, Ње waqf, is void, a waqif cannot, under the guise 
of salary, reserve to himself a life interest in a portion of the 


(1) (1926) L. R. 54 I. A. 33 ; 45 C. L. J. 408. 
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income in excess of.what is assigned to future mutawallis and 
could reasonably have been assigned to them. 

As pointed out by my learmed brother, the question whether 
the waqf was void by reason of the reservation in the waqif's 
favour was one upon which their Lordships of the Judicial Com- 
mittee observed that they had not had the assistance of the judg- 
ment of the High Court. Their Lordships’ advice to His Majesty 
was therefore not based on this ground. Although this question 


“was not decided, the observations ot Sir John Wallis afford invalu- 


able guidance. I would quote thiee passages :—At page 39 of 
the report “It seems clear in the present case that the settlor 
under colour of fixing her salary as mutawalli, was really reserving 
for her lifetime a portion of the income or usufruct of the property 
far in excess of what was assigned in the deed of future mutawallis 
or could reasonably have been assigned to them. It was therfore 
in Their Lordships’ opinion a clear violation of the condition.” 

At page 41*— As regards the supplementary deed of wakf of 
December 7, 1897, in which the settlor included her remaining 
lands stated to be worth Rs. 1,500, and cancelled the salary she 
had fixed for herself for life in the former deed, adding 'that is I 
have given up the salary and included it in the wakf’, their Lord- 
ships are of opinion that if the deed had stopped there it might 
possibly have been treated as a fresh dedication of all the proper- 
ties free from any reservation in her own favour; but after reciting 
hèr intention to go for žaj and to make zeaz» (visit sacred places), 
the deed provides, C. 17, ‘That the said manager shall from time 
to time send money for expenses from the income of the wakf 
estate to me either at Mecca or.to the place to which I shall 
direct him to send’. This, in their Lordships’ opinion, amounts 
to a clear reservation of the right of wakif to draw money for the 
expenses of her pilgrimage to Mecca and to the other non-wakf 
purposes, and therefore, also, to involve a breach ofthe fourth 
condition.” At page 4o*— The rule that the settlor when 
mutawalli can take the salary fixed for mutawallis generally is really 
no exception, for in that case he takes in his capacity as mutwalli 
and not in his capacity as settlor, just as it is laid down a little 
fürther on (Baillie, Part 2, page 218). ‘But if one should make 
an appropriation for the poor and should himself become poor, 
or for lawyers and himself become a lawyer, thexe is no objection 
to his participating in its benefits'—that is to say as poor man or 
a lawyer, notas a settlor. There is, in fact, in all these cases no 


е 


* Ог page 415 of 45 C. L.J.—Rep. - 
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Civit reservation at all”. Ameer Ali in his Mahomedan Law, 4th Edition, 


1941, Volume I at 519 sets out a translation of a passage from the 
Naivab Syed-Ma- /@#aa-ush —Shittat the concluding portion of which it would be 
hammad Hashim well to quote :— А 

io * The result is that the legality to the Mutawalli eating out of 
IM the waqf depends on his quality as Mutawalli and not upon the 
{ fact of the waqif being the mutawalli. And the jurists are agreed 
ад that where anything has been fixed for mutawallis generally, it is 
lawful for the wayif when he happens to be the mutawalli to take 
so much as is fixed for the other mutawallis ; but I have nowhere 
seen that it has been held that a waqif, whilst he is the -mutawalli 
can lawfully take for himself anything he likes out of the waqf 
simply because he is the mutawalli. The meaning of this is, that 
the retention of such a general power which would authorise his 
taking the largest share -for himself, leaving almost nothing for the 
beneficiaries, is contradictory to the condition which requirés a 
‘complete divestment of all proprietary right on the part of the 
"wagif. This, of course, does not apply to a person who has made 
а wagf for the indigent and has himself become poor, or where 
he has made a waqf for the learned and has himself become 
learned. In such cases the waqif would be entitled to participate 
in the benefits of the wagf, and it makes no difference whether 
at the time of the waqf, he is a fakir or learned, or whether he 
-becomes so afterwards. But if he makes it a condition that he 
as a fakit -should participate in it, it would not be valid. The 
result is that where a wagf is made for a gene purpose (jthat-i- 
аатта), x waqif may lawfully participate in it.’ 

As a-translation of the entire passage from the Jamaa-ush-Shittat 
has been placed on the record, and as its effect, in so far as that 
is material for our present purposes, has been summarised by my 
Jearned brother, it is unnecessary for me to say anything about 
the criticism of Ameer Ali’s translation advanced by s Wazir 
Hasan. - 

The conclusion arrived at by Ameer Ali that the waqif can 
lawfully take the allowance fixed for the mutawallis generally when 

` he himself holds the office, is, in my opinion, a correct deduction 

from the texts, and the authority of the Judicial Committee of the 
Privy Council contained in the cases cited at the hearing of these 
appeals is not at variance with such a conclusion. 

It has however been argued as an alternative to the first branch 
of the first argument, that in the present case the share reserved 
by the waqif as mutawalli's salary for himself violates the rule that 





+ 
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the salary reserved by the waqif for himself as mutawalli must be 
that which has been reserved for mutawallis generally, and such as 
could reasonably be reserved for them. It has been contended 
that the salary reserved for mutawallis generally that is for mutawallis 
as a class, is provided for by clause 7 ofthe waqfnama, and is 
two out of the ten sharers into which the income of the waqf is 
divided. By clause 6 however, as long as the Towliat shall remain 
in the hárds of the waqif or hjs descendants (which when read 
with clause 3 means his son and the latter’s descendants), five 
out of the ten shares are to-be sct apart as the salary of the 
mutawalli, The argument has gone so far. as to suggest that the 
waqif was in fact making a settlement for life upon himself in 
contravention of the: Shia law and of Section 3(b) of Mussalman 
Wakif Validating Act, 1913. 


Abadi Begum v. Kaniz Zainab (1) has already been noticed. It 
is .sufficient-to. say here that in that case the waqif by the principal 
wagfnama, reserved for herself a salary as mutawalli of Rs. 1500 a 
year for life.out of the income of the waqf properties, valued in 
the deed at Rs. 19,000, and:that after -her death, each of two 
mutawallis was'to rcceive no more. than Rs. 160:per year.-:. - 

In Syed Ali Zamin v. Syed Abbat Ali Khan“ (2) the first clause 
of wagfnama was in these terms.—"Duriüg ‘my lifetime, ‘the 
Таша of (he entire waqf properties, ‘noted: in schedules Nos. т 
and 2, shall have concern with me personally. During my life- 
time, I shall keep the entire waqf properties in my possession and 
under my management as mutawalli and carry out the Tauliat 
work. - During my life-time no one shall have absolutely any 
power to interfere with and raise an objection regarding the right 
of Tauliat or the management of the properties. I, the Mutawalli 
too shall spend (money) in whatever manner I would like." With 

‘special reference to this clause, the Right Honourable Sir George 
‘Rankin expressing -the judgment of. their Lordships, said: 
“Agreeing as their Lordships do with the High Court that the 
powers given to the settlor by the wide language: of the first clause, 
already quoted from the deed, are not more.than the powers of 
а mutawalli.to Бе exercised ` ее from'.control by а committee of 
management or other such body, they are.of opinion that there 
is nothing contrary to Shia law in the terms of the deed, and that 
the wagf cannot be held to be invalid by reason of any failure 


(1) (1926) L. R. 541. A. 33 ; 45 C. L. J. 408. 
(2) (1937) L. R. 64 I. A. 158. 
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to comply with the requirement that the settlor must divest himself 
of his proprietary right”. 


In addition to the reasons set out by my learned brother for 
holding that the waqf is not invalid by reason of the share 5/roth 
of’ the income reserved by the waqif for himself as mutawalli's 
remuneration, I would say, that there is no absolute rule of law'tó 
indicate the maximum proportion of the total income of the waqf 
which it would be permissible fer the waqif to reserve to himself 
as mutawalli’s salary. Gross and glaring disproportion between 
the amount prescribed by the waqif as mutawalli's salary for him- 
self and that prescribed for future mutawallis would be always 
bad. But in case where the disproportion is not of that kind, 
the dividing line must be to some extent, a question of fact, and may 
depend upon a variety of circumstances. 


In Mahabir Prosad v. Syed Mustafa Husain (x), Sir. Wazir 
Hasan С, J. and Kisch J. negatived the contention that the waqf 
was invalid because the mutawalli was reserving a benefit to 
herself in the garb of remuneration. In distingushing the case 
of Abadi Begum v. Kaniz Zainab (2) the learned Judges said: 
“Tt seems to me that in deciding whether a waqf is invalid on 
account of reservation of benefit by the waqif the facts of the 
particular case must be taken into consideration. There are 
several points which distinguish the present case from the case 
that was under consideration by their Lordships. Firstly, in Адай; 
Begum’s case (2) the waqf was not a waqf-alal-aulad, there were 
no beneficiaries and the wagf was made entirely for religious 
purposes. In the present case we are dealing with a wagfalal- 
aulad created for the support of the members of the wagif's 


family. Secondly, in that case the waqif, who appointed herself 


as a first mutawalli, reserved to herself a salary of Rs. 15,00 per 
annum out of the income of the wagf property, the value of 
which was given in the deed as Rs. 19,000 only, where as the 
future mutawallis (one for the mosque and one for the imambara) 
were to receive only Rs. 180 a year each. In the present case 
the property is valued at about one lakh, the annual net income 
is Rs. 7,766 out of which the mutawalli has reserved to herself 
less than one-tenth. Itis true that future mutawallis, who were 
to be the eldest of her male descendants from time to time, were 
to receive only Rs. 300 per annum for discharging the duties of 


(1) (1932) I, L. R. 8 Luck. 246. ; ' 
(2) (1926) L. R. 54.1. А. 33; 45 C. L. J. 408. 
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mutawalli, but it must be remembered that they would also be 
receiving a guzara under the deed of waqf. The scale of the 
guzara fixed for the waqif’s daughters was Rs. зоо per annum 
"each, and the son's shares, namely equal shares in the residue 
left after paying the fixed allowances, charitable expenses etc. 
provided for in the deed, would be considerably more. In fact 
therefore, the actual amount received by Musammat Azmatunnessa 
from the waqf property would be less than that received by 
subsequent mutawallis, at any rate for.the first generation". This 
case was carried in appeal to the Privy Council, and their Lord- 
ships of the Judicial Committee held that Adadi Begum v. Kaniz 
Zainad (т) had been rightly distinguished by the Chief Court of 
Oudh. See 41 C. W. N. 933 at p. 94о. In the present case I 
am satisfied that the reservation cf 5/roths of the income as 
mutawalli's salary for the wagif and his descendants (which when 
read with clause 3 means his son and his son's descendants) was 
not a subterfuge designed to securea life settlement on the waqif 
himself. This was the salary generally fixed for all mutawallis in 
the line of descent from the waqif through his son, and as my 
learned brother has pointed out, the fact that another scale of 
remuneration has been generally fixed for another class of 
mutawallis, upon failure of this line is beside the point. After all 
the waqif’s line through his son might never become extinct. 
. Moreover the waqif was not appointing himself irrevocably a 
mutawalli for life, because clause 3 of the waqfnama provides that 
the Tauliat is to remain in the wagif during his life time for so long 
as his health permits and he desires to remain mutawalli. 

Finally as regards this point, the status in society of the wagif, 
of his son and of his son's descendants isa circumstance which, 
in my opinion, should be taken into consideration. The waqif 
was the son of the ex-king of Oudh. His son and his son's 
descendants would be persons inthe direct and senior line of 
royal-descent. Their position in society would be invested with a 
dignity which it would be impossible to uphold upon an income 
which might be ample for a mutawalli of less exalted station. 
Ideas of noblesse oblige would be a very real factor in determin- 
ing the mode of living and the scale of personal expenditure 
expected by the community in princes and princesses of this 
family. 

Sir Wazir Hasan, has asked us to indicate forthe guidance of 
the Shia community the general position under the Shia law of 


. (1) (1926) L, R. 541. А. 33 ; 45 С. L. J. 408, 
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a wagfin which the wagif appoints himself the first mutawalli and 
reserves to himself a share of the profits of the dedicated property 
as mutawalli’s remuneration. Generalisations about the law, which 
tend to escape from the facts of a particular case are always 
hazardous. But I think I may say that upon this question 
there is authotity both textual and judicial to warrant the following 
propositions ;— 

т. А waqif may not reserve to himself any benefit under the ` 
waqf, that is as a beneficiary. - ` 

2. When any benefit is given to a class of persons, and the 
waqif becomes adventitiously a member of that i he may partake 
of the benefit. ; Е 
`3: He-may appoint himself mutawalli and reserve to himself 
a remuneration as mutawalli provided that is the remuneration 
reserved for mutawallis generally, and such as could шла һе 
еее: for them. $e 

.4 He may not make a settlement for life upon himself under 


the guise of mutawalli's remuneration. 


5. Gross disproportion between the remuneration reserved by 
the waqif for himself as mutawalli and the remuneration provided 
for subsequent Mutwallis would ordinarily be evidence of an 
intention to participation as a beneficiary under the waqf. 

"The second argument is that unless the provisions of Mussulman 
Waqf Validating Act, 1913 can be inkoved to save this waqf, it 
would be invalid under the Sbia law by reason of the fact that it 
does not effect a substantia] present or concurrent dedication to 
religious pious or charitable purposes. Clause 6 of the waqfnama 


‘reserves s/1oths of the income as mutawalli's salary for the waqif 


and his descendants (which when read with clause 3 means 
his son, and the descendants of his son) The same clause pro- 
vides that out of the remainder only 2/sths shall be set apart 
immediately for Ше expenses of the mosque and Imambara and 
the expenses of Muharram Chehllum and Nowchandi Majlises ; 
that 2/5ths shall be divided amongst the waqif's heirs according to 
the Imamia law, and that 1/5th shall go to what may for the sake of 
convenience be called a reserve fund. | 

It is contended that the only concurrent dedication to purposes 
of a religious pious or charitable nature which is to be found in the 
deed is the setting apart of 2/roths of the total income for the 


‘expenses of the mosque and Imambara and the Muharram Chehllum 


and Nowchandi Majlises. his it is said is not a substantial dedi. 
cation. As my learned brother has. given -sufficient reasons for 
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rejecting this argument, I will confine myself here to a consideration 
of two cases upon which very strong reliance was placed by Sir 
Wazir Hasan. That the wagf in the present case was in-the nature 
of a waqf-allal-aulad can hardly be questioned, and this circumstance 
has to be bourne in mind when an examination is made of the facts 
in Md. Ahsanulla Chowdhury v. Amarthand Kundu (т) and Balla 
Mal v. Ata Ulla Khan (2. In the former case, which was decided 
‘before the passing of the Mussulman Waqf Validating Act, 1913, 
property bearing a considerable income was made ‘waqf by a deed 
which dirécted that a mosque in a dwelling house belonging to the 
"кад and two small madrassahs also in the waqif's dwelling houses, 
were to be supported, and the expenses of travellers, were to be met 
in thé manner which had become customary. The rest of the 
income was to-be divided as salary of mutawallis who were to be 
drawn from members of the family, and as maintenance of ‘other 
members of: the family gerieration after generation. It was further 
provided that persons entitled to allowance would have" no power 
to assign or charge them, and that creditors should have no claim 
against them. i frs 


It was held that the gift was nota dona fide dedication of the 
property, and was only a veil to cover arrangements for the 
aggrandisement of the family and to make their property inalienable. 
In my opinion there is по real parallel bebween the facts of that 
case and the facts of this. There is in the wagfnama- under.con- 
sideration no attempt to place the income reserved for members of 
the family beyond the reach of creditors, ‚от to impose any restraint 
on the alienation of the right to receive that income. The dedi- 
cation of 2/roths of income to the.expenses of. the mosque and 
Imambara and the expenses of Muharram Chehllum and, Nowchandi 
Majhlies and the provision of a reserve fund which would inure in 
great measure to the benefit of these objects, constitutes in my 
opinion a substantial dedication to purposes of a religious, pious and 
charitable character. - Lord- Hobhouse, delivering the judgment of 
the Board in Sheik Mahomed Ahsanulla Chowdhury v. Amarchand 
Kundu (т) said that their Lordships were not attempting “ to lay 
down any precise definition of what will constitute a valid wagf, or 
to determine how far provisions for the grantor’s family may be 
engrafted on such a settlement without destroying its character as a 
charitable gift. ” 


(1) (1890) L. R. 171. A. 28; 1. L. R. 17 Calc. 498. 
(а) (1927) L. Rv 54 I. А, 372 ; 46 C. L. J. 188. 
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The Mussalman Waqf Validating Act was passed in ror3 for the 
purpose of declaring the rights of Mussalmans to make settlements 
of property by way of “waqf” іп favour of their families, children 
and descendants. The preamble and some provisions of the Act 
require to be set out. The Act says “ Whereas doubts have arisen 
regarding the validity of wakfs created by persons professing the 
Mussalman faith in-favour of themselves, their families, children and 
descendants and ultimately for fhe benefit of the poor or for other 
religious, pious or charitable purposes ; and whereas it is expedient 
to remove such doubts. It is hereby enacted as follows :— 

+ * Pas * * * * 

3. It shall be lawful for any person professing the Mussalman 
faith to create a wakf which in all other respects is in accordance 
with the provisions of Mussalman law, for the following among other 
purposes -— f 

(a) For the maintenance and support wholly or partially of his 


- family, children or descendants and 


(b) Where the person creating a wakf isa Hanafi Mussalman, 
also for his own maintenance and support during his life time or for 
the payment of his debts out of the rents and profits of the pro- 
perty dedicated : 

Provided that the ultimate benefit is in such cases expressly or 
impliedly reserved for the poor or for any other purpose recognised 
by the Mussalman law as a religious, pious or charitable purpose of a 
permanent character. 

4. No such waqf shall be deemed to be invalid merely because 
the benefit reserved therein for the poor or other religious, pious о? 
charitable purpose of a permanent nature is postponed until after the 
extinction of the family, children or descendants of thé person creat- 
ing the wakf. " 

This Act came into force on the 7th March, 19:3, but was held 
not to be retrospective, that is to. say, it did not apply Чо waqfs 
created before that date. То give it retrospective effect, an Act was 
passed in 1930, called the Mussalman Wakf Validating Act, 1930 
(XXXII of 1930). It came into force on the 25th July, 1930. The 
effect of it was that-the Wakf Validating Act of 1913 applies also, 
from and after the 25th July, 1930, to waqfs created before the 7th 
March, 1913. 

Balla Maly. Ata Ullah Khan (1) was decided in 1927, before 
the Act of 1913 was made retrospective. A glance at the provisions 
of the wagfnama in that case would be sufficient to show how widely 


(1) (1927) L. R, 54 I. A. 372 ; 46 С. L. J. 188. 
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it differs from the deed under consideration in the present case. 
The waqfnama in Balla Maly. Ata Ullah Khan (х) provided 
inter alia :— 

т. That out of an annual expenditure of Rs. 1558, a sum of 
Rs. ттоо should be appropriated for the support of the settlor and 
his family and Rs. 312 forthe support of needy dependants, and 
that Rs. 146 should be applied to purely charitable purposes. 

2. That when the life annuities fell in the money allotted for 
them should be divided by the mutawalli among the surviving annui- 
tants, or be given in his discretion to some or one of them, or so 
much should be given by the mutawalli as he thought proper for 
purely charitable purposes. 

3 That the office of mutawalli would devolve after the settlor’s 
death on the settlors descendants, and afterwards on his male 
agnates, and that while the office was so held the mutawalli was to 
getan annuity of Rs. боо in addition to the mutawalli's salary of 
Rs. 240. - 

‚4. That on failure of the scttlor's descendants and male agnates 
an anjuman would become the mutawalli. 


5. That upon the death of all the annuitants the sums allotted 
to them would be spent on purely charitable purposes. 


It was held that the test of the validity of this waqf was, as laid 
down in Mahomed Ahsanulla Chowdhury ү. Amarchand Kundu (т). 
and other cases, whether it constiluted a substantial dedication 
to charity. In disposing of the appeal their Lordships stated that 
“the law as laid down by the Board is, that the properties must be 
substantially dedicated to charity, not as one of the learned Judges 
of the High Court has observed in passing orders on the application 
for leave to appeal, that the gift to charity should be substantial. ” 
In my opinion this observation largely answers Sir Wazir Hasan’s 
contention that 2/roths of the income devoted to religious, pious 
and charitable purposes is too small to be substantial. It seems 
to me that looking at the provisions of the deed as a whole, it can- 
not be said that the settlor displayed an undue leaning towards 
himself and his family at the expense of the religious, pious 'and 
charitable purposes for which he was making provision. 


The third argument against the validity of the waqf calls for an 
examination of those provisions of the waqfnama by which, what has 
been called a reserve fund, has been set up. In clause 2 the waqif, 


(1) (1927) L. В. 541. А. 372 ; 46 C. L. J. 188. 
(2) (1890) L. R. 17 L А. 28; I. L. R. 17 Calc. 498. 
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after stating that he has constructed a mosque and Imambara at 
Khusro Manzil, directs as follows :— ` 

“If at any time, the Government purchases this building or foi 
any reason this building falls down, then the price of the land and 
the building should be added a further sum to the amount of 5 years 
income of the share which under clauses 6 and т of this wagfnama 
will be set apart for the improvement of this ад and a magnificent 
mosque and Imambara should be built together at a suitable. and 
selected place. " à 

' The relevant words in clauses 6 and 7 are as follows :— 

Clause: 6: esnie pois „and the remaining one share out of 
the said ten shares shall be set apart for the extension and improve- 
ment of the waqf so that from time to time, in consultation with the 
trustees immovable properties may therein be purchased and 
included in this wagf." . - СЕ 
. Clause 7“... n ee aNd the remaining two parts shall 
be reserved for the extension and improvement of the waqf pro: 
perties and therewith immovable properties shall be: ме апа 
included in this waqf. ” ; " А 

It is contended that there would lie no septation to the wagi 
of the money in the reserve fund until it was applied to the build- 
ing of a new mosque and Imambara, or the acquisition of .other 
immovable properties, for so long as the money lay idle, it would 
remain the property of the wagif, and therefore the settlor did not 
divest himself of it completely and unconditionally. This argument 
was-sought to be supported by reference to certain passages in Baillie 
(and Edition, Part II). At page 218 the learned author states the 
fourth condition of a valid wakf under the Shia law thus I— € : 

“Tt must be entirely taken out of the waqif or appropriator 
himself. So-that; if the appropriation. is restricted to'a particular 
time, or made dependant on some quality or future каво it ‘is 
voi: - 20 + à B 

‘At page 220-—“ Appendages. : 

‘First, the waqf or subject of appropriation is ашына: 80 as 
to become the property of the mawkoof alchi..............::..... " Sir 
Wazir Hasan has contended that the provisions creating the reserve 
fund is not only bad in itself, but destroys the validity of the entire 
waqf. For.this proposition he has cited Saku Har Prasad.v:' Fazal 
Ahmad (х). In that case a waqf was executed in respect of the whole 
of certain properties transferred to the wagif by her son. . It. was 
subsequently found that the transfer was invalid and that the waqif 


(1) (1933) L. R. 60 I, A. 116. 
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was entitled in her own right to a one-third share in those properties. 
On a construction of the wagfnama it was held that the waqif had no 


intention to making, a waqf of her own share, and that the waqf . 


failed as a, whole. 
. In my opinion the argument is not justified by the passages 
cited from Baillie or by the case just referred to, and I know of 
no rule of the Mahomedan law which prohibits a waqif either 
expressly or by implication, from setting aside a portion of the 
income of the waqf for the purpose of improving and enlarging 
the corpus. Such a provision stands on the same footing asa 
direction to accumulate for the purpose of protecting the waqf 
property against unforeseen contingencies, and to hold that this 
"measure of prudence would invalidate the endowment, would be to 
‘destroy at a stroke the majority. of waqfs created by provident and 
far-seeing settlors. 
- The intention of the settlor is кен їп the preamble to the 
waqfnama : — 
'« + “Having-taken out the immovable properties mentioned | in the 
schedule below from my ownership, I have for the sake of God 
‘included them in the waqf and I shall -cause mutation of names 
"io: be effected in the records of the Government". This is a 
"declaration that the waqifis taking the property out of his own 


possession and making a change in the character of possession. 


· a change such as to amount to a transfer of possession to himself 
“as mutawalli. 
= In Syed. Ali Zamin v. Sed Akbar. Ай. Khan (1) it was laid 
down: that a wagif can appoint himself the mutawalli of a wagf and 
in such a case change in the character of the possession amounts 
t tov transfer of the possession as required when. the mutawalli 
“appointed by the waqif isa person other than the waqif himself. 
In that case it was established that upon a true construction of 
the wagf the settlor had retained no interest in himself, and that 
onthe.evidence and by mutation of names he had before his 
< death transferred the possession from himself ss malik to himself 
: and another as mutawallis and it was held that the wagf was valid 
under the Shia law. . 5 
;- The findings of fact expressed by my. bined brother, in which 
-I entirely concur, are that such a change in the character of posses- 


sion was indeed made in the present case. The moment . this’ 


was done the entire property, both corpus and income, became 
‘impressed with. the trust. . That share of the income which was 


(1) (1937) І. В. 64 1. А. 158: КҮР 2 
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to be accumulated was as much an asset of the waqf as was the 
corpus itself. The future application of this fund to the erection 
ofa mosque and Imambara, or its investment in other immovable 
properties would amount to no more thanthe conversion of one 
form of wealth, (money) into another form of wealth, land and 
buildings. It was not а future appropriation, but a present 
appropriation to future uses which would inure to the benefit of the 
waqf. Ameer Ali (4th Edition, Vol I, at page 48r) says :— 

“Regarding erections on wagf tanidi; the following rules are 
applicable.-— 

‘If the mutawalli of the waqf етесіѕ the building, with the 
property of the waqf or the income of the trust property, the 
building becomes the property of the wagf, whether the erection 
be for the waqf or for himself, or whether it was erected generally 
without any specific purpose............" . 

I am satisfied that the setting up of the reserve fund in no way 
affects the validity of the waqf. 

The next argument is that if the waqf is invalid on the princi- 
ples enunciated by the Privy Council in Sheik Mahomed 
Ahsanula Chowdhury v. Amarthand Kundu (т), Abul Fata 
Mahmed v. Russomoy Dhur Chowdry (2) and Balla Mal v. Ata 
Ullah Khan (3), then the Wakf Validating Act, 1913 would not ' 
save it because the proviso to section 3 has not been satisfied. 
The proviso requires an ultimate gift ovér after the extinction of 
the family, children or descendants of the waqif, expressly or 
impliedly for the poor or other purpose recognised by the 
Mussalman law asa religious, pious or charitable purpose of a - 
permanent character. 

It is contended that the ultimate gift over in the present 
case is (i) less than the entire available fund, (ii) too remote, and 
(iii) too indefinite. 

Under clause 7 of the wagfnama the position as to allocation 
of the income upon failure to the wagif's descendants, would be 
as follows :— | 

. Mutawalli's salary 2/toths 

Mosque and Imambara 3/roths 

Reserve Fund for the extension and improvement of the wagf 
properties 7/2oths 

“Kar-i-Khair” (translated as “proper charitable acts") 3/2oths. 

(1) (1890) L. R. 17 I. A. 28; I. L. R. 17 Calc. 498. 


(2) (1894) L. R. 22 I. A. 76 ; I. L. R, 22 Cale. 619. 
(3) (1927) L. R. 541. А, 372 ; 46 C. L. J. 188. 
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The result is that g/2zoths of the income would be absorbed 
by the mosque and imambara and by proper charitable acts, 
7[20ths would go into the reserve fund, the ultimate benefit of 
which would inure of these self same objects. The entire available 
fund is thus seen to be dedicated to “religious, pious or charitable 
purposes of a permanent nature”. 


Section 4 expressly provides that a waqf will not be invalid by 
reason of this ultimate gift over being postponed until after the 
extinction of the “family, children or descendants” of the wagif. 
Now it has not been disputed the word “children” in the phrase 
“If no one of my children remains.................. > in clause 7 means 
descendants entitled to inherit, and that being so it is clear, that the 
gift over is not too remote. 


The next point taken was that “proper charitable acts” 
(Kar-i-Khair) relates to an object which is too indefinite and in 
support of this contention a passage was cited from Baillie (znd 
Edition) page 217:—'Ifa man should make an appropriation 
without mentioning its objects, the appropriation would be void. 
So also where the objects are not distinctly specified, as if he should 
say, ' For one of these two’ or ‘ for one of the two Musheds or two 
Furecks, the whole would be void.” The principle has been in my 

. opinion correctly interpreted by Sir Dinshah Mulla in his “Principles 
of Mahomedan Law” (11th Edition) Article 146 Е at page 152 :— 
“The objects of a wagf must be indicated with reasonable certainty ; 
if they are not, the wagf will be void for uncertainty. But it is not 
necessary that the objects should be gamed.” This exposition is of 
the utmost importance ; if the objects of the waqf are indicated with 
reasonable certaihty itis not necessary that they should be named. 
The nearest English rendering of the expression “ Kar-i-Khair " 
would be “ works of charity ". The connotation of “ Kar-i-Khair ” 
includes almsgiving, or liberality to the poor, and as my learned 
brother has pointed out the prime concern of Muslim jurists when 
dealing with waqf is benefit to the poor. In this view of the matter 
the principle laid down in Morice v. Bishop of Durham (т) would not 
be attracted.’ 


In Runchordas Vandravandas v. Parvatibai (2) a devise by a 
Hindu to “ Dharam” was held to be void for uncertainty. Sir 
Richard Couch expressing the judgment of their Lordships of the 
Judicial Committee applied the principle laid down in Morice v. 


(т) (1805) 10 Ves. 522. . 
(2) (1899) L. R, 261. А. 71 ; I. L. R, 23 Bom. 725. 
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Bishop of Durham (т) and quoted ine а passage from. the 
judgment of Lord Eldon :— : - 


. " Asitisa maxim, that the execution of a’ trust em not, be 
under the control of the Court, it must be of such a nature that it 
can be under that control ; so that the administration of it can be | 
reviewed by the Court ; or, if the trustee dies, the Court itself can 
execute the trust : a trust, therefore, which, in case of maladministra- 
tion, could be reformed anda due administration directed ; and 


then, unless the subject and the objects can be ascertained, upon 


principles, familiar in other cases, it must be decided that the Court 
can neither reform maladministration nor direct a due adminis- 
tration. ” f 


In Morice v. Bishop of Durham (т) a bequest had becn made in 
trust for such objects of benevolence and liberality as the trustee in 
his own discretion should most approve, and it was held that the 
trust failed because it was too indefinite. In Aanchordas Vandravan- 
das v. Parvatibat (2) their Lordships pointed ‘out that in Wilson's 
Dictionary “ Dharam " is defined to be law, virtue, legal от, moral 
duty. It was accordingly held that the objects which would be con- 
sidered to be meant by that word were too vague and uncertain for 
the administration of them to be under control. 


In my opinion it wouid not be right to condemn a gift for 
* Kari-Khair" ina deed of Mussalman waqf as being on the same 
footing as a gift for ‘Dharam ". The objects of the donor's bounty 
in the case of “Dharam ’’—if by that expression is to be understood 
the meaning given to it in Wilson's Dictionary are as vague and 
indeterminate as it is possible for such objects to be, whereas in the 
case of “ Kar-i-Khair" in a wagfnama they are possible of ascer- 
tainment by reference to the principles of Mahomedan law. In 
Sheik Ramzan v. Mussamat Rahmani (3) a deed of waqf contained 
the-direction “ religious and charitable objects shall continue to be 
performed permanently and in perpetuity so that they . may benefit 
my soul” it was held that the waqf satisfied . the requirements~of 
the proviso to section 3 of the Mussalman Wakf Validating Act, 


1913, and that the fact that there was no specification in the deed 
itself of such religious and charitable objects did not render the 


dedication vague. Such objects could be ascertained by reference 
to the texts’ of Mahomedan law and the matter related to the 


(1) (1805) 10 Ves. 522. 
(2) (1899) L. R. 261. A. 731; LL. R, 23 Bom. 728. 
(8) 1931) h L. R. 7 Luck. 300. 


Au 
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administration and not to the construction of the wagf. ‘This deci- 
sion was in effect overruled' by a Full. Bench of the Oudh Court 
(Hamilton and Radha Krishna, JJ., Ziaul Hasan, J. dissenting) in 
Ahmadi Begum v. Badrunnissa (1). It was held by the majority 
of the Court that a wagf which described the ultimate object ot 
the benefit as "charitable purposes highly commendable. according 
to Hanafi School” was invalid on the ground of vagueness and- 
uncertainty having regard to the decision of the Privy Council in 
Ranchordas Vandravandas v. Parvatibai (2). In his dissenting 
judgment Ziaul Hasan, J. expressed the view that the objects of the 
waqf were easily ascertainable and there was no uncertainty about. 
them. He pointed out that Ranchordas Vandravandas v. Parvatibai 
(2) was а case which dealt with a Hindu disposition, and that there 
was not a word- in their Lordships’ judgment which could show that. 
their Lordships were laying down a general principle, applicable to 
Mussalman wagfs also. Не also observed that the question would 
have to be decided in accordance with Muslim law which had not 
been altered by the Mussalman Wakf, Validating Act or by any 
other legislative enactment. ` 

With great respect to the judgment of the majority in that case, 
I am constrained, after careful consideration, to adopt the reasoning 
of Ziaul Hasan, J. Waqf postulates charity and to hold that there is 
little or no difference between “Kar-i-Khair” in a Mussalman deed of 
мад and “ Dharam "in a Hindu will would be to lose sight of what, 
Jessel M. R. Said in Southwell v. Bowditch (3). “There is no more" 
vicious line of argument than............... of comparing one contract 


With another, and saying it differs very little ; you arrive ultimately 


at identifying wholly different contracts. ” 

Ameer Ali (4th Edition, Vol. I at page 414) has stated the entire 
matter thus: 

* Mere vagueness or ЖОК will not lead to the failure of a. 
waqf, for in such a case the ‘law does itself supply the defect by 
clearing that the trust should be in favour of such objects- as 
approach nearest in character to the intended object of the wakf ; or 
even when that is not expressed, be’ applied to the support of the 
poor and needy. ........... ? BS 

.“ The poor form, by necessary implication of the law, the ulti- 
mate beneficiaries of every wagf created in favour of individuals or 
the descendants of the waqif. Where therefore the primary object 


(1) (1940) I. L. К. 15 Luck, 586. 


(2) (1899) L. R. 261. A. 71 ; I: L. В. 25 Bom. 725; 
- (9 (1867) 1 C. P. D. 374. ‘ 
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fails, such failure instead. of welding the waqf ‘only весе” _the 
ultimate application. " . І 

‚ lam of the opinion 1 that if the expression s Kar-i-Khair M does 
not indeed indicate the objects of bounty inténded by the waqif with 
sufficient certainty, the doctrine of cy pres could be invoked. As 
stated by my learned brother there is in the present case an over- 
riding intention in favour of charity on failure of. the settlor’s heirs. 
This is manifest in clause 7 of the deed, the effect of which is to. 
dedicate o/2oths of the entire income, to the religious pious and 
charitable objects represented by the mosque and imambara, and 
implied in the expression, “ Kar-i-Khair" while deflecting 7/2oths 
into: the.reserved fund, which, it should be repeated, would again 
inure to the benefit of these self-same objects. .Sir Dinshah Mulla 
in his “ Principles of Mahomedan Law” (rıth Edition) states the 
doctrine of cy pres in article 146.” 


г: “ Where a clear charitable intention is expressed .im the instru- 
ment of wagf, it will not be permitted to fail because the objects; if 
specified, happen to fail, but the-income will be applied for-the ` 
benefit of the poor or to objects as near as porai: to the objects 
which failed, ”, © 


"Mr. Tyabji: ih the third édition of his ““ Muhammadan Law”, 
(published in 1940) has given close consideration to-the texts of 
Mussalmán law ‘and fo ‘judicial decisions in his notes under 
Articlé-4817 * I would conclude what I have'to say on this topic. by 
quóting the following from-the learned auttor’s discourse :— 


‘ “The principle кше the doctrine of су pres is deeply 
rooted ‘if Muslim law ° . 
.. Under, English law. expressions Which are Чоо › wide (such as 
‘philanthropic’ or “benevolent purposes’) by their vagueness. and 
uncertainty make the whole bequest. inyalid, Under Muslim law, 
if the. wider expression includes purposes which are. valid objects of 
wadf, . the valid "objects prevail, the rest are rejected : the.wider 
expression is. “cut down, and given effect, іо only to the extent to 
which, Е includes valid objects of , waqf. " 


The last argument brought to bear айды the validity of the 
wakf related to the prior.lease of some of the waqf properties which 
had. been granted: by:-the :settlor to Saheba Khatun.. ` It was con- 
tended. that. the..lease: made the wagf.void in Shia law,: firstly,. 
because the appropriation of a portion of the corpus was postponed 
until the expiry of the. lease, and. secondly. because in any case 
the reversion remaining in the waqif and his -right (0: receive rent 


M 


ы. 
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[тош гап intermediate lessee could not ever be mowéoof. (thing 
appropriated). . à А 

~ In support of this argument the собор ofa m оге 
to Shia law were advertéd to, and reference was made to Baillie 
(and Edition). Part II at page 213, where the four main conditions 
are set .out.:—“First, conditions that relate to the mowkoof, or 


thing appropriated, which are also of four Kinds. It must be a 
. substance,..the property of the appropriator, capable of. being. 


delivered. Hence the waqf of anything which is not in аул or dis- 
tinctly specified or deyz or indeterminate things іѕ пої valid." The. 
argument was carried to the length of maintaining that in Shia 
law there can be no. wagf of anything which is not capable of 
physical possession. As this contention has been repelled in the 
judgment of my learned brother by reasons. which do not require 
repetition, I need only refer to the case of Mussammat Ali Begam v. 
Badr-ul-Islam Ali Khan (т). In that case a testator had by his, 
will made certain property waqf for the purpose of a sarai but had 
directed. ‘that, the intome of two buildings included in the dedica- 
tion. should be given for life to a certain lady and her son, and to 
another person respectively, The language of the judgment of 


- their Lordships, a portion of which has already been quoted by 

. ту learned brother, is of such importance to the present question 

- that I would repeat it. The Right Honourable Sir George Rankin 
delivering the judgment of the Board said :— 


^ *]f the wil can be read as intending that on the death of the 
testator these two properties should become Waqf”? it would be 
in no way unlawful that a life interest in the usufruct should be 
reserved for the beneficiaries abovenamed. On the other ‘hand 
a ‘direction that the property should-become wakf after the death 
of a person „surviving the testator is contrary to the principles 
applied Бу һе Shia-law ‘to dedications’ titer vivos. ‘If one 
should say I have: appropriated when the beginning of the month 
has соше........... the appropriation would not be; valid? (Shuraya- 
ool-Islam. ` Baillie, Volume І, page 218). (Their Lordships 
recognise that the decision in Baker Ali Khan v. Anjuman Ará 
Begum (2), which permits a Shia to create a wakf by will is itself 
а mitigation ‘of the rigour of this principle, but they are not of 
opinion that the principle is abrogated for all purposes in thé ‘case 
of а testamentary disposition, nor do they think that it can be 
confined to cases wheie the с ш: of the property to > the” endow- 
` (a) (1998) L. R. 65 L A. 198 ; 67 C. L. J. 266 (274-278). 

(2) (1902-1903) L, R. 30 I. A. 94 ; 1. L. В..25.АП, 236. 
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ment is made to depend upon an event which is problematical, 
as well as future. On these points they are not in agreement with 
the observations made in Muhammad Ahsan v. Umardaras (1). 
While not disposed to put a narrow or unduly technical construction 
on this will, upon a careful consideration of the language used 
by the testator and of the substance and effect ‘of his dispositions 
their Lordships find themselves unable to hold that he intended 
either of the two properties now in question to become wakf property 
until the tenant for life had died or there had been a sale under 
the powers conferred by the will.” 


This enunciation of the law brings into relief the extent to which 
an interest in remainder given by will may in Shia law be the sub- 
ject of the waqf. Be it remembered that in this case there was really. 
no immediate appropriation of the corpus in question, since the gift. 
was а testamentary one. : 


Im the present case we have an immediate appropriation of 
property in the actual possession, presumably of tenants who were 
paying rent to a lessee from the settlor, the latter being at the 
time of the dedication under a contractual liability to pay rent to 
the waqif. What is immediately appropriated as- corpus is the 
property, to which attaches the right to receive in the present a 
smaller. ‘rent from one person, the lessee, and to receive in the 
future a large rent from other persons, the tenants who happen to 
be in actual or khas possession. The delivery of seisin is effected: 
by vesting in the endowment the right to receive rent. 


‘The following passage from Ameer Ali (4th Edition) Volume I, 
р. 499 which deals with ¢gdaz or delivery of possession is instruc- 
tive :—“ It is only necessary to explain that under the condition 
of igéas, actual delivery of possession is not requisite. What is 
required is an indication that the waqif has divested himself of his 
proprietary interest in the subject of the waqf. If the property is 
immovable, delivery of the title deeds would satisfy the require- 
ments of the law. If it is a house the delivery of the key, or if 
they are Government securities in deposit with any : Bank, the 
delivery of the deposit receipt, or if it is a business, a transfer in 
books, as in the case of a gift, would be sufficient transmutation of 
possession.” 

No authority whatever has been cited to substantiate the con- 
tention that the reversion and the right to receive rent which were 
yested in the settlor at the time of the waqf could not constitute 


(1) (1906) I. L. К. 28 Ali, 633. 
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mowkoof. Тї is hardly necessary to observe that such a proposi- 
tion would have the effect of invalidating all waqfs by Shias of 
immoveable property in which ап intermediate tenancy intervened 
between the proprietor and the tenant in actual physical posses- 
sion. h 

This disposes of all the arguments directed against the validity 
of the waqf. 5А 


A. T. M. Appeals dismissed: All the applications 
except one rejected: Cross-oljections in 
Nos. 25 and 26 allowed. Cross-objection 


in No. 28 dismissed. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
T. fJ. Y. Roxburgh, 


JNAN CHANDRA MUKHERJEE 
2. 
MONORANJAN MITRA AND OTHERS,” 


Contract, stranger to, suit by— Exceptions to the rule—Vendors selling property 
—Purchaser undertaking liability to satisfy creditors of vendors—Purchaser, 
if takes property with any limitation or trust created in favour of third 
persons—-Limitation Act (IX of 1908), section 21—Payment dy some of 
contractors, if saves limitation against other co-contractors. 


A stranger toa contract which reserves benefit for. him cannot sue on the 
contract. There are two exceptions to thisrule: the first is where the con- 
tract is so framed as to make one of the parties to contract a trustee for the 
third, The other exception covers those cases where the promisor created 
privity by his conduct or acknowledgment or otherwise constitutes himself an 
agent for third party : 


Case laws referred to. 


Where property is sold to another, the consideration for the transfer being 
‘that the purchaser would satisfy two creditors of the vendor named in the 


*Appeal from Appellate Decree No. 994 of 1938, with Cross objection, 
against the decree of S, K. Gupta, Esq., Additional District Judge, Dacca, 
dated the 9th February, 1938, affirming that of Upendra Nath Chatterjee, 
Subordinate Judge, 1st Court? Dacca, dated the 5th of May, 1936. 
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document of saleand release the vendor in respect of. two debts but there was 
no agreement to pay creditors of the vendor out of certain property nor 
was any definite sum of money allocated for payment to creditors. 

Held, that the purchaser took property without any limitation and the 
purchaser cannót also be said to have constituted himself a. trustee for the 
creditors in respect of the property sold. Consequently the creditors. аз 
plaintiffs not being parties to contract cannot enforce the terms of contract : 
Gregory v. Williams (1) and Dwarkanath v. Priyanath (2) referred to 

Where a person is a co-contractor with some other persons payment by 
the latter alone would not save limitation against the former : 

Ronjit Ray v. Kabiraj Kisori Mohan Gupta (3), Gopal Daji Sathe v. Gopal 
Bin Sonu (4) and Brojendra “Kishore v. | Hindusthan Co-operative Insurance 


Society (5) referred to. 


Appeal by the Plaintiff. 

Suit for recovery of a sum of money due on two Hundis. 

The material facts will appear from the judgment. 

Dr. Sudhis Roy, Messrs. Rajendra Chandra Guha and binas 
Chandra Bhattacharji for the Appellant. 

Dr. Nares Chandra Sen Сира and Mr. Kiran Mohan Sarkar 


for the Respondents. 
C. А. V. 


The judgment of the Court was as follows: : 

This appeal is on behalf of. the plaintiff and it arises out of a 
suit commenced by ‘him to recover a sum of Rs. 5000 alleged to 
be due as principal and interest on two Zundis executed by the 
defendants in his favour. 

The material facts are not in controversy and may be shortly 
stated as follows. The defendants Nos. т and 2, who are, two 
brothers, took a loan of Rs. 2,500 only from the plaintiff and 
executed two Aundis іп respect of the same, one on. August 12, 
1924, and the other on August 14, following. The defendants 
Nos. з and 4 also signed both the Aundis as co-debtors along 
with defendants Nos. т and 2 though, it is said, that they were 
only sureties for the latter.’ On August 8, 1927, a sum of Rs, 5 
was paid towards interest dué on the Aundis, This amount was 
paid by all the four defendants and the endorsements were signed 
by them all. There were two other subsequent payments of 
interest опе of Rs. то and the other of Rs. 5 on April 20, 1930, 
and April 18, 1933, respectively, but on both these Occasions 
the payments were made by defendants Nos. т to 3 only and not. 

(1) (1817), 36 E. R. 224. 

(2) (1916) 27, C. L. J. 483 ; 22 C. W. N. 279. 

(3) (1940) 44 C. W. N. 985. ' — (4) (1903) I. L. R. 28 Вой, 248, 

(5) (1917) I. L. К. 44 Calc. 978. É ` : 


i 
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by “defendant No. 4. On June zo, 1932, the defendants Nos. 1 
and 2 executed a Aoda/a in respect of certain properties in favour 
of defendant No. 4 who was an officer as well as a relation of 
theirs and as consideration for the same thé defendant No. 4 
undertook to pay the debts due to the plaintiff as well as to 
‘another creditor named Prokash Chandra Nag Choudhury whose 
names were specifically mentioned in the schedule to the cori- 
veyance. It was recited in the document that defendant No. 4 had 
‘stood surety in respect of both these loans and he had given hopes 
to defendants Nos. т and 2 that he would be able to induce the 
creditors to abandon their claim for interest and give full acquittance 
to the debtors on receipt of the principal sums only.” The value of 
the properties was stated in the Aoda/a to be Rs. 3000 and that was 
exactly the principal amount advanced by these creditors. As 
ho money was paid by any of the defendants, . the plaintiff institu- 
ted the present suit on “June 19,-1935, and the claim was laid at 
Rs. ооо which was the principal and interest due ӧп the two 
hundis. As against defendant No. 4, the claim was "based not 
only on the Zusdis buton his express undertaking to pay the 
dues of the plaintiff as containeda in the conveyance mentioned 
aforesaid. . 

The first three defendants did not contest the suit and it was 
‘contested by defendant No. 4alone. The · defendant No. 4 denied 
any personal liability on the Zwrdis and contended inter alia that 
the suit against him was barred by limitation. It was further 
alleged that no liability could be imposed;on him on the basis 
of the kobala that was executed by defendants Nos. 1 and 2 in 
his favour. 

The Subordinate Judge who tried the suit passed “a decree 
against the first three defendants and dismissed the suit against 
defendant No. 4. It was held by the Subordinate Judge that 
the suit was barred by limitation as against defendant No. 4 who 
did not join in the last two payments of interest, and as the plain- 
tiff was not a party to the contract contained in the kobala executed 
by defendants Nos. 1 and 2 in favour of defendant No. 4,he could 
not enforce it against the latter. : 

' The view was affirmed in appeal by the Additional: District 
Judge of Dacca. It is against this decision that the plaintiff has 
come up on appeal to this Court. 

Dr. Roy who appears for the appellant has taken two points 
in support of the appeal. He has contended, in the first place, 
that as under the terms of the kobala executed by defendants 
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Nos. тара 2 in favour of defendant No. 4 the latter was made 
a trustee for payment of the debt due to the plaintiff, it was com- 
petent to the latter to sue the defendant No.4 for enforce- 
ment of that obligation even though he was not a -party to the 
document which created it. 

The second point taken is that the Courts below erred in 
law in holding that the plaintiff’s Suit was barred by limitation as 
against defendant No. 4. 

Sofaras the first point is concerned, the law seems to be 
fairly well settled. A stranger to a contract which reserves a 
benefit for him cannot sue upon it either in English or in Indian 


Лам eyen though in India the consideration need not move from 


the promisee. There are two well recognised exceptions to this 
doctrine; The first is where a contract between two parties is 
so framed as to make one of them a trustee for a third ; in such 
cases the latter may sue to enforce the trust in his favour and 
no objection can be taken to his being a stranger to the contract. 
The other exception covers those cases where the promisor, 
between whom and the stranger no privity exists, creates privity 
by his conduct and by acknowledgment or otherwise constitutes 
himself an agent of the third party. There are numerous autho- 
rities, both English and Indian; which have laid down these 
propositions of law and reference may be made, among others, 
to the decisions in Re Empress Engineering Co. (1), Lloyds v. 
Harper (2), Gandy v. Gandy (3), Dunlop Pneumatic Туге Co. v. 
Selfridge (4), Jiban v. Nirupama (5), Krishnalal Sadhu х. Premial 
Ва! (6), Adhar Chandra Mondal v. Dolgabinda Das (y), District 
Board, Malda v. Chandra Ketu Narayan Singh (8), and Ramaswamt 
v. Krishna (9). | 

There are a number of cases in India where under marriage’ 
settlements or in connection with family arrangements :ог other- 
wise a charge is created on specific immoveable property. for the 


~ benefit of.a third person or provisions are made for the- main‘ 


tenancé or marriage expenses of female members. In such cases 
the beneficiaries, though not parties to the contract, are entitled 
to sue [Vide Nawab Khwaja Muhammad Khan у. Husaini 
Begum (то), Shuppu Ammal ү. Subramaniyan (тт), Sundaravaja v. 


(1) (1880) 16 Ch. D. 125. (2) (1880) 16 Ch. D. ago. 

. (3) (1884-5) go Ch. D. 57. (4) [1915] A. C. 847.- 

. (5) (1926) I. L. R. 53 Calc. 922. (6) (1928) 32 C. W. N. 634. 
(7) (1036) 40 C. W. N. 1037. (8) (1937) 4t C. W. N. 1008, 


- (9) [1935] A. I. R. Mad. 904. 
‚ (10) (1910) L. R. E А, 152 ; L L. К. 32 All. 410; 12 C. L, J. 205. 
(11) (1909) E: L. R. 33 Med. 238. 


Vor. 74.] HIGH COURT. 


Lakshmiammal (v) ] A Full Bench of the Madras High Court 
[Vide Sudbu Chetti v. Arunachalam (2)] has placed these cases 


.under different categories and treated them as additional excep- 


tions under the Indian law to the general doctrine. In our 
opinion, they do really come under the first exception and the 
third parties are allowed to sue entirely on the fcoting that the 


instruments created a trust in their favour. This would be clear 


from the latest pronouncement of the Judicial Committee which 
is to be found in Rana Uma Nath Bakhsh Singh v. Jang 
Bahadur (3). . 


These general propositions of law cannot be disputed and іп 
fact have not been disputed by Dr. Roy who appears in support 
of the appeal. The sole point for our consideration, therefore, 
isas to whether having regard to the nature of the agreement 
contained in the Aodala, (Exhibit 3) and the surrounding circums- 
stances of this case, a trust was in fact created in favour of the 
present plaintiff. Dr. Roy contends that a trust is created in the 
present case, firstly, because the defendant No. 4 took the pro- 
perty burdened with certain obligation and secondly, because he 
got a transfer of the property on the express undertaking that he 
would pay the debts due to certain specified creditors whose names 
appeared in the schedule to the instrument and who thereby became 
express beneficiaries under the same. 


Before considering this point, it would be proper to set out 
the material portions of the document itself. The conveyance 
starts by saying that the vendors had borrowed money from two 
persons whose names appear in the schedule and they had not been 
able to pay off the same. They had been unable to sell their 
properties also owing to economic depression obtaining in the 
country. In these circumstances, they approached the purchaser 
who was their relation and well-wisher and the latter gave them 
an assurance that he would go to the creditors personally and 
satisfy the debts with the principal amounts only. “Considering 
that he would not be able to secure more advantage”, so the 
document proceeds, “in respect of the liquidation of our debts 
in any other way, we having settled in accordance with our wishes 
to give you kobala properties,——the present market value of 
which is Rs. 3000, which is the amount of debts specified in 
schedule Ka,—and you having agreed to release us from the 
liability of the debts due to the creditors described in schedule 


(1) (1914) I. L. R. 38 Mad. 788. (2) (1929) I. І. R, 53 Mad, 270. 
(3) (1938) 68 C.-L. J. 458; 43 C. №. N. 1 (P. C). 
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"Ka and having agreed to take the properties in kobala in consi- 


deration thereof, we are, for that consideration, selling the ,pro- 
perties described in schedule Kha............... eere The rest 
of the document is not material except the last paragraph which 
runs as follows : 

"You will release us from our debts by liquidating the dues 
of ihese creditors іп апу way youcan. If you do not liquidate 
these debts and they sue us in Court you will be liable 
for it.” 


Taking the document as it stands, the first branch of Dr. Roy’s 
contention seems to be manifestly untenable. It cannot be said 
that the property itself was transferred to defendant No. 4 charged 
with the payment of debt due to the plaintiff. It was a case of 
a sale out and out and the vendee took the property without any 
limitation whatsoever though the consideration for the transfer 
was the promise made by him to pay thedebts due to the credi- 
tors; The decision of the Privy Council in Rana Uma Nath 
Bakhsh Singh v. Jang Bahadur (1) upon which Dr. Roy relies has 
no application to the facts of the present case. 

We now come to the other branch of Dr. Roy’s contention as to 
whether the defendant No. 4 could be said to have constituted him- 
selfa trustee in respect of the property sold or the consideration 
money payable forit, for the benefit of the plaintiff and the other 
creditor. It is conceded by Dr. Roy that if A promises B to pay a 
debt due by B to C, that by itself. would not make A a trustee and 
C a beneficiary in respect of the amount due to the latter. He 
says, however, that there is something more in this case. Here is a 
transfer of property in favour of the promisor who has declared 
himself liable in a particular way with regard to the property or its 
consideration money for the benefit of certain named persons. 
Nothing more, says Dr. Roy, is necessary to constitute a trust апа. 
in support of his contention he has relied strongly upon the 
cases of Gregory у. Williams (2) and Dwarika Nath w. Priya- 
лаїйй (3). As the case of Gregory v. Williams (г) is regarded 
as a leading decision on the subject and has been referred 
toin numerous subsequent cases both in England and in India, 
itis necessary to examine that decision carefully with a view to - 
ascertion what exactly it laid down. The facts of that case were as 
follows i- -The defendant Williams was the landlord of Parker, one 

(1) (1938) 68 C. L. J. 58; 43 C. W. N. 1 (P. C). І 

(2) (1817) 36 E. R, 224. 

(3) (1916) 22 С. W. N. 279. 


VoL. 74] HIGH. COURT. 


of the plaintiffs, and not only there were arrears of rent due by 
Parker to Williams in respect of two farms for which the latter had 
the right to distrain but Parker was indebted to the defendant to the 
extent of £539/- odd for moneys advanced. On Parker's represent- 
ing to Williams that he was indebted to Gregory to the amount of 
‘about £900/- for which he was in fear of arrest and was about to 
Jeave the kingdom, Williams undertook that if Parker would give up 
to him the farms and execute an assigment of his properties, he 
would pay Gregory's debt in the first instance out of the sale pro- 
ceeds and after paying off the debts due to himself refund the 
surplus, if any, to Parker. Onthe basis of this understanding 
Parker executed a bill of sale to Williams of his properties. It 
appears that the sale proceeds of the properties came up to £1195/- 
and was not even sufficient to satisfy the debts due to Williams by 
‘Parker. Ona bill filed by Gregory and Parker against Williams, 
the agreement was enforced against Williams to the extent of £go0/-, 
the alleged amount of Gregory’s debt, though the actual debt was 
in excess of that. A question was raised as to whether Gregory could 
enforce the agreement to which he was not a party, Sir William 
Grant, M. R. in his mogment dealt with the pointin the pine 
manner :— : 


“Now, it may be of doubt whether they could have кейгн 
at all ироп this agreement ; for the agréement is not made directly 
to Gregory, it is made to Parker only and ‘the consideration is 
furnished by Parker, for i it is Parker alone that does the acts which 
constitute the consideration forthe agreement. Gregory himself 
furnishzs no part of the consideration and he is no party to the 
contract. Parker acts as his trustee and Gregory may derive an 
equitable right through the medium of Parker’s agreement. ” 


„бо, what was decided by Sir William Grant was not that Williams 
was a trustee of the property for Gregory but that Parker being a 
trustee for Gregory in respect of the promise made to him by 
Williams, Gregory could sue Williams through Parker on the 
ground that the promise was made to the latter as his trustee. 
Whether Williams was a trustee for Gregory has nowhere been 
adverted to or discussed in the body of the judgment and the whole 
decision seems to have proceeded on the footing that Williams was 
liable on his contract to pay £920/- to Gregory, and though Gregory 
was not actually a party to the contract, Parker acted asa trustee 
for him in respect of the promise and through Parker Gregory 
could enforce the promise against Williams, It must be noticed 


333 


Civit, 





1946: 


]nan Chandra 
Mukherjee 


Manon Mitra. 


334 - THE CALCUTTA LAW JOURNAL. [VOL 74. 


Соле that Parker himself figured as a plaintiff іп the suit along with 
1941, Gregory. 
Joan Chandra It is true, as has been pointed out by Dr. Roy, that the case of 
Mukherjee 


x Gregory v. Williams (1) has been treated in many subsequent 
Monoranjan Mitra. decisions as laying down that it was Williams, the assignee of the 
property, who was really a trustee for Gregory. It may be that an 
entrustment of property to Williams could reasonably be inferred 
from the circumstances of the case, but the actual decision in the 
case, as we have pointed out above, was something different. 
‚ An Re. Empress Engineering Company (2) where the case of Gregory 
у. Williams (1) was considered, Sir George Jessel made the following 
observations :— 


“There may be an agreement like thatin Gregory v. Williams 
(1) where the agreement was to pay out of property and one of the 
parties to the agreement may constitute himselfa trustee for the 
benefit of the third party. So, a gain it is quite possible that one of 
the parties to the agreement may be the nominee orthe trustee of 
the third person. ” 

It is the second of the above propositions that was in our opinion 
the express basis of the decision in Gregory v. Williams (1) though 
the first might have been implied in it. i 


It is curious to notice that James, L. J. who was also a party to 
the decision іп Re, Empress Enginzering Company (2) relied on 
Gregory v. Williams (1) as a definite authority for the second’ propo- 
sition, in Z/oyds v. Harper (3) which is reported inthe very same 
volume, Here, there was no entrustment of property and Lloyds, 
the promisee was suing on behalf of an outsider. Referring to 
this point James, L. J., made the ‘following observation in his 
judgment :— | | 

“T am of opinion that Mr. Justice Fry was well-warranted in the 
conclusion at which he arrived that the engagement was made with 
the committee as trustees for and on behalf of the persons bene- 
ficially interested. That brings the case within the authorities of 
which there are more than one, namely, Gregory v. Williams (1) 
before Sir William Grant, Zamdv. Vice (4) and many other cases 
which proceed on the principle that if A is trustee for B, A can sue 
on behalf of В.” 


(1) (1817) 36 E. R. 224, 
(2) (1880) 16 Ch. D. 125. 
(3) (1880) 16 Ch. D. 290. 
(4) (1840) 6 M. & W. 46 7. 


Vor. 14. нїбн боб. 


The very same principle was invoked in Les Affreteurs Reunis v. 
Leopold Walford (т) where the charterer sued the shipowner for the 
amount of broker’s commission and the claim was allowed against 
the ship-owner on the ground that the charterer was the nominée or 
trustee for the broker. " 

‘If this principle were to be invoked іп the present case, then 
defendants Nos. т and 2, the promisees, ought to be regarded as 
trustees for the plaintiff and the plaintiff should have sued through 
them for enforcement of the contract against defendant No. 4. 
This is not, however, the plaintiff’s case and Dr.-Roy makes it clear 
in his argument that he is not relying on this principle in support: of 
clients case. Не relies entirely on the first proposition enunciated 
by Sir George Jessel in Re. Empress Engineering Company (2) which 
was accepted by this Court in Dwarika Nath v. Priyanath (3) and 
his contention is that defendant No. 4 in the circumstances of this 
case corstituted himself a trustee for the benefit of his client. 

We do not think that in the present case there was any entrust- 
ment of the property to defendant No: 4. In Gregory v. Williams 
(4), Williams took assignment of the property from Parker for 
the express purpose of disposing it of and applying the sale proceeds 
towards the payment of £ доо due to the Gregory in the first 
place and to the satisfaction of his own dues after that. The 
residue, if any, he undettook to' refund to Parker. There was ап 
agreement in fact to pay out of a certain property, but this element 
is entirely lacking in the present case. The defendant No. 4 was 
under no obligation to use the property or its sale proceeds in 
any particular way ; he was to take it as a purchaser in absolute 

‘right and the promise that was made was entirely a -personal 
covenant which had nothing to do with the property itself. Dr. 


Roy appreciated this difficulty and that is-why he said that defen- , 


dant No. 4 might be regarded аѕ `а trustee in respect of the 
consideration money and in support of his contention he laid 
great stress upon the decision of this Court in the case of Dwarka- 
nath y. Priyanath (3). This contention cannot also in our opinion 
“succeed. In Dwarika Nath v. Priyanath (3) the first two defen- 
dants who were indebted to the plaintiff for a certain sum of 
money transferred the property to the third defendant and on 
the very day that the conveyance was executed the purchaser 


(1) [1919] A. С. Bor. 

(a) (1880) 16 Ch. D. 125. 
(3) (1916) 22 C. W. N. 279. 
(4) (1817) 36 E. R. 224. 
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executed an agreement in favour of his vendors expressly under- 
taking to pay to the plaintiff his dues of the consideration money 
retained in his hand. We might say that in these circumstances 
а definite sum of money was allocated апа held by the third 
defendant for the benefit of the plaintiff and in this sense the 
money was earmarked for that purpose. But nothing like that 
happens in the present case. The property was not sold for a 
fixed consideration and the vendee did not retain out of it a 
certain sum of money which he undertook to рау to the creditors. 
The consideration for the transfer was that the purchaser would 
satisfy the two creditors of the vendors, and release the latter 
from their liability in respect of the two debts. The amount 
which the vendee was to pay to the creditors would depend upon 
the arrangement which he might be able to make with them. He 
took the chance of his being able to induce the creditors to give 
up their claim for interest either in whole or.in part. But itis 
perfectly clear that it was for the benefit of the vendors them- 
selves and not for the benefit of the creditors that this bargain 
was made. Ifthe transferee has not made good his promise, it 
is open to defendants Nos. 1 and 2 under the terms of the kobala 
to sue the defendant No. 4 for the recovery of the sum that has 
been decreed to the plaintiff against them. We cannot hold, 
however, that defendant No. 4 was in any way a trustee for, the 
plaintiff in respect of the money due to him. The first contention 
of Dr. Roy, therefore, must fail. 

The other point raised by Dr. Roy relates to the question of 
limitation. As has been said already, the only payment which 
was made by defendant No. 4 towards the interest due on the 
Aundis was on August 8, 1927, and the suit is admittedly filed 
more than three years after that date. The question is whether 
the payment by the other debtors could save limitation against 
defendant No. 4, Dr. Roy argues that defendant No. 4 being only 
a surety for the debtor, a payment by the principal defendants 
would keep alive the debt against the surety under section 20 of 
the Limitation Act and in support of his contention he has relied 
upon a decision of Mr. Justice Lort-Williams in the case of Ranjit 
Ray у. Kaviraj Kisori Mohan Gupta (т). There is some difference 
of judicial opinion on this point as to whether a payment made 
by a principal debtor would save limitation against the surety 
and conversely whether a payment by the surety will keep alive 
the debt against the principal debtor. The view that was accepted 


(1), (1940) 44 C. W. N. 985. 


Vor. 74-] HIGH COURT. 


by Sir Lawrence Jenkins in Gopal Daji Sathe v. Gopal Bin Sonu (x) 
and by this Court in Bvojendra Kishore v. Hindusthan Co-opera- 
tive Insurance Society (2) is that the liabilities of the debtor and 
the surety are distinct though they arise out of the same transac- 
tion and consequently the payment of interest by the principal 
debtor cannot extend the period of limitation against the surety. 
The other view which is indicated by Lort-Williams, J. in the 
. case noted above (3) is that there is really one debt owing to the 
debtor and the surety and therefore a payment by one of them 
would save limitation against the other. This view assumes that 
though the debt is common, there are really two distinct con- 
tracts,—one with the debtor and the other with the surety ; for 
if the surety be- taken to be a joint contractor with the principal 
debtor, a payment by one will not save limitation against the 
other under section 21 of the Limitation Act. In the case before 
us the Aundis make it perfectly clear that the defendant No. 4 
was a joint contractor with the other defendants and there was 
no separate contract with him and the case of the plaintiff pro- 
ceeded throughout on that footing. In the trial Court limitation 
was sought to be saved against defendant No. 4 by attempting 
to prove that the other defendants were authorised by him to 
make the payment and the question was not at all raised before 
the lower appellate Court. In our opinion, therefore, so far as 
the present case is concerned, defendant No. 4 must be deemed 
to be a co-contractor with defendants Nos, 1 and 2 and the pay- 
ment by the latter would not entitle the plaintiff to get an extension 
of time as against defendant No. 4. | 

The result, therefore, is that the appeal is dismissed with 
costs. 

The cross-objection is not pressed and is dismissed without any 
order as to costs, 

No order is necessary on the application and the affidavit. 


A. К. D. б. Appeal dismissed, 
(1) (1902) І.І. R. 28 Bom. 248. 


- (2) (1917) I. L. R. 44 Calc. 978. 
- (3) (1940) 44 C. W. N. 985. 
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CRIMINAL REVISION. 


Before Mr. Justice R. F. Lodge and Mr. ffe , 
R. В. Pal. 


KEDAR NATH SEN 
2. 


AMULYA RATAN SANYAL 


Indian Penal Code (Act XLV of 1860), section 200—Using false affidavit in a 

- proceeding before Official Assignee—Proceeding for composition or scheme 
before the Official Assignee, if in relation to the Insolvency . proceeding——No 
complaint in writing made under section 195(. 1) (b) of the Code of Criminal 
"Procedure (Act V of 1898)— Magistrate, if debarred from taking cognisance 
of. the offence —Settlement with creditors out of Court, if permissible. 


„A proceeding for composition or scheme from its initiation before the Official 
Assignee to its approval by the Court is in relation to the Insolvency proceeding 
itself and as such is a proceeding in a Court within the meaning of section 195(1) 
(bj of the Code of Criminal Piocédure. , 

So an offence alleged to have been committed by using a false affidavit before 
the Official Assign ée by submitting a scheme or composition in which the accused 
included the name of- a'creditor although his claim was given up before, is in 
relation to such’ proceeding’.and cannot be taken cognizance of by a Magistrate 
without a complaint in writing by that Court. | 

Proceedings for a composition or scheme .is in relation to the original insol- 
vency proceeding and in order to bring.it into this relation to the original pro- 
ceeding it is not necessary that it should be carried to Court : 


Indra Chand v. Emperor (1) distinguished: | 

The’ Official Assignee in-discharging .his function under section 28(2) of the 
Presidency Towns Insolvency Act is not a Court within the meaning of 
section 195(1) (b) of the Code of Criminal Procedure : 1i 

; Messrs. W. А. Beardsell v. Nilgiri (2) referred to. 

A debtor after adjudication cannot settle with his creditors out of Court, 
which is only possible by a composition or scheme under the Présidency Towns 
Insolvency Act: - ` . я 

Re : Shivlal Rathi (3) referred to. 

The. jurisdiction of the Insolvency Court does not terminate even on the 
approval of a composition or scheme and though the adjudication is annulled 
the composition is made with the approval of the Insolvency Court and the Court 
retains jurisdiction to give effect to it : 


* Criminal Revision Case No. 647 of 1941, against the decision of Н. К. De, 
Esq.. Fourth Presidency Magistrate, Calcutta, dated the 13th June, 1941. 

(1) (1931) I. L. R. 56 Bom. 213. (2) (1914) I. L. К. 37 Mad. 107. 

(3) А.І. R. (1917) Bom. 239. 


Vor. 74.] HIGH COURT, 


Re; Krishna Kishore Adhikari (1) referred to. 

- The proceedings in Insolvency do not terminate even on the annulment of 
adjudication on the approval of a composition or scheme. The effect of the 
approval of scheme is to substitute the scheme for the bankruptcy and it remains 
under the control of the Insolvency Court : 

. Kamireddi v. Devasi Harpal \2). 

Appeal under sections 435, 439 and 561A of the Code of Crimi- 
nal Procedure by the Accused. 


The material facts will appear from the judgment. 


Messrs. M. N. Banerjee and Parimal Mukherjee for the 
Petitioner, . 


Messrs. S. N. Banerjee, Satindra Nath Mukherjee and Sama- 
rendra Nath Mukherjee for the Opposite Party. 
, ^ C. А. V. 

The judg ments of the Court were as follows : > 

Pal, J. :—This is a Rule -calling upon the Chief Presidency 
Magistrate, Calcutta, as also upon the complainant opposite party 
to show cause why the proceedings under section 200 of the Indian 
Penal Code against the present petitioner pending in the Court of 
the Fourth Presidency Magistrate, Calcutta, should not.be quashed 
on the ground that “onthe prosecution stery itself, the offence 
alleged having been committed in relation toa proceeding ina 
Court, a formal complaint in writing of such. Court was necessary, as 
contemplated under sections 195 and 476 of the Criminal Procedure 
Code. ” | 

The complainant in this case is one Amulya Ratan Sanyal, an 
assistant in the employ of and on behalf of the Co-opérative Hindu- 
sthan Bank Limited, (In Liquidation). | 

The case of the complainant is that the petitioner, who isa 
debtor of the Co-operative Hindusthan Bank Limited, and who was 
adjudged insolvent by an order made by this High Court on the r3th 
June. 1939, submitted, in or about the month of August, a scheme 
or composition to the Official -Assignee for acceptance of his cre- 
ditors, and a meeting of the creditors was convened by the Official 
Assignee on the roth September, 1940 to consider the said scheme, 
that the petitioner dishonestly and fraudulently procured from 
one Н. С. Mallik an affidavit on behalf of an alleged creditor of his, 
his brother Satish Chandra Sen “ for the purpose of proving that 
his said brother was a creditor in the Insolvency fora sum of 
Rs. 4000, and caused it to be filed before the Official Assignee who 

(x) (1927) I. L. R. $4 Calc. 650 (653). 

(2) A. 1. R. (1929) Mad. 157. 
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was bound by law to receive the same as evidence in support of the 
claim of the said creditcr to rank as a creditor of the accused in his 
insolvency ;” that the said affidavit in so far asit stated that the 
claim was still outstanding was false inasmuch as the same had been 
given up on the 23rd February, 1940 in Suit No. 1624 of 1938 on 
the Original Side of this High Court, that on the roth September, 
1940, on the date of the aforesaid meeting of the creditors, the 
petitioner “ with full knowledge of the falsity of the statements con- 
tained in the said affidavit used and/or attempted to use the said 
affidavit before the Official Assignee in order to include the said 
creditor as one of those who were supporting him in the scheme of 
composition submitted by him. ” 


On these allegations the complainant prayed for a process against 
the petitioner for having committed an offence under section 200 
read with section 129 of the Indian Penal Code. 


On this complaint the learnéd Magistrate started a proceeding 
requiring the petitioner’s attendance on the roth February, 1941 to 
answer to a charge of 'using as true such declaration knowing it to be 
false’, brought against him by Amulya Ratan Sanyal. under 
section 200 Indian Penal Code and ultimately on 13th June, 1941 
framed charges against him in the following terms :— 


“т. That you, Kedar Nath Sen, оп or about the reth day of 
September, тодо at Calcutta, corruptly used or attempted to use as 
true, insupport of your scheme or composition filed before the 
Official Assignec, Calcutta, a declaration (Ex. 4) made by one Hiran 
Chandra Mullick to the effect that you, Kedar Nath Sen were still 
truly and justly indebted to Satish Chandra Sen in the sum of 
rupees four thousand and for which sum or any part thereof the said 
Satish Chandra Sen have had or received no manner of satisfaction, 
and you knew the said declaration to be false in a material particular, 
to wit, on the particular of your alleged indebtedness to Satish 


„Chandra Sen and you further knew that your indebtedness to the 


said Satish Chandra Sen had ceased to exist as per terms of settle- 
ment and decree (Exts. 8 and 9) and which declaration was receiv- 
able as evidence as “ Proof of Debt” under the Presidency Towns 
Insolvency Act and you thereby committed an offence punishable 
under section 200 of the Indian Penal Code and within the cogni- 
zance of this Court.” 

Thereafter on 3oth June, 1941 the present Rule was issued by 
this Court on the petition of the accused Kedar Nath Sen. 


The point involved in this Rule. is whether or not the learned 
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Magistrate was debarred from taking cognizance of the offence 
under section t9s(r) (b) Criminal Procedure Code. 

Section 195 (г) (b) Criminal Procedure Code lays down ;— 

* No Court shall take cognizance.......... ..of any offence punish- 
able under any of the following sections of the same Code (Indian 
Penal Code), namely, sections 193, 194, 193, 196, 199, 200. 295, 206, 
207, 208, 209, 210, 211 and 228, when such offence is alleged to have 
been committed zz, or ix relation ѓо, any proceeding in any Court, 
excep! on the complaint in writing of such Court se. se seee” 

The object of Section r95 Criminal Procedure Code is to 
minimize the possibility of needless harassment of litigants by rash, 
baseless or vexatious prosecutions at the instance of their oppo- 
nents. Private prosecution in every case is more likely to be 
inspired by the avenging spirit and indeed in a system of criminal 
administration where the party wronged vather than a public 
official is given the conduct of prosecution the vice of over-eagerness 
to obtain convictions predominates. The evil may not be avoided 
altogether. But at least in the case of offences where the act 
to a great extent affects the dignity and prestige of the Courts 
concerned, it is deemed inexpedient to allow such acts to be the 
sports of personal passions. 

'The offence in this case is alleged as punishable under Sec- 
tion 200 read with Section 199 Indian Penal Code. 

The question, therefore, 'is whether the offence is a//eged to 
have been committed iz or in relation to any proceeding in any 
Court, within the meaning of Section 195(1) (b) Criminal Proce- 
dure Code. | 

From what has been stated above it is clear that the offence 
is alleged to have been committed in a proceeding before the 
Official Assignee for a scheme of composition with the creditors 
of the petitioner. The exact allegation in this respect in the petition 
of complaint is “ that on the date of the said meeting (the meeting 
of creditors convened by the Official Assignee to consider the 
scheme of composition) 012 ; on the roth day of September, 1940, 
the said accused with full knowledge of the falsity of the state- 
ments contained in the said affidavit used and/or attempted to 
use the said affidavit before the Official Assignee tx order to include 
the said creditor as one of those who were surpporting him in the 
scheme of composition sub mitted by him” 

The question, therefore, ultimately resolves to this: Whether 
the proceeding before the Official Assignee relating to the scheme 
of composition is a proceeding— 
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Сапина: (r) in a Court 
o or (2) іл relation fo a proceeding in Court. 
Kedar Nath Sen As regards the first point, sfz. whether the proceeding before 
Аза Ratan the Official Assignee can be said to be ‘a proceeding in a Court’, 
Sanyal. ‘the answer turns upon whether the Official Assignee while discharg- 
Pal, F. ing this function can be said to be a Court within the meaning of 


Section 195(t) (b) Criminal Procedure Code. There ‘can be no 
doubt that in an Insolvency proceeding the function of the Official 
Assignee is chiefly and primarily administrative. At the same 
time it cannot be denied that the official Assignee is given judicial 
· powers also in certain respects along with his administrative powers. 
He, for example, is given judicial powers in the matter of próof 
of debts. It is conceded by Mr. Banerjee appearing to show 
cause in this Rule that while exercising such judicial powers the 
Official Assignee discharges the functions of a Court and becomes 
a Court within the meaning of the section. His contention, ' 
however, is that while convening and conducting the meeting of: 
creditors for the consideration of the proposal for a composition 
or scheme, the Official Assignee discharges a purely administra- 
“ tive function. While discharging this function he may have to 
exercise the powers of examining, admitting or rejecting proofs of 
debts ; but such powers, even though couched in terms of similar 
powers under Schedule II of the Presidency Towns Insolvency Act 
read with Section 48 of that Act, are not inconsistent with the 
powers purely administrative. In the exercise of administrative 
powers it may be his duty to ascertain certain facts ; but this 
would not make him a Court within the meaning ОЁ the section. 
Mr. Banerjee refers us to Section 26(2) of the Presidency Towns 
Insolvency Act and the Rules in Schedule I of the Act, particularly 
rules g and 15 of that schedule, and contends that the power of 
admitting or rejecting proof of debt as conferred upon the Official 
Assignee by these rules is purely for the purpose of enabling him 
to discharge his administrative function in the conduct of the 
meeting convened by him. It is difficult to say that there is no 
force in this contention. The creditors who are entitled to vote 
in the meeting are those whose debts are proved. Under the 
Presidency Towns Insolvency Act, a creditor may, in order’ to 
entitle himself to vote, prove his debt even at the meeting ; and 
the Official Assignee as chairman of the meeting has power to 
accept or reject the proof; but his decision is subject to appeal to 
the Court. Ifhe is in doubt, he should allow the creditor to vote, 
subject to the vote being declared invalid in the event of the objec- 
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tion being sustained. Acceptance or rejection of proof of debt for 
such a purpose is perfectly consistent with administrative function 
only. Апу act of judgment that he may have to exercise in this 
connection will not convert him for the time being into ‘a Court’ 
No doubt Section 28(2) of the Presidency Towns Insolvency Act 
while speaking of the acceptance of the proposal by the majority 
of creditors uses the words “ whose debts are proved" and it might 
be contended that when such acceptance of the proposal by the 
creditors is calculated to produce a permanent effect on the rights 
of the creditors so far as the composition or scheme is concerned 
itis reasonable to take these words as referring to the proof of 
debts under the Rules of Schedule II, read with Section 48 of the 
Act. But the true character of the acceptance by the creditors 
under Section 28(2) is that it is. merely a resolution to entertain 
the proposal as one deserving of consideration. "The very creditor 
who might have voted for the acceptance of the proposal may 
oppose its approval by the Court and this is expressly so provided 
in Section 29(2) of the Act. In oux judgment, therefore, in accept- 
ing or rejecting the proof of debt for the purposes of Section 28(2) 
the Official Assignee does only discharge his function as the chair- 
man of the meeting. He is therefore not a Court within the mean- 
ing of Section 195 (1)(b) Criminal Procedure Code. This view finds 
support in Messrs. W., A. Beardsell v. Nilgiri (1). 

Whatever difficulty there may be in holding the Official Assignee 
to be a Court within the meaning of Section 195 Criminal Proce- 
dure Code while he is functioning in connection with the proposal 
for a composition or scheme, it seems to us clear that 'the scheme 
or composition’ itself as well as the entire proceeding concerning 
the same, is “ in relation to " the Insolvency proceeding, 

А debtor after adjudication cannot settle with his creditors 
out of Court. Such settlement is possible only by a composition 
or scheme under the Acts. Же Shivalal Rathi (д). The pro- 
visions of the Presidency Towns. Insolvency Act as to compo- 
sition and scheme of arrangement apply to composition or 
scheme after adjudication. "Under the Provincial Insolvency Act, 
1907, Section 27 (1), a proposal for a composition or scheme 
could be submitted by the debtor either before or after an order 
of adjudication. Under the Act of 1920 as well as under the 
Presidency Towns Insolvency Act a proposal can only be sub- 
mitted after an order of adjudication has been made. Under 


4 


(т) (1914) I. L. R. 37 Mad. 107. 
(2) A. L R. (1917) Bom. 239 (241). 
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the Presidency Towns Insolvency Act a proceeding for composi- 
tion or scheme is initiated by the submission to the Official 
Assignee of a proposal for the „composition in satisfaction 
of his debts or a proposal for a scheme of arrangement of his affairs 
by the insolvent after the making of an order of adjudication 
[Section 28 (1) of Presidency Towns Insolvency Act]. The Official 
Assignee thereupon convenes a meeting of the creditors and 
places the proposal before the meeting. The proposal will be 
taken to be accepted if a majority in number and three-fourths 
in value of all the creditors whose debts are proved resolve to 
accept it. The essence of a composition or scheme is a proposal 
by the debtor and its acceptance by the creditors in the above 
manner. After the proposal is accepted in.the above manner 
either the insolvent or the Official Assignee may apply to the 
Court to approve it. (Section 29, Presidency Towns Insolvency 
Act). Atime shall be appointed for hearing the application with 
notice to the creditors who have proved their debts. At the 
hearing any creditor may be heard by Ше Court in opposition to 
the application. notwithstanding that he might have voted for the 
acceptance of the proposal at the meeting. It is really , the appro: 
valof the Court which makes the scheme binding. Where the 
Court is of opinion that the terms of the proposal are not reaso- 
nable or are not calculated to benefit the general body of credi- 
torsor in any case in which the Court is required to refuse the 
insolvent’s discharge, the Court must refuse to approve the pro- 
posal. [Section 29 (2) and (4) Presidency Towns Insolvency’ 
Act]. If the Court approves the proposal, the terms must bé. 
embodied in an order of the Court and the adjudication must 
be annulled. (Section 30 of Presidency Towns Insolvency Act). 
The jurisdiction of the Insolvency Court does not terminate 
even on the approval of a composition or scheme. ‘Though the 
adjudication is annulled, the composition is made with the 
approval of the Insolvency Court and the Court retains jurisdic- 
tion to give effect to it. Re. Krishna Kishore Adhikari '(1), The 
proceedings in Insolvency do not terminate even on the annul-: 
ment of adjudication on the approval of a composition or scheme : 
Kamireddi у. Devast Harpal (2). The effect of the approval of 
ascheme is to substitute the scheme for the bankruptcy. The 
scheme remains under the control of the Insolvency Court. 
Under the Presidency Towns Insolvency Act the payment of 
(1) (1926) 1. L. R. 54 Calc. 650 (653). E 
(2) A. L R. (1929) Mad, 157. 


a 
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any instalment due under а composition may be enforced by an 
application to the Court: [Section зо (2)]. 

The above shortsketch of the provisions of the Presidency 
Towns Insolvency Act relating to а composition or scheme makes 
it amply clear that the proceeding for a composition or scheme 
is in relation to the Insolvency proceeding itself. The fact that 
the initiation of the proceeding is required to be before the 
Official Assignee whose primary function is administrative does 
hot in the least affect its relation to the main proceeding.. From 
its initiation before the Official.Assignee to its approval by the 
Court, the whole thing is in relation to the Insolvency proceeding 
and any offence alleged to have been committed in this proceed- 
ing is, in our judgment, committed in relation to the Insolvency 
proceeding. This Insolvency proceeding admittedly being a 
proceeding in a Court within the meaning of section 195 (1) (b) 
Criminal Procedure Code, it follows that the offence alleged in 
the present case must be taken as ‘alleged to have been committed 
in relation to a proceeeing in a Court’ within the meaning of 
section 195 (1) (b) Criminal Procedure Code, and consequently 
in the absence of any complaint in writing of that Court, the Magis- 
trate was debarred from taking cognizance of the same. 

Mr. Banerjee contended that the words “іл relation to” as 
used in the section are not wide enough to include ‘the relation’ 
„between a composition or scheme and the Insolvency proceeding 


: itself. His contention is that no doubt a proposal for a composi- 


tion or scheme can be initiated only in connection with an 
Insolvency proceeding. But as its being carried to the Court is 
dependent on certain contingencies, [viz. (1) its acceptance by 
the specified majority at the meeting and (2) thereafter the matter 
being taken to the Court by the insolvent or the Official Assignee] 
it шау never reach the Court and may thus be never related to 


the proceeding in Court. In support of his contention Mr. 


Banerjee relied on Zudra Chand v. Emperor (1) which was a case 
.of an offence under section 193, of the Indian. Penal Code and in 
which Beauinont, C. J. observed : . 

“Then there is a fourth case іп which an offence is committed 
under section 193 of the Indian Penal Code in respect of pro- 
ceedings in a Court of law which are contemplated but which in 
fact are never started,.......:.......10 such a case it appears to me 
clear that section 195 of the Criminal Procedure Code does not 
apply....... ...."In our opinion this case has no application to the 


(1) (1931) I. L. R. 56 Bom. 213. 
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case before us. The proceeding for a composition or scheme is, in 
our opinion, in relation to the original Insolvency proceeding and 
in order to bring it into this relation with the original proceeding 


„it is not necessary that it should be carried up to the Court. 


Without anything more such a proceeding before the Official 
Assignee is one in relation to the original Insolvency proceeding 
and consequently an offence under section 200 read with section 
199 of the Indian Penal Code alleged to have been committed 
in course of this proceeding is hit by the provisions of section 195 
(т) (b), Criminal Procedure Code. 

The Rule is accordingly made absolute and the proceedings 
under section 200 Indian Penal Code pending in the Court of 
Mr. H. K. De, Fourth Presidency Magistrate, Calcutta, against thẹ 
petitioner is quashed. 

Let the petitioner be discharged from the bail bond. 

Lodge, J, :—1 agree. 


A. K. D. G. ; P. Ñ. R. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice IN. G. A. Edgley and Mr. dais 
C. C. Biswas. 


BIBI SAKINA KHATOON 
f ?. . . 
KSHIRODE CHANDRA MANNA AND oTHERS,* ,  ' 


4 
Bengal Revenue Sale Law (Act XI of 1859), section 6, notice under--Omissions 


and inaccurate specifications—Name of mousa and Sadar Jama of whole estate 
not mentioned—Kists in arrear and latest dates of poyment not segarately 


* shown for defaulting separate accounts—Kists in default wrongly stated— 


Such notice, if bad—Objects of notice—Bengal Revenue Sale Law sections 6 
and 18—Special rules and special forms for drawing up notices, if have 
statutory force—Non-observance, if vitiates notice—Foint sale of default- 
ing separate shares, if illegal—Sections 13, 14 and 21 of the Revenue 
Sale Law—Such sale if inconsistent with provisions and objects of Act 
and if creates anomalies—Advantages of separate sale of defaulting separate 
shares discussed. 


*Appeal from Appellate Decree No. 1357 of 1938, against the decree of 
E. S. Simpson, Esq., Additional District Judge of 24 Perganas at Alipore 
in Title Appeal No. 261 of 1937, dated the 16th June, 1938, reversing the 
decree of Brojendrasaran Sanyal, Esq., Munsif, rst. Court, Diamond Harbour, 
dated the 28th of April, 1937. 


. Vor. 74.] HIGH COURT. 


Two separate shares of a Khas Mehal estate, in respect of which separate 
accounts were opened under section 10 of Act XI of 1859, having fallen into 
arrears were sold under the Act in a joint sale and purchased by the defendant. 
In a suit by the proprietors of the defaulting separate shares seeking to 
impeach the sale оп the grounds that the joint sale was illegal and that the 
notice under section 6 was bad as it did not mention all' the necessary parti- 
culars and as some of the particulars it mentioned were inaccurate and mis- 
leading. As regards the errors of omission, the complaint is that it did not 
specify the name of the mouza or the Sadar Jama of the whole estate, and 
further, that the kists in arrear and the latest dates of payment aré not 
separately shown for the two defaulting separate accounts. Аз regards the 
inaccurate particulars, it is alleged that the notice actually gives a wrong 
statement of the kists in default : 


Held, ikat the provisions of sections б and 13 of the Revenue Sale Law 
thata notice of sale shall specify *the estates-or shares of estates which will 
be sold," and that where the Collector has opened a separate account or 
accounts, the share or shares to be excluded from the sale shall also be specified 
must be construed with reference to the-object whicha notice Of sale has in 
view, namely, that, it must enable likely purchasers to know exactly what is 
going to be sold and to ensure thereby reasonable competition. The test 
of a valid notice under section 6 must, therefore, be asto whether the speci- 
fication of the estate or share of an estate therein, as the case may be, is 
sufficiently definite from this point of view and no hard and fast rule can be 
laid down as to what will constitute such sufficiency. It must depend upon the 
particular facts of each case. 

Raweneshwar Prasad v. Baijnath Goenka (1) applied and followed. 

Ismail Khan v. Aédul Aeis Khan (2) referred to. 


The special rules issued апа special forms prescribed by the Board of Revenue 
for drawing up the notice of sale, which will be found in the Government 
Manual of the Revenue and the Patni Sale laws, have no statutory force, not 
being framed under any authority conferred by the Act. They are in the 
nature of administrative directions to Government’s own officers. So, if any 
of the particulars therein specified are omitted, the omission will not neces- 
sarily vitiate the notice, provided the particulars given may be sufficient 
to identify the estate or share of an estate to be sold, and give prospective 
buyers full information as to what they are invited to bid for. ` 

Either in selling an estate Ог selling a share in an estate, it is unnecessaiy, 
and it may in fact not be possible always from the Collector's records to specify 
the mouza or mouzas of which the estate or the share is composed. So, non- 
mention of mouzah in a notice of sale is not at all a material omission. 

| Amirunessa Khatoon v. The Secretary of State for India in Conncil (3) 
and Ram Narain Koer v. Mahabir Pershad Singh (4) referred to. 

Section 13 makes it clear that there can be no sale.of separate shares 
unless separate accounts have been opened. Secondly, it shows that a separate 


(1) (1915) L. R. 42 I. A. 79; LL. R. 42 Cale. 897 ; 21 C. L. J. 412. 
(2) (1905YI. L. К. 22 Calc. 502 ; 1 C. L., J. 14 (F. В.). 

(3) (1883) I. L. R. то Calc. 63. ° 

(4) (1886) I. L R. 13 Calc. 208 (217). 
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share for which a sepa rate account has been opened cannot be put up to sale 
merely because that share is in default. The estate as a whole must itself 
be liable to sale for arrears, 


Indramani Dasya у. Priya Nath Chakravarti, (1) and Krishna Chandra 
Bhowmick v. Pabna Dhana Bhandar Company Limited, (2) followed. 


It may well be that though: a separate share is in default, there is a 
surplus in the general account of the estate, and in that case the share will be 
exempt from sale. 


It appears fairly certain that if a separate sale is held of each defaulting 
share in separate account, there can be no question ce its contravening any 


of the provisions or declared objects of the Act. 


Disadvantages, difficulties and anomalies of a joint sale discussed and 
explained. | 


The rule laid down by the Board of Revenue in Note 8 to section 13 in the 
Government Manual authorising a joint sale is nota statutory rule and can 
have no legal effect whatever, if upon a construction of the Acta joint sale is 
found to be unwarranted. 


The words, “charged with the separate portion or the aggregate of the 
separate portions of јата assigned thereto" in section 13 contemplate that 
where, on a separate sale, several separate accounts are purchased by one 
and the same person, the several separate accounts will be merged into one 
in the hands of a common purchaser, and do not necessarily indicate a joint sale 
of a number of defaulting shares in one lot. 


In acase where there is a possibility that the arrears due upon one or 
more of the separate shares advertised for sale, if realised, would be sufficient 
to wipe off the demand against the estate as a whole, the Collector shall be 
bound to proceed with the sales of the separate accounts seriatim, stopping 
only when he finds that by appropriating the purchase money of each share sold 
to the liquidation of its own arrears, the estate as a whole is freed from its 
liability for arrears of revenue in the general account. 


Nirmal Nalini's case (3) discusssd and distinguished. 


A jcint sale of two or more separate accounts is contrary to law and cannot 
be supported. 
Appeal by the Defendant. 


Suit for setting aside the sale of a Khas теһа1 estate in the 


‘Sundarbans for default in payment of arrears of revenue. 


: The meterial facts will appear from the judgment. 
Messrs. Sarat Chandra Jana and Abul Quasem (II) for the 
Appellant. 
Messrs. Phani Bhusan Chakravarty and Kalipada Sinha for the 


Р" 
С. A. V. 


Й 


(1) (1013) 18 С, L. J. 505 ; 18 С. W. N. 490. 
(2) (1931) L. К. 59 I. A. 68 (71) ; 55 C. L. J. 62 (64). 
(3) (1938) 42 C. W. N. 1203. 
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The judgments of the Court were as follows :— em 
Biswas, J. :—This appeal arises out of a suit for setting aside 1941, 


the sale of a Khas Mahal estate in the Sundarbans for default Bibi Sakina Khatoon 
| in payment of arrears of revenue, and the appellant is the defen- iate de Chandra 
dant purchaser at such sale. The learned Munsif of Diamond Manna. 
Harbour who tried the suit in the first instance dismissed it, but 
that judgment was reversed on appeal by the learned Additional 
. District Judge of 24-Parganas. Hence the present appeal. 

The property sold is described as F. plot, 4th part of Lot 
Sunderban, Mouza Gobindapur, P. S. Muthurapur, and it was 
held by a number of co-sharer lessees. At the instance of the 
co-sharers, 12 separate accounts were opened in respect of the 
Mahal under section ro of Act XI of 1859 according to their 
respective shares, one of which was numbered 2960/7, the residuary 
share being recorded as number 2960. The former represented 
а five gandas share, and the latter a two annas share. The 
plaintiffs are interested in the residuary mahal. Both these separate 
accounts fell into arrears, Mahal 2960/7 to the extent of Rs. 17 
odd on account of the fourth kist of 1933-34 and the first kist 
of 1934-35, and the residuary mahal to the extent of Rs. 37 odd 
for the first kist of 1934-35 only. The defaulting shares were 
accordingly advertised for sale under the provisions of the Act, 
and sold on the 24th. September, 1934, when they were purchased 
by the present appellant for a sum of Rs. бо. A sale certificate 
was in due course issued to the purchaser on the 3rd July, 1935, 
under section 28, and delivery of possession given to him on the 
26th August following. 

The sale was a joint sale of the two shares, and it is impeached 
on this ground as illegal, being contrary to the provisions of 
section 13. A further point is also taken that the notice of sale 
under section 6 had not been properly drawn up. It is also 
alleged that the sale processes had been suppressed. The defaul- 
ting proprietors had appealed to the Commissioner of the Division 
on these grounds. The Commissioner recommended to the 
Board of Revenue that the sale should be annulled, but the 
Board refused to accept the recommendation. This led the plain- 
tiffs to commence the present suit. 
^. Both Courts found against the plaintiffs аз regards the alleged 
non-seryice of the sale processes, and the only questions left to 
be considered in the appeal, therefore, are first, as to the pro- 
` priety of the notice under section 6, and secondly, as to the legality 
of the joint sale. On both | these points, the Courts below 


August, 23. 
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diferred, the learned Munsif holdirg against the plaintiffs and the 
learned District Judge deciding in their favour. 

We think the appellant is right in his contention that the 
plaintiffs’ objections to the notice under section 6 of the Act are. 
not at all well founded. The-alleged defects which are supposed 
to vitiate the notice are оп the one hand that it does not mention 
all the necessary particulars, and on the other, that some of the 
particulars it mentions are inaccurate and misleading. As regards 
the errors of omission, the complaint is that it does not specify 
the name of the mouza or the sadar jama of the whole estate, 
and further, that the kists in arrear and the latest dates of pay- 
ment are not separately shown for the two defaulting separate 
accounts. As regards the inaccurate particulars, it is alleged 
that the notice actually gives a wrong síatement of the Kists in 
default. ` 


Mr. Chakravarti for the plaintiffs respondents did not himself 
press the first category of objections before us. As an essential 
condition of the validity of а sale for arrears of revenue under 
Act XI of 1859, the Court will doubtless insist on strict compliance 
with the requirements of the law regarding the issue of the noti- 
fication of sale, butas to what particulars a notice under section 
6 must contain, the Act gives no direction beyond providing in 
the section itself that it shall specify "the estates or shares of 
estates which will be sold," and then, in section 13, that where 
the Collector has opened a separate account or accounts, the 
share or shares to be excluded from: the sale shallalso be speci- 
fied. These provisions, in our opinion, must be construed with 
reference to the object which a notice of sale has in view, namely, 
that, as the Judicial Committee of the Privy Council explain in 
Ravaneshwar Prasad v. Batjnath Ram Goenka (1), it must enable 
likely purchasers to know exactly what is going to be sold, and 
to ensure thereby reasonable competition. The test of a valid 
notice under section 6 must, therefore, be as to whether the 
specification of the estate or share of an estate therein, as the 
case before me, is sufficiently definite from this point of view, 
and as the Judicial Committee also point out in the above case, 
no hard and fast rule can be laid down as to what will consti- 
tute such sufficiency. It must depend upon the particular facts of 
each case. [See also the observations of Ghose ]. in the Full 
Bench decision of Zsmail Khan v. Abdul Azis Khan (1). 
` (1) (1915) L. В. 421, A. 79 ; L L.R. 42 Calc. 897 ; 21 C. L, ] 412. 

(2) (1905) L L. В. 32 Cale. 502 ; 1 C. L. J. 14 (F. B.). 
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It is true that the Board of Revenue has issued special rules 
and also prescribed special forms for drawing up the notice of 
sale, which will be found in the Government Manual of the 
Revenue and the Patni Sale Laws, but these have no statutory 
force, not being framed under any authority conferred by the 
Act. They are in the nature of administrative directions to 
Government’s own officers, and have evidently been laid down with 
a view to avoid the chance of an incomplete specification. This 
means, in other words, that if the rules and forms are observed, 
the possibility of an objection is obviated almost to a certainty, 
but it does not follow that if any of the particulars therein speci- 
fied are omitted, the omission will necessarily vitiate the notice, 
even though the particulars given may be sufficient to identify the 
estate or share of an estate to be sold, and give prospective buyers 
full information as to what they are invited to bid for. The 
mistake which the learned District Judge made in.the present 
case was to treat these rules and forms as though they were 
statutory directions which required to be literally complied with. 


The property advertised for sale here was not the whole estate, 
but only-two shares which were correctly specified. As for non- 
mention of the mouza, this was not at all a material omission. It 
may be pointed out that there is express authority that either in 
selling an estate or selling a share in an estate, it is unnecessary, 
andit may in fact not be possible always from the Collector's 
records, to specify the mouza or mouzas of which the estate or the 
share. is composed. See Amirunessa v. The Secretary of State (1) 
and Ram Narain Koer v. Mahabir Pershad Singh (2). As the whole 
estate was not going to be sold, the omission of the sadar јата 
of the whole estate was also not fatal: this could not possibly 
mislead the bidders. It is not disputed that the sadar jamas of 
the shares which were exposed to sale were duly given. There 
was also a specification of the arrears due from each separate 
account. As already stated, one of the defaulting shares was 
in arrear for two kists, namely, the fourth kist of 1933-34 
and the succeeding kists, the first of 1934-35, whereas the 
arrear due from the other share was only for the last of 
such kists namely, the first kist of 1934-35. This was correctly 
shown, but it appears that only one latest date of payment was 
given in both cases—the 28th of June, 1934. This was, however, 


accompanied by a statement that the instalments in respect of 
(1) (1883) I. L. R. то Calc. 63. 
(2) (1886) I. L. R. r3 Calc. 208 (217). 
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which the notice was issued were due on or before the 32nd of 
Jaistha, 1341 B. S., being the last day of that Bengali month and 
corresponding to the 14th of June, 1934. These unpaid amounts 


Bibi Sakina Khatoon clearly, therefore, became “ arrears of revenue” within the meaning 


v. 
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Manna. 
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of Section 2 of the Act before the latest date of payment specified. 
This we consider to have been quite sufficient, and no bidder could 
possibly be prejudiced. The information given was enough to 
satisfy intending purcbasers that the sale was going to be held on 
a proper date. All the objections taken to the validity of the 
notice on the ground of its insufficiency thus fail. | 


As regards the plaintiffs’ next point that the notice contains a 
wrong specification of the kists for the arrears of which the sale 
was to be held, it seems to us, as the appellant points out, the 
objection is based on an entire misapprehension. The original 
notice is not on the record, but on the strength of a certified copy, 
Exhibit 7, which the plaintiffs put in, they show that at the foot 
of the notice occurred a statement which read as follows :—“ The 
Government: revenue of the said mahal for the realization of which 
the sale. will be held is the amount which was due on or before 
the roth Bhadra, 1338 В. S. and of which the latest date of pay- 
ment is the rrth Aswin, 1348 B. S. following corresponding to the 
28th September, 1931." "This could possibly have no reference to 
the mahal in question in this case, and is undoubtedly inconsistent 
with what was stated in the body of the notice and in the various 
columns set out therein. For one thing, the sale date was given 
as the ¢4th September, 1934 in the first part of the notice, and 
it would be ridiculous to suggest that the arrears for wbich the sale 
was going to be held were not recent arrears as shown in the appro- 
priate columns therein, but past arrears of the year 1931. The 
discrepancy would itself be so glaring that we do not suppose any 
one could conceivably be misled thereby. Anyone reading the 
notice would at once reject this particular statement occurring in 
a footnote, which is really not a part of the notice. As Mr. Jana 
further pointed out to us, the entry itself appears in the foot-note 
only as ап illustration of how the direction contained in the foot- 
note was to be carried out in completing the printed form of the 
notice which was used. The original notice had been called for 
by the Munsif, and it is significant that no such objection was raised 
by the plaintiffs before him, which.only shows that the original 
document would not have lent them any support. In our opinion, 
therefore, this particular objection which Mr. Chakravarty pressed 
with some insistence before us must also fail. 


"ч: 
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There remmains now to consider the question of the supposed 


: illegality of the joint sale, a question on which there appears to be 
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no: direct authority one way or the other. The answer must pipi Sakina Khatoon 


depend on a construction of the relevant sections of the Act, and 
not on any rules which the Board of Revenue may have promul- 
gated, and which, as already explained have no statutory authority 
whatever. | 

The first section to be considered is Section 13 which confers 
the authority to hold sales of separate shares of an estate for arrears 
of revenue. It provides as follows : 

* Whenever the Collector shall have ordered a separate account 
or accounts to be kept for one or more shares, if the estate shall 
become liable to sale for arrears of revenue, the Collector or other 
officer as aforesaid in the first place shall put up to sale only that 
share or those shares of the estate from which, according to the 
separate accounts, an arrear of revenue may be due. In all such 
cases notice of the intention of excluding the share or shares from 
which no arrear is due, shall be given in the advertisement of sale 
prescribed in Section 6 of this Act. The share or shares sold, 
together with the share or shares excluded from the sale, shall 
continue to constitute one integral estate, the share or shares 
sold being charged with the separate portion or the aggregate of 
the separate portions of jama assigned thereto.” 

The section makes it clear that there can be no sale of separate 
shares unless separate accounts have been opened. Secondly, it 
shows that a separate share for which а separate accóunt has been 
opened cannot be put up to sale merely because that share is in 
default. The estate as a whole must itself be liable to sale for 
arrears. It was expressly ruled in Zadra Mani Dasya v. Priyanath 
Chackrabarty (1): that the term “estate” in the clause “ if the 
estate shall become liable to sale for arrears of revenue” means 
the entire estate out of which the separate share has been carved. 
The matter has since been put beyond the possibility of doubt by 
the decision of the Privy Council in Kvishnua Chandra Bhowmick v. 
Pabna Dhana Bhandar Company, Limited (2), where it is definitely 
laid “down that in order to justify the sale of a share in separate 
account, (a). the estate must have become liable to sale for arrears 
of revenue, and (b) an arrear of revenue must be due from the 
share according to the separate account. It may well be that 
though a separate share is in default, there is a surplus in the general 


(1) (1913) 18 С. W. N. 492. 
(2) (1931) L. К. 59 I. A. 68 (71) ; 55 C. L. J. 62 (65). 
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account of the estate, and in that case the share will be exempt 
from sale. It will further appear from the section that though under 
Sections ro and 11 separate liabilities аге created by the opening 
cf separate accourits, the separated shares will still be deemed to 
constitute one integral estate. The object evidently is to preserve 
intact the ultimate security of Government for their revenue demand 
against the estate. That is indeed the paramount consideration 
governing the whole of this Act, and the next succeeding section 
shows. how, notwithstanding the provision for sale of separate. 
shares, the security may and will be still enforced by bringing the 
entire estate to ‘sale. By permitting the opening of separate 
accounts the Act seeks no doubt in terms of its preamble to give 
recorded sharers of a joint estate who pay their share of the Sadar 
Jama aneasy means of protecting their shares from sale for the 
default of their co-sharers, but there is no ultimate protection if the 
Government demand is still unsatisfied. In that case {һе scheme of 
the Act is that the whole estate shall be made tc answer for the 
demand. 

It is rather unfortunate that the Act, though it authorises the 
sale of separate shares under section 13, still makes-no express 
provision regarding the procedure for the holding of such sales. In 
the case of whole estates, a separate sale of each such estate seems 
to be clearly contemplated by section 21, but in the case of separate 
shares, where there are more than one to be sold on the same date 
of sale, there is no provision as to whether the shares should be put 
up separately one after another, or put up jointly in one or more 
lots at the discretion of the Collector ; and yet it is apparent that 
this is a matter of consequence, and not of mere form, which will 
lead to different 1esults according as the one procedure or the other 
is followed. The question, as it seems to us, will, therefore, have 
to be decided with reference to the scheme of separate accounts as 
a whole as envisaged in the Act, apart from any light that may be 
thrown by the language used in any of the sections bearing on the 
matter. In other words, what has got to be considered is whether 
a joint sale ог a separate sale will best carry out the purposes of 


. the Act and be consistent with all its provisions. 


One thing appears to be fairly certain, and it is that if a separate 
sale is held of each defaulting share in separate account, there can 
be no question of its contravening any of the provisions or declared 
objects of the Act. It has still to be seen whether a joint sale, if 
held, will be illegal. We may set out some of the considerations 
which ought to help towards a correct conclusion. 


VoL. 74.] ` — HIGH COURT. 


(i) А joint sale would really defeat the object of opening a 
separate account. The object, as sections 10 and rr show, isto 
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create "separate liabilities” of the share for which а separate pipi Sakina Khatoon 


account is opened, and this means not only a separation of the 
liability to pay the revenue by apportioning a specific share to the 
separate account, but also a separation of the liability to be put up 
to sale for default. As Mitter, J. points out in Manmatha Nath v. 
Ananga Kumar (т), “ће liability for sale of the separate account is 
separated from liability for sale of other separate accounts or of the 
residuary (share) that is left after the opening of the separate 
accounts.” By a joint sale one defaulting share would be made to 
answer for the default of another, which is the very thing that the 
opening of separate accounts is designed to prevent. 

(it) A joint sale would also involve the appropriation of the 
purchase money of one share towards the dischaige of the arrears 
due from another, but this would be contrary to the provisions of 
section 31 regarding the application of purchase money. The 
question as to the true meaning and effect of this section has already 
been the subject of judicial decision, and we see no reason for not 
accepting the interpretation which has been put upon it. In Nirmal 
Nalini v. Rani Harsamukhi (2), it was contended on the terms of 
this section that the surplus sale proceeds of the share of an estate 
can be applied to the liquidation cf all arrears due from the entire 
estate, but this contention was expressly over-ruled by both the 


earned Judges, Nasim Ali and Henderson, JJ, who decided the 


case. It was pointed out that the word ''respectively" might not 
occur after the words “the estate or share of an estate sold,” but 
all the same, if the Collector was to be at liberty to apply the su plus 
proceeds of the sale of any share to the satisfaction of the arrears of 
the whole estate, and necessarily, therefore, of the arrears due from 
other shares, there would have been no necessity for referring speci- 
fically to the share of an estate. The latter part of the section fur- 
ther showed that after the arrears due upon a separate account were 
discharged any surplus of the purchase money that might be left 
over, after meeting all other demands against it, must be held in 
deposit on account of the proprietor of that particular share. If, 
then, the purchase money of one defaulting share could not be 
applied for the benefit of another, it followed that a joint sale would 
be illegal. 

(iii) Section 14, again, seems distinctly to point toa separate 


(1) (1941) 45 С. W. N. 890 (895). 
(2) (1938) 42 C. W. N. 1203, 
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Сүй. sale as the proper procedure. It provides thatif in the case ofa 


1941. sale under section 13, the highest offer for the share exposed to sale 
Bibi Sakina Khatcon Shall not equal the amount of arrears due "ZAezeugon^, the Collector 


у. " 1 
Kshirode Chandra shall declare that the entire estate shall be put up to sale on a 


Manna. future date, subject to certain conditions specified therein. The 
Biswas, СА word “thereupon” can only mean “upon that particular share 
== which is exposed for sale.” Under the General Clauses Act, the 


singular may include the plural, but neither the subject nor the con- 
text here requires the extended meaning. 

(iv) Then, again, a joint sale of two or more defaulting — 
accounts may be unfair to other recorded sharers of the estate under 
section 14. It will be seen that when due to the insufficiency of the 
sale proceeds of one share, the Collector makes a declaration under | 
this section for the sale of the entire cstate, the other co-sharers are 
given a right to avert such a sale by paying within ro.days the arrear 
due from tbe share which was first put up to sale. Iftwo or more 
shares are joined together in one sale, the burden of such payment 
is necessarily made heavier, and this might in effect defeat the 
right which the section gives. б, 

(у) A joint sale may also work an injustice as  betwoen the 
several defaulting sharers. Thus it may happen that one of the 
shares is subject to an incumbrance, but the other is not, and as 
under section 37, only an entire estate, and not share of an estate, is 
sold free from incumbrances, it would be manifestly unfair to include 
a share on which there is no incumbrance in the same sale with a 
share which is burdened with an incumbrance. It might easily affect 
the bids, and thus prevent the proprietor of the share which is free 
from incumbrance from realising the price which he might otherwise 
have obtained. . 

It may again be thatthough a number of shares are adver- 
tised for sale, cach being in arrear in its separate account, still 
the sale proceeds of one share may be sufficient not only to 
liquidate the arrears due upon that share, but thereby also to 
wipe out the demand inthe general account of the estate. In 
such a case, as explained by the Judicial Committee in Kvishna 
Chandra Bhowmich's case (1) already referred to, the other shares, 
though in default, could not yet be brought to sale. But by the 
holding of a joint sale, these other shares would be necessarily 
deprived of the chance of thus obtaining an exemption from sale. 
A joint sale from this point of view might really nullify the provi- 
sions of section r3 as interpreted by the Judicial Committee, 


(1) (1931) L R. 50 L A. 682; 53 C. L. J. 62. 
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(vi) Another difficulty about a joint sale is that of determining aber 


how many or which defaulting shares are to be included in one 1941. 
sale. The Act gives no guidance whatever on the point, but it BibiSakina Khatoon 
is only reasonable to suppose that some directions would have коред» Chandra 
been given if joint sales had been really contemplated. It is Manna, 
true that there is no specific provision in the Act regarding the Вїзтаз, F. 
order in which the ‘separate accounts should be put up to sale, E 

but section 21 might be taken as a guide, and on the analogy of 

the rule therein laid down for the sale of estates, the numerical 

sequence in which the separate accounts are recorded might be 

followed. We are not unmindful that the order in which the 

sales are held might affect the interests of the defauliing sharers as 

between themselves. 


Two main arguments were advanced on behalf of the appel- 
lant in support of a joint sale. One was based on a rule laid 
down by the Board of Revenue in Note 8 to section 13 in the 
Government Manual, and the other words occurring in the last 
part of section 13. As regards the first point, the Board’s rule 
no doubt directs that “all the shares of separate accounts of one 
estate which fall into arrears should be advertised for sale together 
and not separately, and should be put up to sale together”, but 
„all that need be said about it is that this is not a statutory rule, and 
can have no legal effect whatever, if upon a construction of the Act 
& joint sale is found to be unwarranted. 


As regards the second contention, the words relied on are 
that the share or shares sold will be “charged with the separate 
portion or the aggregate of the separate portions of jama assigned 
thereto,” special stress being laid on the reference to the “aggregate” 
of separate portions of the jama. Itis said that these words can 
have no possible application except in a case of joint sale. We 
do not. think that isso. In our opinion, the language used is 
quite appropriate to cover a case where, on a separate sale, 
several separate accounts are purchased by one and the same 
person. All that is contemplated is that in such a case the 
several separate accounts will be merged into one in the hands 
of à common purchaser. We cannot hold, therefore, that the 
words referred to necessarily indicate a joint sale of a number of 
defaulting shares in one lot. It is not necessary to consider if the 
words are also meant to apply to a case of several separate accounts 
being held by one and the same recorded co-proprietor before 
the sale. 
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It might be relevant to notice another argument which might 
possibly be raised in view of the actual decision ina case which 
has already been referred to on the question of the interpretation of 
section 31, Nirmal Nalini v. Rani Harsamukhi (1). 

It was held in that case that where a bid for one separate 
account is not sufficient, the Collector may at once make a declara- 
tion under section r4 for the sale of the entire estate without 
previously putting up the other separate accounts which are also 
in arrears and have been advertised for sale. It may be 
suggested that if this view is correct, it practically renders separate 
sales of separate shares infructuous, besides ‘involving a differential 
treatment of one separate account as against another which is 
equally in default. A joint sale may thus appear to be‘ called for 
as the only fair and possible remedy to avoid:such an anomalous 
result. 

The answer is, in the first place, that the decision itself postu- ' 
lates a separate sale. Secondly, it does not hold that every case 
where the first sale of a separate account fails to realise the full 
amount of arrear due thereupon, the Collector shall be bound to 
drop the sale of the other defaulting shares; and further, no ` 
anomaly is really involved. The case was decided on the basis 
that after the first sale, the Collector found it useless to proceed 
with the other sales which had been notified. The position in 
fact was that even’ if the other sales were held and the proceeds 
were sufficient in each case to cover the amount due upon the 
Share sold, the estate as a whole would still have been left in 
arrear, and a declaration under section 14 would have been 
inevitable in any circumstances. It was not possible, therefore, 
to save any of these defaulting separate accounts: the deficiency 
in one case was sufficient to destroy the chance of escape of every 
one of the other shares which were in arrears. If, then, in 
this state of things, it was held that after the sale of one separate 
account, the Collector was justified in making an order under 
Section 18 (as he must have done to regularise the procedure) 
exempting the other separate accounts from sale, though advertised, 
this in our opinion could not be taken to be a pronouncement 
of the Court against the rule ог practice of separate sales of 
separate accounts. The Court was not called upon to consider 
a case where the arrears due upon one or more of the separate 
shares advertised for sale, if realised, would have been sufficient to 
wipe off the demand against the estate as a whole. 


(1) (1638) 42 C. W. N. 1203. 
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In acase where there is sucha possibility, the Collector, in 
our opinion, shall be bound to proceed with the sales of the 
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separate accounts seriatim, stopping only when he finds that by pi: Ѕәкіпа Khatoon 


appropriating the purchase money of each share sold to the 
liquidation of its own arrears, the estate as a whole is freed from 
its liability for arrears of revenue in the general account. Under 
the provisions of section 13, as already explained, the Collector 
will indeed have no option but to stop when such a stage is 
reached. There is nothing in the decision in Nirmal Nalint’s case 
(1) (supra) which militates against this view, and that case cannot, 
therefore, be held to have decided against separate sales in any 
view of the matter. There is no anomaly either involved in the 
decision which requires to be corrected by a joint sale. A joint 
sale would, on the other hand, create more anomalies than it 
would answer. 


In our judgment, upon a careful consideration of all the relevant 
provisions of the Act, it must, therefore, he held that a joint sale 
of two or more separate accounts is contrary to law, and cannot 
be supported. On this ground, if not on the other ground regard- 
ing the validity or otherwise of the notice under section 6, the 
sale in the present case must consequently be declared void and 
set aside. 


The result is that the appeal will stand dismissed and the suit 
decreed with costs in both the Courts below. We make no order 
for costs in this Court. 


We direct that copy of this judgment be forwarded to the 
Board of Revenue. 


Edgley, J. :—1 agree. 
5, C. ; В. M. Appeal dismissed. 


(1) (1638) 42 C. №, N. 1203. 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
‘T. J. Y. Roxburgh. 


Civit, ` |. RAJJAB ALI KHAN AND OTHERS 
1941. Я 2 
че? . 


April, 29, 30. Ze : 
May, 1. BHUPATISH CHANDRA ROY CHOWDHURY 


= AND OTHERS," 


Beugal Tenancy Act (VIII of 1885), section 158 B(2), notice under—Sale held iu 
^ execution of rent decree without compliance with the provisions of notice, 
if a rent sale or а money sale—Waiver—Scope aud object of the 

- section. ` : 


The provisions as to notice in section 158 B(2) were only for the benefit of 
the co-sharer landlords and the latter could contest the legality of the sale if no 
notice was served on them. 


It isopen toco-sharer landlords to waive their right to notice onder this 
section and if they were actually aware of the sale and acquiesced in it, the want 
of a notice could not nullify the sale or alter its character to that of a sale held 
in execution of a money decree, | 


Rajani Kanta Ghose v. Sheikh Rahaman Gasi (1), Badlu Pathak v. Shibram 
Singh (2) and Bacha Singh у, Daro Singh (3) referred to and fol'owed. 


A sale held without complying with the provisions of section 158 B(2) of the 
Bengal Tenancy Act [which is now section 148 A(7) of the Act] is not a nullity 
out and out or void for want of jurisdiction nor an irregular sale. 


Per Mukherjea, F.: А sale held without complying with the provisions of 
section 158 B(2) of the Bengal Tenancy Act, would be good as a money sale and 
it would pass the right, title and interest of the judgment-debtor. It would be 
open to the cosharer landlords also to waive their right to notice and treat 
the sale asa rent sale. 


The provision as to the giving of notice under section 158 B(2) of. the Bengal 
Tenancy Act is not an essential pre-requisite to the Court acquiring jurisdiction 
to put up to sale the holding or tenure but is intended merely to safeguard the 
interests of the other co-sharer landlords, 


Per Roxburgh, 9.: Omission to give proper notice under section 158 B(2) of 
the Bengal Tenancy Act is an irregularity and the sale of an entire holding 
remained good subject to proceedings under order 21, rule 9o. 


Per Roxburgh, Хі: А decree which is in fact а rent decree and gives the 


~- * Appeal from Appellate Decree No. 201 of 1938, against the decree of R. A. 
Dutch, Esq., Additional District Judge of Faridpur, dated the 7th September, 
1937, affirming that of Charu Chandra Ganguli, Esq., Munsiff, First Court, 
Bhanga, dated the 13th October, 1926, 

(1) (1922) 37 C. L. J. 447 ; 27 C. W. М. 765. 
(2) (1927) I. L. R. 7 Pat. 155. 
(3) (1931) L L. R. 11 Pat. 498. 


Vor. 74.] HIGH COURT. 


decree-holder the right to sell the whole holding cannot be converted into a money 
decree owing to some defect in procedure іп the matter of execution of such 
decree.. : 


Appeal by the Defendants. 

Suit for fecovery of possession. 

The material facts appear from the judgment. 

Messrs. Hamidul Hug and Obaidul Hug for the Appellants. 


Messrs. Gopal Chandra Das and Sudhir Chandra Choudhury for 
the Respondents. - 


The judgments of the Court were as follows : 


Mukherjea, J. :—This appeal is on behalf of the defendants 
and it arises out of a suit commenced by. the plaintiff for recovery of 
possession of the lands in suit on establishment of his title to the 

same. The lands in dispute consist of several C. S. plots situated 
partly in Mouza Goaldi and partly in Mouza Paikandi and they 
formerly belonged to one Edon Molla who held them as an'occu- 
pancy raiyat under two sets of landlords. The plaintiff Mahendra 
had eight anna share in the superior interest, while the remaining 
eight anna share belonged to Dakshina and Ramesh. In 1920, 
Mahendra instituted a rent suit against Edon Molla making his 
co-sharers parties defendants. The suit was decreed and in execu- 
tion of the same the holding was put up to sale and purchased by 


Mahendra himself on July 20, 1923. He: obtained symbolical . 


possession on June 6, 1926, but when he attempted to take actual 
possession , of the lands he was resisted by the defendants which led 
to the institution of the present suit. 


The suit was.-contested by defendants Nos. 10 and 13 only. 
Their case was that one Jahanara who was the predecessor of defen- 
dants Nos. 7 to r2° had purchased all the lands in suit with the 
exception of plots 363 and 451 of Mouza Goaldi in execution of a 
money decree against Edon Molla on zist June, 1923. The remain- 
ing two plots were purchased by defendant No. 13 in execution of 
another money decree obtained against Edon on 3oth July, 1919. 
As these purchases were earlier than that of Mahendra, the latter, 
it was contended, could not acquire any right against the defendants, 
as his own purchase was in execution of a money decree and not of 
a rent decree. The whole controversy practically centres round the 
point as to whether it was a money sale or rent sale at which 
Mahendra purchased the property. If it was a money sale the defen- 
dants would have undoubtedly prior rights, whereas if it was a rent 
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sale, the holding itself would pass, and the interest, if any, of the 
previous purchasers would stand extinguished. | 

Both the Courts below have decided this point in favour of the 
plaintiff and only some of, the defendants have come up on appeal to 
this Court. : ә 

It is not disputed that the rent suit instituted by Mahendra іп 
1920 was in conformity with the provisions of section 148A of the 
Bengal Tenancy Act and the decree was consequently a rent decree. 
What is urged on behalf of the appellants is, that as no notice under 
section 158(B) (2) of the Bengal Tenancy Act (which is now 


' section 148 A(7) of the present Act) was served on the co-sharer 


landlords, the sale which followed could not have the effect ofa 
rent.sale and it passed only the right, title and interest of the persons 
named as judgment-debtors. Both the Courts below have found in 
effect that no notice under section 158 B(2) of the Bengal Tenancy 
Act was actually served on the co-sharer landlords, but it is held 
that they received a notice in connection with the execution proceed- 
ings which purported to be under order 21, rule 22 of the Code of 
Civil Procedure, and were in fact aware of the sale. 

The question as to how far the want of a notice under section 158- 
B(2) of the Bengal Tenancy Act affects a sale held under chapter 14 
of the Act, has been considered in several cases by this Court, 
though the decisions cannot be said to be, by any means, uniform. 
In Sarip Hothan v. Tilottama Debi (x), which is the earliest case on 
this point, it was held by Fletcher and Newbould, JJ. that the pro- 


` visions relating to notice as contained in section 158 B(2) of the 


Bengal Tenancy Act were mandatory and the Court was not em- 
powered to sell the tenure or holding unless a notice was so given. 
The learned Judges laid stress on the word ‘shall’ in the section 
occurring before the words ‘before proceeding to sell’. This was a 
suit for possession by a purchaser of an occupancy holding at'a 
private sale which was recognized by some of the co-sharer landlords. 
The other co-sharer landlords who did not recognize the purchase 
instituted a rent suit against the old tenant making the remaining 
co-sharers parties to the suit and in execution of the decree obtained 
in that suit, the holding was sold and purchased by the decree- 
holders. The suit was decreed by the Courts below on the ground 
that the defendants did not acquire the holding by his purchase 
at the so-called rent-sale, as there was no notice served.on the other 
co-sharer landlords under section 158 В(г) of the Bengal Tenancy 
Act, and this view was affirmed on appeal by this Court. This cage 


(р) (1917) 31 C. L. J. 73. 
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was followed by Chatterjea and ‘Panton, JJ. in Amad Biswas v. 
Benoy Bhusan Gupta (т), and it was held, that if a co-sharer land- 
lord wanted to have the sale of a tenure or holding, the provisions 
of section 158 B(2) which were mandatory, must be complied with 
and in case of non-compliance with the provisions of this section, 
the purchaser at such a sale would be in the position of an ordinary 
purchaser ur:der а money decree. Both thesé decisions were con- 
sidered and distinguished by Sir Asutosh Mookerjee and Chotzner, 
JJ. in Rajani Kanta Ghose v. Sheikh Rahaman Gazi (2). The 
learned Judges were of opinion that the provisions as to notice in 
section 158 В(2) were only for the benefit of the co-sharer landlords 
and the latter could certainly contest the legality of the sale if no 
notice was served on them. It was, however, open to the co-sharer 
landlords to waive their right to notice under this section, and if 
they were actually aware of the sale and acquiesced in it, the want of 
a notice would not nullify the sale or alter its character to that of a 
sale held in execution of a money decree. This view has been 
accepted by the Patna High Court in Badlu Pathak v. Shibram 
Singh (3) and Bacha Singh v. Daro Singh (д). In my opinion 
the view taken in these cases is sound and should be followed. 
Section r58 B(2) prescribes an additional formality which has got 
to be complied with, when the decree that is executed is one for 
rent obtained by a co-sharer landlord in a suit framed under 
clause (т) of that section. Before the tenure or holding is sold the 
Court is required to give notice of the application for execution to 
the co sharer landlords. I must say, at the outset, that some amount 
of confusion has been caused by the somewhat loose way in which 
the expressions ‘nullity’ and ‘irregularity’ have been used with 
respect to sales held in contravention of this sub-section. It cannot 
be maintained, and it has not been suggested in any of the deci- 
sions mentioned above, that a sale held without complying with the 
provisions of the section is a nullity out and out, and void for want 
of jurisdiction. The sale is still good аз a money sale and it would 
pass the right, title and interest of the judgment-debtor. It is also 
not correct to say that it is an irregular sale, which would mean that 
it has to be set aside by a proper proceeding or proof of substantial 
loss to the aggrieved party. The sale is in any event a legal sale, and 
the-only consequence that can possibly follow, if the requirements 


(1) (1919) 25 C. W. N. 931. 

(2) (1922) 37 C. L. J. 447 ; 27 C. W. N. 765. 
(3) (1927) I. L. R. 7 Pat. 155. 

(4) 1931) L L. R. 11. Pat. 498. 
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of the section were not compliéd with, as that it would have the 
effect of a money sale. The question really is, whether the giving of 
this notice as required by the section is an essential pre-requisite 
to the Court acquiring jurisdiction to put up'to sale the holding or 
tenure, or it is a provision intended merely to safeguard the 
interests of the other co-sharer landlords. It seems to me that the 
latter view is correct. * It cannot be suggested that unless there was 
a notice given to the co-sharer landlords as prescribed by the section 
the decree that is executed does not acquire the force and effect of a 
rent decree proper; for the decree being made ina suit framed 
under section 148 A of the Bengal Tenancy Act was already a rent 
decree under the Act. On the other hand the interests of the ço- 
sharers are likely to be affected in some respects if the whole hold- 
ing'or tenure is sold. If any rent was due to them from the tenant, 
they could not make the. holding inthe hands of the purchaser 
liable for the same, but would have to look to the surplus sale 
proceeds only, for satisfaction of their existing claims. It seems, 
therefore, proper to hold that the provision was made exclusively 
for the benefit of the co-sharer landlords. If this position is 
accepted, the conclusion necessarily follows, that it is the co-sharers 
alone who can impeach the sale on the ground of want of notice, 
and it is open to them also to waive their right to notice; and treat 
the sale as a rent sale. If they did not receive any notice and 
did not waive their right to it it would not be necessary for them 
to start a proceeding to set aside the sale, they could refuse to 
treat the sale as а rent sale and go on asserting the rights in the 
same way as if the sale was of the right, title and interest of the 
judgment-debtor alone. In this view the decisions in Sarip Hochan 
v. Tilottama (1) and Алтай Biswas v. Benoy Bhusan(2) can be 
supported. In the second of these two cases it was the co-sharer 
landlord who filed a rent suit ignoring the previous sale held at the 
instance of his co-sharer, and this he was certainly entitled to do. 
In Sarip Hockaws case (т) (supra) the plaintiff was indeed the 
previous purchaser of the occupancy holding but his claim to 
possession rested on recognition by some of the co-sharer land- 
lords upon whom notice was not given of the sale at which defen- 
dants purchased the holding. 


In the present case there is certainly no evidence to show that 


the co-sharers of the plaintiff actually acquiesced in the sale, waiv- 


(1) (1919) 31 C. L. J. 73- ` _ 
(2) (1919) 23 C. W. N. 931. 
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expired, and the sale stands good аз a sale of the entire holding. 
It is to be noted that the sale took place in 1923 in Eastern 
Bengal before the amendments of 1c28, which have ‘made full 


Bhopatish Chandra Provisions for these matters in Section 174 of the Bengal Tenancy 
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Act, and have excluded the operation of the provisions of Order 21, 
1ule go of the Civil Procedure Code. I am unable to understand 
how any faiure by the Court to follow the procedure prescribed 
for bringing the whole holding to sale where the decree-holder by 
virtue of his decree and the terms of Section 148A as then in force 
had power to do so, and was purporting to do so, can have the 
effect of turning that sale into something of a different character, 
namely, a sale merely of the right, title and interest of the. judg- 
ment-debtor. I can understand a view that, the requirements of 
Section 158 Biz) being mandatory, the Court had no jurisdiction 
to bring the holding to sale and therefore nothing was sold at 
all, the whole proceeding was a nullity; and I can understand a 
view that the holding was sold in an irregular manner, and was 
liable to be set aside. I cannot understand a view that the 
irregularity could have the effect of changing the character of 
what purported to be sold. I do not think the correct view is 
that the issue of notice under Section 158B(2) is mandatory, and 
а condition precedent to give the Court jurisdiction to sell at all. 
I think the correct view is that in omitting to give proper notice 
under that provision the Court committed an irregularity and the 
sale of the entire holding remained good subject to proceedings 
uuder Order 21, rule go. I may add, in practice it seems hard to 
conceive of a case in which anyone but a co-sharer landlord could 
Show that failure to give proper notice would justify any action ' 
under Ordér 21, rule до, so that in practice it would appear that 
only a co-sharer.landlord who -had not received notice could 
attempt to challenge-a sale on this ground. The view I take has 
the immense advantage that the irregularity will be quickly cured by 
time, if no one, either a co-sharer. landlord,.or other person who 
may conceivably have some rights under rule 9o, takes action to 
have it remedied. The other views that the character of the sale 
remains to be determined at any subsequent time whenever the 
question is raised, and is to depend on whether it is shown that 
regular notice was served or not, and the modification of that view 
that irregularity or defect in procedure as to service may be cured 
if acquiescence of the co-sharer landlord is proved, leads to great 
disadvantage and uncertainty, and I cannot think tbat it was ever 
,the intention of the legislators in inserting the provisions of Sec» 
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tion 158 B (2) to produce such a state of affairs, nor did I think 
that in fact they did so, Ifa decree is not effective to empower 
the decree-holder to bring the entire holding to sale then even 
if he, purports in execution to sell the entire holding it is clearly 
correct to hold that he has not sold more than the decree in fact 
entitled him to sell, namely, the right, title and interest of the 
judgment-debtor : the sale itself cannot be set aside for any defect 
in the proceedings leading to the decree. I cannot see how the 
same principle applies to defective procedure by the Court in 
. putting into execution a decree which undoubtedly gives the decree- 
holder the right to sell the whole holding, and where he in fact 
applies to sell and purports to sell the whole holding and where 
there is provision for setting right errors of procedure in. conducting 
sales. The suggestion that this should be so seems to be due to 
some confusion produced perhaps by the rather clumsy drafting 
of Section 158B itself particularly by the opening words of the 
Section. Most of thatsection was really superfluous and in fact 
it was omitted when the amendments of 1928 were made, the 
substance so far as suits are concerned being included in clauses 6 
and 7 of Section 148A. у 

In the result though for a different reason I agree with my 
learned brother that this appeal should be dismissed. 


S. C. j P. N. R. Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice А. G. К. Henderson. 
SURENDRA NATH SARKAR 
о. 
ТНЕ KING-EMPEROR.* 


Indian Companies Act (VII of 1913), section 32, prosecution under—Previous 
conviction under section 76 of the Act—Subsequent prosecution, if bad. 


. The managing Director of a company was prosecuted under section 32 of the 
Companies Act for not submitting the list as required by the section within the 
time specied in the section, He had been convicted under section 76 of the 


* Criminal Revision Case No. 650 of 1941, from a decision of Maulvi М. 
Ahmed, Magistrate, First Class at Suri (Birbhum), dated 21st March, 1941. 
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Ac: for having wilfully party to a default by which no general meeting was heid. 
There was no independent finding that the accused was responsible for default in 
connectior. with failure to hold the meeting and the petitionez had been punished 
for his failure to do something which it was held impossible for him to do: 

Held, that the prosecution was pointless i in view of the previous conviction. 


Obiter: A person cannot put forward the impossibility asa defence, if the 
impossibility has been due to his own default : 


t Р Erg 


Park v. Lawton (1) referred to. 


Application for Revision under sections РЕ 5. and 439 ot {һе Code 
of Criminal Procedure by the Accused. — — hw is 
` The material facts will appear from the judgment. MEE 
Messrs. S. К. Basu and Ajoy Kumar Basu for the Petitioner,” 
Mr. Jitendsa Mohan Banerjee for the Crown. i 
The judgment of the Court was as follows : 


Henderson, J. :—This Rule raises an ineeie point siti 
regard 10 a prosecution under section 32 of the Indian "Companies 


Act. Itissaid thatthe petitioner was the Managing Director. At 


any rate, he has been convicted and fined under section 76 of the 
Act on an allegation that he was wilfully a party..to а default.by 
which no general meeting was ,held. during the year which com- 
menced on the 14th of February, 1937. He was then further prose- 
cuted under section 32. 

I cannot help saying that this second prosecution seems rather 
pointless after the first. J can understand that if the defence of the 
petitioner had been that a general meeting was held and ifit was 
found to be true, then there would be some point in prosecuting him 
under section 32. But'in. view of bis conviction on the former 
charge, tbe latter might very well have,been dropped. 

Now, the ‘first ground upon which the:-Rule was pressed was 
that the failure to hold a public meeting made it impossible to 
comply with this section. "This section requires а list of persons . 
and certain information to be submitted as to the affairs of the 
company on a certain day. ‘The certain day’ is the day upon 
which the first or tbe "annual general meeting is held. Now, I 


„asked Mr. Banerjee to tell me out of the 365 axailáble: days which 


ought to have been selected by the petitioner for the’ purpose of 
submitting this report. He was: unable io give any answer and, | 
as far as I can see, the petitioner has been punished: for his failure 
to do something which it was impossible for him to do. ` 
In support of the conviction Mr.  Banerj jee теней upon Ше 
Q) [19113 LK. B. 588. _ T IN . js 
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decision of the Court, of Appeal in the case of Park v. Law- 
fon (т). That case is concerned with the interpretation of 
a similar provision in the: English Act. If I have understood 
it correctly, the decision amounts to this that a person cannot put 
forward the impossibility as a defence, if the impossibility has 
been due to his own default. Jf it had been necessary to decide 
whether in view of that decision the present conviction is proper, 
I should have most certainly sent the case to a Division Bench. 

The Rule, however, was also pressed with regard to a question 
ofíact. Onthe principle of the English decision it is doubtful 
whether the petitioner. could be convicted without the Magistrate 
comirig to an.independent finding that he was responsible for the 
'default- in connection with the failure to hold the meeting. But 
atany Yate hé had tò decide whether the conduct of ‘the’ petitioner 
amounted to knowingly or wilfully authorising or permitting the 
“default: ` He approachéd the case as though it was one in which 
the meeting had been held and the petit ioner wilfully or knowingly 
permitted the defaült ünde ‘Section 32. Buf it was in fact impossi- 
ble to comply with that seciion. The only way in which the 
conviction could, be upheld, is to. accept, the decision to which 
I have already referred. апа then carry back the default to the 
-failure to call a- general meeting. Now, that matter was not dealt 


“with in this case and it raises a question .of fact. The learned 


"Magistraté delivered his judgmeiit ten months after he had heard 
the évidence. -Ordinarily a ‘retrial might be directed in such cir- 
cumstances. ‘But in view of the fact that the petitioner has already 
been convicted of something else, I do not think- that it would be 
„Worth, putting the parties to the expense of a further trial. . 

s. ће. Кише is: accordingly made absolute. Тһе conviction and 
sentence атеьбе& aside and the- fine, it paid, will’be refunded.’ 


SEPN Ra CURE C Р? ox Rule made absoiute 
. Sx 
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CIVIL REVISION, 


Before Mr. Justice В. К. Mukherjea and Mr. Justice 
T. J. Y. Roxburgh. 


SHEIKH AKBAR ALI AND OTHERS 
2. 
SHEIKH MAFIJUDDIN.* 


Bengal Tenancy (Amendment) Act (VI В. С. of 1938), section 26 G, if void, being 
repugnant to section 62 of the Transfer of Property Act (IV of 1882)— 
Personal liability to pay in usufructuary mortgage, if an element in mort- 
gages contemplated by section 26G Bengal Tenancy Act—Provincial Legis- 
lature, power of—Concurrent list, item No. 10 and Provincial list, item 
Мо, 21. 


Secticn 26G of the Bengal Tenancy Act is intra vires of the Provincial 
legislation. 


Section 26G of the Bengal Tenancy Amendment Act has altered the law with 
regard to usufructuary mortgages as laid down in section 62 of the Transfer of 
Property Act, in respect of an occupancy holding ora portion of such holding, 
in so far as it allows the mortgagor of an occupancy holding in any form of 
usufructuary mortgage to recover possession of the mortgaged property after the 
expiry of 15 years or the period- mentioned in the bond, whichever is less and is 
undoubtedly in conflict with the provisions of section 62 of the Transfér of 
Property Act. But this repugnancy is immaterial as this is a matter not covered 
by concurrent list excluded fiom Item No. то thereof, as it relates to transfer of 


‘or contracts relating to agricultural lands coming under Item No. 21 of the 


Provincial list and the Provincial Legislation is valid even though it contradicts 
any existing Indian Law. 

If the Provincial Legislature has power to make a legislation with regard to 
future transfers it can certainly by virtue of its plenary powers give retrospective 
eflect to such provision. so as to affect transfers made before 1928; * 

The Mi ue Provinces v. Mst. Atiga Begum (1) followed. 

It is oniy a pure usufructuary mortgage, where the only remedy of the mort- 


gagee is to remain in possession till the money is paid, that conforms to the type 
defined in section 58(d) of the Transfer of Property Act, which comes within the 


‘purview of section 26G of the Bengal Tenancy Act. Here there is no personal 


liability on the part of the borrower and the creditor’s remedy is confined to 
possession of the mortgaged property. 

If the mortgage deed contains a personal covenant to pay within the meaning 
of section 68(1) (a) Transfer of Property Act and the mortgagor besides delivering 
possession of the mortgaged property to the mortgagee binds himself personally 

*Civil Revision Case No. 1210 of 1940, against the order of K. Chattoraj, 
Esq., Munsiff at Dubrajpur (Birbhum), dated the 18th May, 1940. 

(1) (19,0) 72 C. L. J. 550 ; 45 C. W. N. (Е. R) 27. 
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torepay the debt, the mortgagee willcertainly getan additional remedy and 


will be entitled to sue for the mortgage money under section 63(1)(a) of the 
Transfer of Property Act. Such a mortgage however would no longer be a pure 
usufructuary mortgage under section 58(d) Transfer of Property Act and it could 
only rank as aa anomalous or mixed mortgage, where the rights would be regu- 
lated by the contract between the parties : 

Chathu v. Kunjan (1) ; Катаууа v. Guruva (2) ; Madhwa Sidhanta Onahini 
Nidhi v. Venkataramanjulu Naidu (3); Kangaya Gurukal у. Kalimuthu Annavi 
(4) and Kashi Ram v. Sardar Singh (5) referred tu. 

The proper way to construe section 26G Bengal Tenancy Actis to exclude 
from its purview all anomalous mortgages where any personal remedy has been 
given to the mortgagee and to confine it to usufrectuary mortgages pure and 
simple as urder section 58,dj of the Transfer ot Property Act where the mort- 
gagee has no other remedy to realise his dues except by remaining in possession 
of the lands. А - DE 

Where the usufructuary mortgage deed contains stipulations in the nature of 
indemnity clauses by which the mortgagor undertakes іо pay interest or compen- 

` sation or the whole or a portion of the mortgage money, if the mortgagor is 
dispossessed from mértgaged property or the property is sold for default of 
Government revenue or the arrangements contemplated by the parties are some- 
how upset, such stipulations are really outside the mortgage transaction and 
would come into effect only when the mortgage failed : 

Panchanan Mondal v. Sashi Bhusan Pradhan (6) and other cases followed. 


Such contracts can only furnish cause of action for instituting а suit in the 
nature of one to recover damages or compensation. | 
Application for Revision under scction 115 of the Code of Civil 
Procedure. 


Proceeding under section 26 G(5) of tne Bengal Tenancy Act. 


‘The material facts will appear from the judgment. 
` Messrs. Gopendra Nath Das, Jajneswar Majumdar and Khetra 
Mohan Chatt:rjee for the Petitioners. 


Mr. Sudhansu Sekhar Mukherjee for the Opposite Party. 
The judgment of the Court was as follows : 


This Rule is-directed against an order dated May 18, тодо made 
by the Munsiff of Dubrajpur in a proceeding commenced by the 
Opposite Party under section 26 G(s) of the Bengal Tenancy 
Act. І 

In July 1922 the opposite party executed ап usufructuary mort- 
gage bond in favour of the father of the petitioners to secure an 
advance Rs. 100 „only received from the latter. The terms of the 


(х) (1888) I. L. R. 12 Mad. 199. (2) (1890) I. L. К. 14 Mad. 232. 
(3) (1903) I. L. R. 26 Mad. 662. - (4) (1903) I. L. R. 27 Mad. 526. ° 


(5) (1905) I. L. R. 28 АП, 157. (6) (1940) 71 C. L. J. 477. 
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mortgage bond were, that the mortgagee would enjoy the usufruct of 


the land in lieu of interest, and that the mortgagor would take back 


the property on payment of the principal sum in the month of 
Baisack 1.32 B.S., or in the beginning of any other subsequent year ; 
and the morigagee would go on enjoying the mortgaged properties 
till the money was paid. ‘There wasa further stipulation in the 
mortgage bond which stood as follows :—“ Be it further known, tbat 
if there arises any hindrance, or disturbance or you are dispossessed 
from the land described below, till the principal amount is fully 
realised ; in such event I and my heirs shall be liable to you and 
your heirs for interest on the said principal at the rate of Rs. 1-8 per 
cent. per month from the date of such disturbance, and on failure 
to pay the same, you shall be entitled to realise the amount from 
my other properties movable and immovable, and to that neither 1, 

nor my heirs shall be entitled to raise any objection. ” 

In 1940, the morigagor presented an. application to the” Munsiif 
at Dubrajpur under section 26 С(5) of the Bengal Tenancy Act for 
recovery of possession of the mortgaged property, on.the groünd 
that more than 15 years‘had elapsed from the date of the registration 
of the bond. The mortgageé did not appear or contest the proceed- 
ing and an ex parte order was made by the Munsiff or the r8th 
May, 1940,- allowing the prayer of the mortgagor opposite party. 
It is against this order that the present Rule has been obtained. 

The only point that has been raised by Mr. Das who appears in 
support of the Rule is that no legal claim could be founded.on 
section 26 G of the Bengal Tenancy Act, which,as am, enactment 
ofthe Provincial Legislature, is void under section :oz(1), of the 
Government of India. Act 1935, оп accóunt of its being repugnant to ' 
the provisions of existing Indian Law. What із said is, that sec- 
tion 26 G cf the Bengal Tenancy Act conflicts with the provisions 
of existing Indian law which are contained in sections 62 and'68 of 
the Transfer of Property Асі. and section 37 of the Indian Contract 
Act, and as the matter relates to contracts which is entry No. Io іп 
the concurrent list, and no a-sent of the Governor-General has been 
obtained under section тот(2) of the Government of India Act, the 
section is void ander section 107(1) of the Act. d 

The point is one of considerable public importance and requires 
careful consideration. 

A mortgage, as defined in section 58 of the Transfer of Broperty 
Act, is a transfer of an interest in specific immovable property for. 
securing the payment of money or money’s worth. There are two 
elements involved ina mortgage. In the first place there is a con- 
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veyance of some interest in land, and in the second place there is 
a debt, to secure the payment of which the conveyance is made. 
Transfer or alienadon of agricultural land is a Provincial subject 
coming under Item No. 21 of the Provincial list, and all contracts 
relating to agricultural lands are also excluded from Item No. ro of 
the concurrent List III. If the mortgage relates to agricultaral lands, 
it is not disputed that it is within the competence of the Provincial 
-Legislature to make laws which would regulate the rights of the 
transferor and transferee with regard to the property which is the 


subject matter of the mortgage. 


Section 62 of the Transfer of Property Act provides, that in the 
case of an usufructuary mortgage the mortgagor has the right to 
‘recover possession of the mortgaged property when the debt is satis- 
fied out of the rents and profits of the property, or іп cases where 
the mortgagee has taken the profits in lieu of interest only, or, in 
part payment of the mortgage money, when the terms if апу pres- 
'cribed for payment has expired and the balance of the mortgage 
money is paid or tendered. 

Section 26 G Bengal Tenancy Act has certainly altered this law 
with regard to usufructuary mortgages created in respect of an 
‘occupancy holding or а portion of such holding. As the section 
"stood under Act IV of 1928, it was made illegal on the part of an 
“occupancy raiyat to effect a usufructuary mortgage other than a 
"complete usufructuary mortgage as defined in section 3(3) thereof, 
in respect of his ho!ding or a portion of the holding, nor could the 

eriod of such mortgage exceed 15 years; and in spite of there 
being any prescribed term for payment, it was open to the mortgagor 
‘to exercise his right of redemption any time within the said period. 
By Bengal Act VI of 1938 these provisions were extended so as 
to-affect usufructuary mortgages created before 1928. 

Under sub-section 1(a) of this section which was introduced by 
‘Act VI of 1938 every usufructuary mortgage subsisting on or after 
the rst August, 1937, which was entered into before the commence- 
"ment of Bengal Act IV of 1928 shall be deemed to have taken 
effect'as a complete usufructuary mortgage for the period mentioned 
. in the instrument or for fifteen years, whichever is less. This means 
-that the loan and interest shall be deemed to be extinguished by 
the profits arising during the period of the mortgage which can 


never exóeed 15 years. (Vide the definition of complete usufruc- 
. vtuary mortgage in section 3(3), Bengal Tenancy Act). - ; 


> 1 This position has only been made clear in,sub-section (5), which 
bas further laid down a summary procedure, under which posses- 
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sion can be taken back by the mortgagor, and it has also specified 
that date from which the period 6f mortgage is to be calcuiated. 


Now section 2^ С of the Bengal Tenancy Act so far as it allows 
the mortgagor of an occupancy holding in any form of usufructuary 
morigage to recover possession of the mortgaged property after the 
expiry of 15 years or the period mentioned in the bond, whichever 
is less, is undoubtedly in conflict with the provisions of section 62, 
Transfer of Property Act. But this repugnancy is perfectly imma- 
terial, as this is à matter which is noc covered by the concurrent list. 
This relates to transfer of, or contracts relating to agricultural lands, 
and the Provincial Legislation is valid, even though it contradicts 


any existing Indian law. If the Provincial Legislature” has power 


to make a legislation with regard to future transfers, it can certainly, 
in virtue of its plenary -powers give retrospective effect to such 
provision so as to affect transfer made before 1928, Vide Zhe United 
Provinces v. Mt. Atiga Begum (1). 

But it is said that even though the Provincial Legislature is com- 
petent to lay down that the security shall cease after a certain 
period, and the mortgagor shall get back the property from the 
mortgagee, yet it cannot say that Ше debt itself shall be extinguished 
if there isa personal liability on the part of the borrowers to pay 
the money. The mortgagee has a- personal remedy against the mort- 
gagor under section 68(1) (a) Transfer of Property Act, if the latter 
has personally undertaken to pay the mortgage money. Section 26 
С(5) so far as it provides that the consideration shall be extinguished 
being in conflict with this provision of an existing Indian law 
relating to contract must be deemed to be void. 

It is further argued tbat if this part of section 26 G (5) is invalid, 
the other part which provides for return of the land must be 
invalid also. The word “thereupon” which connects the two 
parts of the sub-section clearly indicates, that it is on the extinguish- 
ment of the debt, and as a result of it, that the mortgagor is entitled 
to claim back his property. І : 

Tn our opinion the fallacy in this argument is in the assumption 
that there is any personal liability in the type of mortgage dealt 
with in Section 26 G, Bengal Tenancy Act or that section 68 (т) 
(a) of the Transfer of Property Act has any application to such 
mortgages. 

The present case is governed by section 26 G, as it Was in 1938 
and it is the validity of that section, that we have got to consider 
in this Rule. Thatsection refers only to usufructuary mortgages. 


(т) (1940) 72 C. L. J. 550 ; 45 C. W. N. (F. К.) 27. 
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Аз usufructuary mortgage has not been defined in the Bengal 
Tenancy Act andin the absence of a definition in the Act itself 
we can very well be guided by the definition given in the Transfer 
of Property Act. Uuder, section 58 (d) ‘of the Transfer of 
Property Act, the essentials of a usufructuary mortgage are as 
follows : | f 

(т) the mortgagor delivers possession or expressly or by 
necessary implication binds himself to deliver possession of the 
mortgaged property ; 


(2) the mortgagee retains possession till payment ‘of the mort- 


gage money and 

(3) the rents .and profits of the mortgaged property ог any 
part of the same are received by the mortgagee, in lieu of interest, 
or in payment of the mortgage money or partly in payment of the 
mortgage money. А 

It will be seen therefore that in а usufructuary mortgage pro- 
perly so called, the remedy of the mortgagee is only to remain 
in possession till the money is paid. He can neither sue the 
mortgagor personally for the debt, nor can have a decree for 
foreclosure or for sale. In our opinion itis only a pure usufruc- 


шагу mortgage that conforms to the type defined in section 58 (d) | 


of the Transfer of Property Act which comes within the purview 
of section 26 (С), Bengal Tenancy Act. Here there is no per- 
sonal liability on the part of the borrower, and the creditor’s 
remedy is confined to possession of the mortgaged property. 

If the Provincial Legislature can validly legislate that the 
mortgagee must give up possession of the mortgaged property 
after a fixed period, the mortgagee would have no other legal 
remedy in respect of the mortgage money, and the security and 
the debt would both stand extinguished. But what would happen 
if the mortgage deed containsa personal covenant to pay? If 
there is really a personal covenant to pay within the meaning of 
section 68 (1) (a), Transfer of Property Act and the mortgagor 
besides delivering possession of the mortgaged porperty to the 
mortgagee binds himself personally to repay the debt, the 
mortgagee will certainly get an additional remedy and will be 
entitled to sué for the mortgage money under section 68 (1) (a) 
Transfer of Property Act. The mortgage however in that case 
would cease to be an usufructuary mortgage under the "Transfer 
of Property Act. It would no longer be a pure usufructuary 
mortgage as defined in section 58 (d) of the Transfer of Property 
Act; it can rank only as an anomalous or mixed mortgage; where 
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the rights would be regulated by the contract between the parties. 
This has been held in а series of Cases, some of which are to be 
found reported in Chathu v. Kunjan (т) ; Ramayya v. Guruva 
(2); Madhwa һата Onahini Nidhi ү. Venkataramanjulu ` 
Naidu (3); Kangaya Gurukal у. Kalimuthe Annavi (4). Tt was 
held in Kashi Ram ү. Sardar Singh (5), that the nature of the 
mortgage would not be altered bythe presence of a personal 


‘covenant, unless such covenant imported a right of sale. It has 


been pointed, out by Sir D. F. Mulla in his commentaries on the 


-Transfer of Property Act (Vide Mulla P. 342) that this view is 


not sound and whenever there is a personal remedy given to: 
the mortgagee whether or not it is accompanied by a.right of 


.sale, the mortgage ceases to be a  usufructuary mortgage. In 


our opinion the proper way to construe section 26 (G) of the 
Bengal Tenancy Act is to.exclude from its purview all anomalous 
mortgages where any personal remedy has been given to the 
mortgagee and to confine it to usufructuary mortgages pure and 
simple where the mortgagee bas no, other remedy to realise his 
dues except by remaining in possession of the lands. If this 


construction is sound no conflict with section 68 (т) (a) of the 


Transfer of Property Act is possible, for in cases where section 
68 (1) (a) of the Transfer. of Property Act will come into opera- 
tion, section 26 (G) of the Bengal Tenancy Act will have no 


application at all. This is quite in.accordance with the trend 


of decisions in our Court which has held that all anomalous 
mortgages are outside the purview of section 26 (G) Bengal Tenancy 
Act. But there is another class of personal contracts which require 
consideration and which stand on a quite different footing. They 
are contingent promises and occur more or less as indemnity 
clauses in a usufructuary mortgage deed. The mortgagor undertakes 
to pay interest or compensation ог the whole ora portion of the 
mortgage money if the mortgagor is dispossessed from the mort- 
gaged property, or the property is sold for default to pay Govern- 
ment revenue, or the arrangements contemplated by the- parties 
are somehow or other upset. They are really no part of the 
mortgage transaction for they come into effect only when the 
mortgage fails. In the case of Panchanan Mondal v. Saski 
Bhusan Pradhan (6) the contract was of this description, and it 


* (1) (1888) I. L. R. 12 Mad. тоо. (2) (1890) I. L. R. 14 Mad. 232. 
(3), (1903) I. L. К. 26 Mad. 662. (4) (1907) I. L. R, 27 Mad. 526, 
(5) (1905) I. L. R. 28 AIL 157. 

(6) (1940) 71 C. L. J. 477 ; 44 C. W. N. 465. 
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was held by Rau J. that such covenant being ^in the nature cf an 
indemnity clause was outside the mortgage transaction. The view 
was accepted in other decisions since then vide Khoaj Jamadar 
v. Abdul Sobhan Khan (т) ; Abhoy Charan Malo ү. Harendra 
Chandra Mondal (2) ; Bhutnath Jana у. Gopal Prosad Sahu (a). 
If such..contract is really outside the mortgage, it would not 
give the mortgagee, a personal remedy which section 68 (т) (а) 
of the Transfer of Property Act contemplates. It can only furnish 
a cause of action for instituting a suit in the nature of one to recover 
damages or compensation. 

The presence of .a stipulation like this would not cértainly 
alter the nature of the mortgige, and the case would still come 
under Section 26 (G), -Bengal Tenancy Act; but it is not a part 
of the mortgage transaction,. and is an independent contract 
altogether. "Whether such contract is enforceable or not is 
another matter: “It ‘may -be а moot’ point as to whether such 
indemnity really purports to” give’ relief against loss occasioned 
by:acts dóne under express “provisions of law and if it does -so 
whether the provisions of the law -woild nullify such ‘indemnity 
if given. In considering .this last point the efféct of section 37 
of the.Contract.Act in so far as it makes enforcement of contracts 
subject to other laws would reqüire to be considered.’ But that 
is a matter, which із not necessáry for us to discuss in the present 
case.’ Our conclusion is that when’ the’ mortgage is a mixed 
-mortgage and there`is a-persónal. remedy given to the mortgagor 
in addition to: his “being let ito. ‘possession of the mortgaged 
property, Section 26 (G) of the Bengal Tenancy Act as it stood 
after amendment іп 1938 has no application and no question arises 
as to whether any- part-of the, section comes into conflict with 
Section 68 (1) (а) of the Transfer of Property Act. . Ifit is a pure 
usufructuary mortgage, the return of the lands to the mortgagor 
puts an end to the security as well as to the debt, and as it is within 
the competence of ‘the Provincial Legislature to direct the return 
‘of the mortgaged property after a certain period, the provision of 
section 26 (G) (3) even if it is repugnant -to section 62 of the 
Transfer of Property Act is not мга vires, or void. Whether 
in such cases, a subsidiary agreement in the nature of an indemnity 
clause can be enforced or not is a question upon which we do not 
desire to express an opinion. 

(1) (1949) 71 C. L. J. 484 ; 44 С. W. N. 756. 

(2) (1940) 44 C. W. N. 760. 

(3) (1940) 44 C. W. N. 76r. 
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In the case of Panchanan Mondal v. Sashi Bhusan Pradhan 
(т) referred to above, Rau J. had to deal with a pure usufructuary 
mortgage, and he himself held that the so called personal covenant 
which the mortgage instrument contained was in the nature of an 
indemnity clause. The argument put forward in that case was 
somewhat different from that urged before us, and in order to 
meet it Rau, J. dealt with the two parts of sub-section (5) of sec- 
tion 26 (G) separately. He held that the mortgagor's right to 
apply for restoration of possession under the second part of the 
sub-section, and the power of the Court to make appropriate 
orders'upon such an application were in no way affected by the 
validity or otherwise of the first part of the sub-section. He held 
that the power given under the second part came exclusively 
within item 21 of the Provincial List, and that the exercise of the 
right under this sub-section was in no way dependent on the 
extinguishment of the debt which was provided for in the first 
part. He held that the word ‘thereupon’ referred only to the . 
expiry of the period which was specified immediately béfore. He 
therefore left open the question whether owing to some failure in 
the validity of the first part of the sub-section some right under 
section 68 (т) (a) of the Transfer of Property Act‘ or any similar 
right conferred by any other “existing Indian law” was saved or 
not. We respectfully suggest that what has to be left open in 
these cases is not whether the first part of sub-section (5): may .. 
be invalid, and thus save certain rights but whether the indemnity 
clause itself, which was outside the mortgage, is enforceable in 
law or not. 

Ла the case before us, there 15 no personal covenant to pay 
the mortgage money which would make the mortgage a mixed 
mortgage in law. Itis a pure usufructuary mortgage, and comes 
within section 26 (С) of the Bengal Tenancy Act. The stipulation 
to pay interest in case of dispossession is a collateral agreement, 
and makes the mortgage none the less a usufructuary mortgage. 
We have no hesitation in holding that the Munsif was right in. 
allowing the mortgagor’s prayer for recovery of possession in the 


present case. 


The result is that the Rule is discharged. Costs 1 gold mohur. 


We are not unmindful of the fact that there have been changes 
introduced into section 26(G) of the Bengal Tenancy Act by 
the amending Act XLIII of 1940 and now all mortgages where 


(з) (1940) 71 C. L. J. 477 ; 44 C. W. №. 465. 


^ 
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the mortgagee is given possession of the mortgaged property, and 
which may not be pure usufructuary mortgages have been brought 
within the purview of the section. We express no opinion on the 
validity or otherwise of the recent legislation. 

Certificate under section 205 (1) of the Government of India 
Act is-granted. 
8. C. j P. М. В, Rule discharged. 


Before Mr. Justice B. К. Mukherjea and Mr. Justice 
Т. J. Ү. Roxburgh. 


KUNJA BEHARI PAL 


v. 


RAI SATYENDRA NATH DAS BAHADUR.* 


Bengal Money Lenders Act (X B. C. of 1940), ‘sections 2(12), 36—Re-opening of 
decree—Security bond for unpaid purchase money, if a ‘loan’. 


If a vendor of property feeling unable to rely on the personal credit of the 
purchaser merely takes a bond or security from him in respect of the unpaid 
purchase money the transaction by itself cannot rank asa loan within the 
meaning of section 2, clause (12) of the Bengal Money Lenders Act. 


The term ‘loan’ has not been defined in an inelastic or rigid manner and so in 
every case the substance or the essential nature of the transaction must be looked 
into fcr the purpose of determining as to whether or not it is a ‘loan’ within the 
meaning of the Act. 

Application for Revision under section 115 of the Code of Civil 
Procedure. . 

Application for re-opening of a mortgage decree under section 36 
of the Bengal Money Lenders Act. 

The material facts will appear from the judgment. 


Dr. N. C. Sen Gupta and Mr. Chintaharan Roy for the 
Petitioner. 


Dr. S. C. Basak and Mr. Jatindra Nath Lahiri for the Opposite : 


Party. 


* Civil Revision Case No. 845 of 1941, against the order of Tofail Ali 
Khondkar, Esq., Subordinate Judge, Second Court, Dacca, dated the igth June, 
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The judgments of the Court were as follows: 

Mukherjea, J. :—This Rule is directed against an Bist of, the 
Subordinate Judge, Second Court, Dacca, dated June.19, то4т, 
rejecting an application of the petitioner for re-opening of a mortgage. 
decree and for certain other reliefs under section 36 of the Bengal 
Money Lenders Act. The facts are not in controversy and may. be 
shortly stated as follows :—The petitioner had various business _ 
transactions with Rai Revati Mohan Das Bahadur the father of the 
opposite parties for over a considerable period and the latter had 
supplied timber and tin goods to the petitioner from time to time 
for which, on adjustment of accounts outstanding in August, 1928, 
it was found that a sum of Rs. 74,297 and annas odd was due by 
the petitioner ta .the- said Revati Mohan. In August, 1928 the 
petitioner executed a security. bond in favour of Revati Mohan 
hypothecating certain properties as security for the said sum of 
Rs. 74,297 and annas odd and for price óf other goods that might be 
supplied to him in future aggregating in all to Rs. 75000. It may be 
mentioned here that this sum of Rs. 74,297 represented only the 
unpaid purchase ‘money. in respect. of the.goods supplied fo the 
petitioner and nothing by way of interest on the same and the 
stipulation in the security bond was that interest at the rate of” 9 per ` 
cent. per annum would be payable if the petitioner failed to pay 
the money. within Chaitra 1335 B.S. In 1932, the father ‘of opposite 
parties instituted a suit (being Title Suit No. 27 of 1932) inthe ` 
Court of the Subordinate Judge, Second Court, Dacca, against the 
petitioner for recovery of a sum of Rs. 52046 as the outstanding 
price of goods supplizd to the defendant on the basis .of the security 
bond aforesaid. The trial Court decreed the suit in part for. 
Rs. 27,000 and odd but on-appeal to this Court the plaintiff's claim’ 
was allowed in full with the exception of a small sum of Rs. 104 only. 
The decree was made final in due course and in execution of the . 
same the hypothecated property was put up to sale and purchased by . 
the opposite parties on June т, 194c. The opposite parties then 
applied for delivery of possession of the properties purchased and 
thereupon the petitioner filed this application under section 36 of 


‘the Bengal Money Lenders Act, praying inzer айа for re-opening the _ 


mortgage decree and for passing a new decree in conformity with“ 
the provisions of the Act. The Subordinate Judge rejected the 
application on the ground that the transaction was not a loan within 
the meaning of the Bengal Money Lenders Act. It is the propriety 
of this view that has been challenged before us in this 
Rule. In our opinion the decision of the Court below is right 


* 


+ 
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and should be upheld. А loan as defined in section 2, clause 
(12) of the Bengal Money Lenders Act means an advance either 
of money or in kind made on condition of re-payment with in- 


‘terest and includes any transaction which in substance is a loan. 


Primarily therefore a loan implies the idea of money or its equi- 
valent lent or advanced. to the borrower on condition of its 
being repaid with interest. There may not be actual advance 
ina particular case as for example when an. old bond is 1enewed 
butstillit would rank asa loan within the meaning of the Act 
as in substance it can be treated as an advance. It is conceded 
by Dr. Sen Gupta, who appears in support of the.Rule, that the 
unpaid purchase money which a purchaser of goods or certain 
property owes to the vendor cannot be regarded asa loan as 
defined in that Act. This was expressly held'by a Division 
Bench of this Court in the case of Saradindu Sekhar Banerjee 
v. Lalit Mohan Mazumdar (1) But he argues that when a 
bond or security is taken by the vendor in respect of his 
claim against the .purchaser for the unpaid purchase money the 
transaction may be and in fact isaloan. We think that we may 
concede so far, that circumstance might exist under which the 
transaction by which a bond or security is taken in^ respect of 
unpaid purchase money might come within the definition of a 
loan as laid down in section 2, clause (12) of the Bengal Money 
Lenders Act. The Legislature has for reasons of policy thought 
it proper not to define the term ‘loan’ іп an inelastic or rigid 
manner and in eveny case we have got to look to the substance 
or the essential nature. of the transaction for the purpose of 
determinig as to whether or not it isa ‘loan’ within the meaning 
of the Act. If a vendor of property feeling unable to rely on 
the personal credit of the purchaser merely takes a bond or 
security from him in respect of the unpaid purchase money the 
transaction by itself cannot rank asa loan because there is no 
element of advance involved -in it. Consider however a case of 
the following nature: namely, where A  executes a promissory 
note in favour of B from whom he has purchased certain goods, 
promising to pay a certain sum of money and B after deducting 


"the amount due to him as the price of goods supplied to A, 


advances only the balance to him and the whole amount carried 
interest. In such a case itis possible to argue that there was in 
substance an advance of the whole amount by B to A and the 
transaction could be tegarded as a loan. Again the vendor 


(1) (1941) 73 C. L. J. 530 ; 45 C. W. М. 734. 
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might be a money lender himself and. might take a bond for the 
unpaid purchase money from the purchaser at àn usurious rate 
of interest and this might afford room for argument that in subs- 
tance he had advanced the money to the purchaser to pay off the 
price of goods due to him in order to obtain the advantages of 
a loan at such rates. No such consideration however applies to 
the facts of the present case. Here the security taken was a 
sort of floating security not only for the sum of Rs. 74,297 which 
was actually due at the time as the price of goods supplied to the 
petitioner, but-for other goods that the petitioner might purchase 
from the opposite party in future. In fact, the petitioner had 
the right under the provisions of the security bond to take goods 
from the opposite party the value of which, together with the 
price already due did not exceed Rs. 75000. The opposite party 
instituted the suit against the petitioner only to recover the 
balance of the purchase money that was still outstanding and the 
pleadings of the parties and the judgments in that suit clearly 
indicate that the whole dispute between the parties centred round 
the point as to what amount was actually paid by the шы 
towards the price of the goods purchased by him. 

In our opinion there is no question of advance either express 
or implied in the present case and consequently it could not be 
treated, in substance, asa loan within the meaning of section 2, 
clause (12) of the Bengal Money Lendeis Act. The contention 
of Dr. Sen Gupta must therefore fail. We may point out in this 
connection, though it is not necessary for us to do so, that on the 
face of the document upon which Dr. Sen Gupta relies and upon 
the basis of the admissions which his client made in the Title 
Suit aforesaid the transaction even if it could bé regarded as a loan 
could not but be held to be a commercial loan. It is not necessary 
however to decide the point finally, as in our opinion it was noi 
a loan at all. "e 

The result is that the Rule is discharged with costs. 

We assess the hearing fee at two gold mohurs. 


Roxburgh, J. :—1 agree. 
P. R. ; R M. Lule discharged. 


ы 


^ 
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APPELLATE CIVIL. 


Before Mr. Justice Nasim Ali and Mr. Justice 
Е А. 5. М. Akram. 


PASUPATI SADHUKHAN 


9. 


JANAKI NATH MUKHERJEE AND OTHERS.* 


Probate—Revocation of—Civil Procedure Code (Act V of 1908), Order 32, 
Rule 4(3)—Non-contentious probate fproceeding—Indian Succession Act 
(XXXIX of 1925), section 263. 


Order 32, Rule 4/3) of the Code of Civil Procedure is not applicable to a non- 
contentious probate proceeding. 


When an application is made for revocation of grant of probate under 
section 263 of the Indian Succession Act `оп the ground that the proceedings 
were defective in substance, the Court on a consideration of all the facts of 
the case will have to consider whether the proceedings are substantially 
defective. 


Sachindra Narain Saha у. Hironmoyee Dassi (1) and Haimabati Mitra v. 
Kunja Mohan Das (2) referred to. 


Appeal by the Applicant for revocation. 
. Application for revocation of the grant of probate of a Will. 
Messrs. А. N. Bose and Chandra Sekhar Sen for the Appellant. 


Messrs. Jatindra Mohan Chowdhury, Apurba Charan Mukherjee, 
Bhupetdra Narayan Bera and Mohimamoy Mitra for the Respon- 
dents. 

: С. А. V. 

The judgment of the Court was as follows :— 


Nasim Ali, J. : —This is an appeal against an order of ihe 


. District Judge of Howrah dismissing the appellant's application for 


revocation of the probate of a Will. _ 

One Suroth Chandra Sadhukhan of village Salikha in the 
District of Howrah died on November 28, 1922, leaving a widow 
Radharani, a daughter Panchumani by his pre-deceased wife, a 
minor daughter's son Pasupati and 4 brothers. 

Оп December 15, 1922, 3 persons Surendra Mukherjee, Kali- 


*Appeal from Original Decree No. 67 of 1930, against the decree of B. K. 
Bose, Esq., District Judge of Howrah, dated the 3oth January, 1939. 

(1) (1919) 24 C. W. N. 538. 

(2) (1930) 35 C. W. N. 387. 
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Cm. pada Bhattacharjee and Janaki Nath Mukherjee filed an application 
1940. in the Court of the Additioral District Judge of Howrah for probate 
Pasupati Sadhukhan Of a Will of Suroth stating inter alia that the Will was {е last Will 
y of Suroth, that it was executed by him on November 20, 1922 and 
fathers that by the Will they were appointed executors. Thereupon special 
Na sim Ali, $ citation was issued to the widow, to the daughter and to the minor 
mE daughter's son through his father Kalipada Sadhukhan. 


There was no opposition to this application for probate and 
probate was granted by the District Judge to the executors on 
January 9, 1923. | | 

On March 12, 1923, three of the four brothers of Suroth filed an 
application for revocation of this probate. 

On March 22, 1923 one of the brothers filed an application 
before the Additional District Judge stating that he had come to 
learn that Suroth had duly executed the Will and that he would not 
proceed with the application for revocation. 


On May 9, 1923, the other two brothers also stated before the 
District Judge that they would not proceed with the revocation case. 
The petition for revocation was accordingly dismissed on May, 12, 
1923. : 

On August 5, 1924-Suroth’s daughter Panchumani for self and as 
guardian of her minor son Pasupati filed an application for revo- 
cation of the probate. 


On November 3, 1924, the said Panchumani for self and as 
guardian of her minor son filed a petition before the District Judge 
stating that she did not want to proceed with the application for 
revocation. The revocation case was accordingly dismissed for non- 
prosecution on that date. 


‘On July 6, 1925, Radharani, the widow brought a suit (Title 
Suit No. 138 of 1926) in the First Court of the Subordinate Judge 
at Howrah for the construction of her husband's Will and for 
administration of the estate left by him against the executors, 
Panchumani and certain other persons. ‘In that suit a receiver to 
the estate left by Suroth was appointed on the application of the 
executors. 

On July 20, 1928, a preliminary decree in this suit was made and 
the executors were directed to render accounts. A commissioner 
was also appointed to ascertain the liabilities and assets of the estate. 
An appeal to this Court was preferred by the executors against this 

- preliminary decree. During the pendency of this appeal Radharani 
died and Panchumoni, her step-daughter who was опе of the defen- 
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dants in. this suit was substituted in her place. This appeal was 
dismissed. ` 

On September 20, 1932, this suit was finally decreed. There 
was an appeal (F. A. No. 163 of 1933) against this final decree to 
this Court. This appeal was compromised. 


In the year 1934, one Haradhon Dutt brought a suit in the 
First Court of the Subordinate Judge of Howrah against the execu- 
tors, Panchumani and the receiver appointed in the administration 
suit for enforcement of a mortgage bond executed by the -executors 
in respect of some of the properties left by Suroth. 


On February 1, 1936, Pasupati filed an application in the Court 
of the Additional District Judge for revocation of the probate of 
the Will left by Suroth. 


The grounds for revocation urged before the District Judge are 
these :— E 

(1) That the proceedings were defective in substance inasmuch 
as the guardian-ad-litem of Pasupati did not give his consent to his 
appointment as guardian-ad-litem. * 

(2) That the Will was a forged one. 

(3) That the executors omitted to exhibit inventory and 
accounts. without reasonable cause. 

The learned District Judge has airived at the following 
findings :— Я 

(i) That in the probate proceedings the father апа natural 


guardian of the applicant Pasupati who was а minor at the time was 


appointed guardian-24-litem and that he consented to act as guardian 
of the minor and consequently the applicant was properly represent- 
ed in the probate proceedings : 

(ii) . That the applicant has failed to prove thatthe Will is not 
genuine ; and | 

(iii) That no inventory and accounts were filed by the executors 
as required by law but this was not due to any wilful neglect on their 


_part. 


On these findings the learned Judge has dismissed the applica- 
tion for revocation. 

Hence this appeal by Pasupati. 

The first point urged on behalf of the appellant in this appeal 
isthe proceedings for the grant of probate were defective in 
substance. А ; 

The only ground on which the proceedings are attacked by the 
appellant is that his father did not give "his consent to act as his 
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guardian in the proceedings and consequently some other persons 
should have been appointed guardian to represent him in the 
proceedings. 

The provisions of Order 32, Rule 4(3) of the Code of Civil 
Procedure are in these terms :— 

* No person shall without his consent be appointed guardian for 
the suit. " | 

A non-contentious proceedings for probate is not a suit, Con- 
sequently Order 32, Rule 4(3) does not in terms apply toa non- 
contentious probate proceeding. 
` Mr. Bose appearing on behalf of the appellant relied on the 
following observations of Greaves and Newbould, 77. іп the case of 
Sachindra Narain Saha v. Hironmoyee Dassi (х): 

“Yam prepared to accept the contention of the learned Vakil 
who appeared for the appellant that Order XXXII, Rule 4 does not 
apply as the proceedings had not arrived at the contentious stage, 
but even so I think that it was for the person who got the guardian 
appointed to show the Court that that person assented to the guar- 
dianship and took upon himself the burden thereof. It seems to 
me that it isa necessary protection in the interest of an infant that 
not only should the Court be satisfied that a guardian has been 
appointed who has consented to accept the appointment ‘and take 
upon himself the onus that by virtue of the appointment falls upon 
him on behalf of the infant. ” 

The learned Advocate appearing for the respondents drew our 
attention to the following observations of Mukherji and Mitter, JJ. 
in the case of Hatmabati Mitra v. Kunja Mohan Das (2): 

“In the Mofussil under the discretion which is vested by 
section 283 of the Indian Succession Act, citation is issued on an 
application for probate being filed, but the -proceedings do not 
become contentious until they are opposed (section 286 of this Act) 
and when there is contention the proceedings take the form of a 
regular suit to which the provisions of the Code of Civil Procedure 
apply. The case relied upon by the appellant therefore does not 
apply to non-contentious proceedings in this country and, as was 
pointed out by my learned brother in the course of argument, if 
this contention were accepted, it would revolutionize the law of 
procedure in probate proceedings in India and would convert every 
non-contentious proceeding into a contentious proceeding whenever 
one of the parties to be cited happens to be an infant. ” 


(1) (1919) 24 C. W. N. 538. 
(2) (1930) 35 C. W. N. 387. 


» 


> 


. Vor. 74.] ' HIGH COURT. 


Under section 263 of the Indian Succession Act, the grant of a 
probate may be revoked if the proceedings to obtain à grant were 
defective in substance. When an application is made for revocation 
of а grant оп ће ground that the proceedings are defective in sub- 
stance, the Court on a consideration of all the facts of the case 


«will have to consider whether the proceedings are substantially 


defective. ` 

In this case, the natural guardian and father of the minor was 
appointed guardianead-litem. He. himself received the notice. 
There is no evidence in this case to show that at that time, he was 


not looking after the interest of his own minor son. The mother of 


- the minor was also served with a citation. She did not oppose , the 


grant. Apparently, the father who was a resident son-in-law and 
knew everything about the Will and was one of the attesting wit- 
nesses to the Will thought that he should not waste the minors 
money in opposing the grant. 

In view of the facts and circumstances of the case, I am not 
prepared to hold that the proceedings for obtaining probate were 
defective in substance. 

The only other point urged by Mr. Bose on behalf of the 
appellant is that grant ought to be revoked inasmuch as the 
executors did not file the inventory and accounts as required 
by law. 

The trial Judge has found that there was reasonable cause for 
their not filing the inventory and accounts. 

In view of the facts and circumstances disclosed in this case, 
we are not prepared to say that the view taken by the District 
Judge is wrong. 

The appeal accordingly fails and is dismissed with costs, hearing- 


' fee two gold mohurs, to be divided equally between the two sets of 


respondents. 
Akram, J. :—1 agree. 


‚5. С.з А. Т. М. Apseal dismissed. 
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Before Mr. Justice В. К. Mukherjea. 


MUNSHI SERAJUL HUQ MIA AND OTHERS 
а. 
ABJAL MIA AND ANOTHER.* 


Ejectment—Decree obtained against "under-raiyat — executed —Under-raivat 
creating a second degree under-raiyat—No execution against second degree 
under-raiyat—Second ‘degree under-raiyat, if bound by decree—Civil 
Procedure Code (Act V of 1998), Section 47—Sub-lessee of an under-raiyat, 
if a trespasser—Sub-lessee, how ejected—Bengal Tenancy Act (VIII of 
1885), section 48 (c)—Bengal Tenancy Act, sections 4, 48F. 


The principle of law that a decree for eviction against a lessee is binding 
on the sub-lessee even though the latter was nota party to the suit has no 
application to a tenancy created under the Bengal Tenancy Act. 

А sub-lessee of an under-raiyat is not a trespasser but a tenant. 

Parushulla Sheikh v Sital Chandra Das (1) ; Dwarka Mandal v, Nalinee 
Kanta Mitra (2) referred to А 

Section 48 F of the Bengal Tenancy Act does not apply where the under- 
raiyati holding of the second degree was created before the Bengal Tenancy 
(Amendment) Act of 1928. 

Gopal Molla у. Majidannessa (3) considered. 

Section 4 of the Bengal Tenancy Act does not contro] section 48 F. 

The plaintiffs instituted a suit for ejectment against his under-raiyats T 
and R and having obtained a decree, took delivery of possession of property 
in execution through Court on zıth November, 1931. "They succeeded in 
Obtaining actual possession of lands comprised in the holding (under-raiyati) 
with tke exception of two plots in respect of which a suit for ejectment was 
brought against the present defendants, who were in occupation of those Jands on 
the allegation that they were trespassers, The defendants alleged that they 
were under-raiyats ОЁ second degree : t 

Held, also that the only remedy of the plaintiffs was to execute the decree 
against tbe defendants also in the previous suit and that remedy was no longer 
open as three years had elapsed [rcm the date of execution of decree against T 
and R. 

Also that the suit was barred under section 47 of the Code of Civil Procedure, 

That the defendants being under-raiyats within the meaning of section 4 
could not be ejected except under section 48 (c) of the Bengal Tenancy Act. 

That if they were under-raiyats, they were trespassers and could be turned 
Out irrespective of any decree for ejectment having been obtained against their 
alleged lessors. 

That even if the defendants were trespassers from the very beginning 


* Appeal from Appellate Decree No. 96 of 1959, against the decree of S. К. 
Sen, Esq.. District Judge of Noakhali, dated the 26th of May, 1938 modifying 
that of R. C. Bhattacharji, Esq., Munsiff, 2nd Court, Feni, dated the 2nd of 
February, 1938. 


(1) ,1915) 19 C. W. N. 1110. (2) [1937] I. L. R. Calc, Vol, 1, 689, 
(3) ‘A, I. R. (1920) Calc. 842. . 


N 


4 
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vis-a-vis the plaintiffs, the right.of the plaintiffs to recover Khas possession of 
these lands could not accrue till the under-raiyati holding held by T and R was 
determined and 12 years had not elapsed from that time so the defendants could 
not acquire a tenancy by adverse possession. 


Appeal by the Plaintiffs. 
Suit for ejectment. 
Mr: Obaidul Hug (for Mr. Hamidul Нид) for Appellants. 


Mr. Jitendra Kumar Sen Gupta for the Respondents. 

С, А. У. 

The judgment of the Court was as follows : 

This is an appeal on behalf of the plaintiffs and it arises out 
ofan action in ejectmerit. The material facts lie within a brief 
compass and may be stated as follows: The plaintiffs admittedly 
hold as ra£ya£s certain lands which are recorded in C. S. Khatian 
No. 96 of Mouza Betua. Under them there was an under-zatyati 
held by two persons, ‘Tajamaddin and Raushan Ali which was 
recorded in Khatian No. 96. The plaintiffs instituted a suit for 
ejectment against Tajamaddin and Roushan Ali in the year 1928, 
and having obtained a decree executed the same and took delivery 
of possession of the property through Court on the 11th November, 
t931. They succeeded in obtaining actual possession of the 
lands comprised in the under-raiyati holding with the exception 
of two plots, namely, plots Nos. 5с4 and 594/748 in respect of 
which the present suit has been instituted. The defendants who 
are in occupation of these plots resisted the attempt of the plaintiffs 
to take possession of. the same on the allegation that they were 
dar kol raiyats or under-raiyats of the second degree under 
Tajamaddin and Raushan Aliin respect of these two plots and 
being in possession since the time of their ancestors, they had 
acquired occupancy rights in the same. Both the Courts below 
have accepted the story of the defendants and have dismissed the 
plaintiff's suit, and itis against this decree of dismissal that the 
present second appeal has been preferred. 

The learned Advocate for the appellants has raised three 
points in.support of the appeal. The first point taken is that the 
defendants being on their own admission sub-lessees under 
Tajamaddin and. Roushan Ali, are bound by the decree for eject- 
ment that was passed against the latter and, as such, they have 
no subsisting interest in the property. The second ground urged 
is thatan under-raiyat has right to create a subelenancy under 
him, at any rate, without the consent of the landlord and the 


-defendants are trespassers in the eye of the law. In the last place, 
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SIME itis said that Courts below erred in holding that the defendants 
1940. have acquired the limited interest of a tenant by adverse posses- 


Munshi Serajul Huq sion. 
Мә As regards the first point, it may be taken to be established 
Abjal Mia. by authorities that a decree for eviction against a lessee is binding 
E on the sub-lessee even though the latter has not been made a 
party to the suit and he сап be ejected in execution of the decree 
without any proceeding under Order XXI, rule 97 of the Code 
of Civil Procedure. Vide Aamissen Das v. Binraj Chowdhury (1) 

and Sheikh Yusuf v. Jyotish Chandra Banerjee (2). 

Assuming that the principle is applicable to the case of a 
tenancy under the Bengal Tenancy Act, I do not think it is of any 
assistance to the plaintiffs in the present case. According to this 
view, the only remedy of the landlord would be to execute the 
decree which he obtained against the lessee, against the sub-tenant 
also. But this remedy is no longer open to the present plaintiffs, 
as more than three years have already passed since the decree 
was executed against Tajamaddin and Roushan Ali and a suit is 
barred under section 47 of the Code of Civil Procedure. I am 
of the opinion, however, that this principle cannot have any 
application to а tenancy created under the Bengal Tenancy. Act. 
If the defendants are under-raiyats, within the meaning of section 
4 ОЁ the Bengal Tenancy Act, they can be ejected only under 
the provisions of section 48 (c) of the Act and not otherwise. If, 
on the other hand, they are not under-raiyats, they must be 
deemed to be trespassers and can be turned out irrespective of 
any decree for ejectment having been obtained against their alleged 
lessors. 

The material fact for consideration, therefore, is as to whether 
as sub-lessees under an under-raiyat, the defendants have acquired 
the status of an under-raiyat, under the Bengal Tenancy Act. An 
under-raiyat, as defined in section 4, of the Bengal Tenancy Act, 
means a tenant who holds immediately or mediately undera 
ruiya. A sub-lessee, therefore, of ап under-ratyat is not a 
trespasser but .a tenant. This was held both under the old law 
as well as under the new. Vidé Parushulla Sheikh v. Sital Chandra 
Das (3) and Dwarka Mandal у. Nalinee Kanta Mitra (4). 

It was observed in the last mentioned case by Mr. Justice 
Nasim Ali that although there is no privity of contract between a 


(1) (1923) I. L. R. 50 Cale. 491. 
(2) (1931) 54 C. L. J. 493; 35 C. W. N. 1132. 
(3) (1915) 19 C. W; N, 1110, (4) [1937] L.-L. R. Calc. Уо], П, page 689. 
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raiyat, on the one hand, and ап under-raiyat of the second 
degree, on the other, he could not, nevertheless, bea trespasser 


Crvir. 


1940. 
ne 


st 


with regard to the former and a tenant only with regard to his Munshi Serajul Huq 


own lessor, as under the Bengal Tenancy Act, atenancy can be 
created apart from any contract. 

It is argued on behalf of tbe appellants that under section 48 F 
of the Bengal Tenancy Act, an under-raiyat cannot sub-let his 
land except with the consent of the landlords, and, as there is no 
evidence of any consent being expressed on behalf of the plaintiffs 
at the time when the defendants’ sub-tenancy was created, the 
latter cannot acquire any valid rights as, under raiyat under the 
Bengal Tenancy Act. The learned Advocate for the respondents, on 
the other hand, argues that section 48 F of the Bengal Tenancy Act 
does not refer to assignment by way of sub-lease but is only appli- 
cable when there is a transfer out and out, and even if it includes 
a sub-lease it is controlled by section 4 of the Act which impliedly 
authorises an under-raiyat, to create a subordinate tenancy under 
him. І must say that ат not inclined to accept this view as 
correct. The wording of section 48 F is quite comprehensive 
and the word ‘transfer’ is sufficiently wide to include a sub-lease 
as well. Section 4 of the Act cannot, in my opinion, control 
section 48 F. Rather it pre-supposes that a sub-lease is validly 
created. 

I think, however, that the discussion is not material to the 
present case. Inthe first place, there is a finding, though not 
very satisfactory, that there was consent on the part of the plaintiff 
to the ‘creation of the sub-tenancy held by the defendants. In 
the second place, section 48 F, in my opinion, does not apply 
where under-raiyati holding of the second degree was created 
before 1928. Section 48 F was introduced for the first time by 
the amending Act of 1928. As the law stood before that an under- 
raiyati holding was neither heritable nor transferable but there 
was an exception in the case of а sub-lease, as a power to sub-let 
was implied in the definition of an under-raiyat as given in section 4 
of the Act. Vide Dwaraka Mondal у. Nalinee Kanta Mitra (1). 

The learned Advocate for the appellant has drawn my atten- 
tion to a number of cases decided under the old law, where it 
was held that the interest of an under-raiyat could not be trans- 
ferred atall. But with the single exception of the decision in 
Gopal Molla v. Mafidannessa (2), in all the rest the transfers 


(1) [1937] I. L. R. Calc. Vol. II. 689. 
(2) A. 1. R. 1920 Calc. 842. 
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were by way of sale out and out and not by way of sub-lease. In the 
case of Gopal Molla v. Mafidannessa (т) the learned Judge did 
not advert to section 4 of the Bengal Tenancy Act at all but 
based his decision entirely on ап earlier pronouncement of 
this Court which related to a case of sale and not of sub- 
lease. í 


I do not think that we would be justified in saying with regard 
to tenancies created under the Bengal Tenancy Act, that where 
sales are prohibited, a sub-lease must be deemed to be forbidden 
also. An occupancy raiyat could not transfer his holding except 
by custom before the amended Act of 1928 came into force but 
it could never be disputed that he could create a subordinate 
tenancy under him. 


I hold therefore that the defendants are under-raiyats within 
the meaning of section 4 of the Bengal Tenancy Act, and cannot 
therefore be ejected except under the provisions of section 48 (c) of 
the Bengal Tenancy Act. 


In the view Iam taking it is unnecessary to say anything with 
regard to the third point that has been raised on behalf of the 
appellants. But I may observe here that even if it is conceded 
that the defendants were trespassers from the very beginning vis- 
a-vis the plaintiffs, the right of the plaintiffs to recover ЖЛа$ 
possession of these lands could not accrue till the under-raiyati 
held by Tajamaddin and Roushan Ali was determined and 
as admittedly r2 years have not elapsed from that time the 
defendants could not acquire a tenancy by adverse possession. 


My conclusion, therefore, is that this appeal fails and is dis- 
missed. I make no order as to costs. 


$. C. A, T. M. Appeal dismissed, 


= (1) A. L В. [1920] Calc. 842. 
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NITYA RANJAN MUKHERJEE AND ANOTHER 
V. 


NIRANJAN CHANDRA AND OTHERS.* 


85(А), 195(6), 


Section 85A of the Bengal Tenancy Act is not applicable to pütni tenures, in 


view of the provisions of section 195, clause (e) of said Act. 


Even if section 85A which was introduced by the amending Bengal Act VI 
of 1938 wculd apply toa putni tenure, it would not entitle a fractional putnidar 
to surrender his undivided share in the taluk unless his co-sharers also join 


with him. 


the Opposite Parties to the petition. 


Application under section 85A of the Bengal Tenancy Act bya . 


Sharer of a putni taluk. 


The material facts will appear from the judgment. 


(/r.) for the Petitioner s. 
Mr. Radhika Ranjan Guha for the Opposite Parties. 
The judgment of the Court was as follows ie 


Mukherjea, J, :—This Rule is directed against the appellate 
judgment of Mr. S. С. Chakravarty, Subordinate Judge, Burdwan, 
affirming an order of the Munsiff, Second Court, Katwa made in a 


‘proceeding under section 85A of the Bengal Tenancy Act. 


There is no dispute about the facts of this case which lie within 

a very short compass.- The opposite party No. 1 owns а fractional 

share in a certain putni appertaining to ‘Touzi No. 93 of the 
Burdwan Collectorate of which the proprietors are the petitioners 

x and opposite parties Nos. 2 to 5.. On July 21, 1939 the opposite 


*Civil.Revision Case No. ¢27 of 1940, against the order of S. C. Chakravarty, 
Esq., Subordinate Judge of Burdwan, dated the 27th. March, 1940, affirming that . 
of K. K. Mitra, Esq,, Munsift, 2nd Court, Katwa (Burdwan), dated the Зо 


September, 1939. 


Surrender—Co-sharer putnidar, application by, to surrender—Bengal Tenancy 
Act (VIII of 1885 as amended by Bengal Act VI.of 1938), sections 


А Application under section 115 of the Code of Civil Procedure by 


Messrs. Baidya Nath Banerjee and Prafulla Kumar Chatterjee 
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party No 1. presented an application before the Munsiff, Second Court 
at Katwa for surrender of his share of the putni under section 85A of 
the Bengal Tenancy Act on grounds, izter alia that under the present 
economic conditions prevalent in the country it was not, profitable for 
him to hold the putni any longer. The application was opposed by 
the petitioners, whose main contention was that section 85A was not 
applicable to a putni tenure. This contention was negatived by the 
Munsiff who granted the prayer of opposite party No. r, and this 
decision was affirmed in appeal by the Subordinate Judge of 
Burdwan. The only point for our consideration in this Rule is as 
to whether a putnidar the incidents of whose tenancy are governed 
by Regulation VIII of 1819 is competent to apply for surrender of 
the tenure under section 85A of the Bengal Tenancy Act which was 
introduced by the amending Bengal Act VI of 1938. 

Prior to the passing of this amending Act, the right of making 
asurrender to which the landlord was no party, was a privilege 
which was enjoyed only by a raiyat who was not bound by a lease 
or other agreement fora fixed period and who could: surrender the 
holding under section 86 of the Bengal Tenancy Act at the end of 
the agricultural year. Here also if there was any incumbrance upon 
the holding or part of the holding the consent of the landlord 
had to be obtained before a valid surrender could be made. Under 
section 85A as it stands to-day any tenure-holder may apply to the 
Court for permission to surrender his tenure. Sub-section (2) lays 
down the particular form in which the application is to be made and 
sub section (3) provides that the Court after hearing the parties 
could grant permission for the surrender of the tenure on such 
equitable conditions as it might think proper. The Subordinate 
Judge is right in saying that there is no ambiguity in the wording of 
the section and if this section stood alone we would have no diffi- 
culty in holding thata putni which is also a tenure would come 
within the purview of section 85A. 

The question, however, arises as to whether in view of the provi- 
sions of section 19+, clause (e) of the Bengal Tenancy Act, the 
operation of section 8zA can be attracted to putni tenures. ' Section. 
195 of the Bengal Tenancy Act says inter alia” 

` Nothing in this Act shall айесї..................... 

(e) any enactment relating to putni tenures in so far as it relates 
to those tenures. ` ` | 

Certain exceptions are then made in the two subsequent clauses 
with regard to certain specific provisions of the Bengal Tenancy Act 
with which’ we are not concerned in the present case. The section 
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Obviously means that the provisions of the Bengal Tenancy Act can- 
not override or interfere with the provisions of the Putni law as 
contained in Regulation VIII of 1819 or any other enactment though 
on: matters on which the Putni Regulation is silent the Bengal 
Tenancy Act may furnish the rules of substantial law or procedure 
by way of supplement to the Putni law: [Durga Prosad Bundo- 
padhya v. Brindabun Roy (1); Manoranjan Ray v. Munshi Selam- 
uddin Ahmed Choudhury (2)] In my opinion the provision of 
section 85A of the Bengal Tenancy Act does affect and militate 


against the provisions of the Putni Regulation as contained in sec-, 


tions 2 and 3 of Regulation VIII of 1819. 

Section 2 of the Regulation lays down : 

“Tt is hereby declared that any leases or engagements for the 
fixing of rent now in existence, that may have been granted or con- 
cluded for a term of years, or in peipetuity, by а proprietor under 
engagements with the Crown, or other person competent to grant 


the same, shall be deemed gzod and valid tenures, according to the . 


terms of the covenants or engagements interchanged, notwithstand- 
ing that the'same may have bcen executed before the passing of 
Regulation V, 1812.” | 

The rest of the section is not material for our present purpose. 
Then again section 3 states :— 

“The tenures known by the name of putni ¢alooks, as described 
in the preamble to this Regulation, shall be deemed to be valid 
tenures in perpetuity, according to the terms of the engagements 
under which they are held. ” 

These two sections make it clear that the putni is essentially a 
tenure in perpetuity with a rent fixed for ever and its incidents are 
to be regulated by agreement between the parties. If the tenure is 
to be a perpetual one it cannot obviously lie with one of the parties 
to put an end to it without the consent of the other even though 
the surrender took place through the intervention of a Court of law. 
The very object for which the Putni Regulation was introduced and 
which is set out in extenso in the preamble to Regulation VIII of 
1819 would in that case be completely frustrated. 

T hold, therefore, that the provision for surrender as contained in 
section 85A of the amending Act is totally incompatible with and 
contrary to the essential incidents of a putni as laid down in the 
Regulation and in view of the provision of section 195(e) of the 
Bengal Tenancy Act it cannot be made applicable to a putni 
tenure. 


(1) (1892) I. L. К. 19 Calc. 504. : (2) (1935) 61 C. L. J. 346. 
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It has been argued by Mr. Radhika Ranjan Guha that the same 
reasoning holds good with regard to the other tenures which are 
not included in the putni and with regard to which section 85A of 
the Bengal Tenancy Act applies. This argument obviously has no 
force. It is’certainly open to-the legislature to interfere with ‘the 
contract between the parties and if it so chose the legislature could 
very well have laid down that section 85A would be applicable to 
putni tenures also. But so long as section 195(e) remains as it is, 
the Courts of law are bound to give effect to its plain meaning. 


It has been brought to our notice by the learned Advocate for 
the petitioners that the opposite party No. 1 in this case is only a 
fractional owner of the putni and that the other co-sharérs did not 
join with him in making this application. 7 


Mr. Guha оп the other hand says that the five annas and odd 
gandas share by itself constituted a separate putni. As this matter 
has not been investigated by any of the Courts below, I do not 
propose to express any opinion on this point. But certainly it goes 
without saying that even if section 85A would apply to a putni 
tenure, it could not possibly entitle a fractional putnidar to surren- 
der his undecided share in the taluk unless his co-sharers also join 
with him. 


In my opinion, therefore, the view taken by the Courts below is 
wrong. "The orders of the Courts below would be set aside and the 
application of the opposite party No. r for surrender under 
section 85A of the Bengal Tenancy Act would stand dismissed. 


The result is that the Rule is made absolute with costs in all the 
Courts—the hearing fee in this Court being assessed at two gold 
mohurs. 


Derbyshire, C. J.:—I agree. 


S C. А, T. M. Rule made absolute, 


Iu 


r 


Vor. 74.] ніён COURT. 
Before Mr. Justice A. G. R, Henderson. 


AKINA BIBI AND OTHERS 
v. 


MOHAMMAD ALI SHAHA AND OTHERS.* 


Inherent power—Civil Procedure Code (Act V of 1908), section 151—Fraud on 

Court —Suit. 

In cases involving а fraud on Court, the weight of authority is in favour 
Of the view that an application lies under section 151 of the Code of Civil Pro- 
cedure for exercise by Court of its inherent power to set aside the decree, 
though the view of Mr. Justice Henderson is that the remedy by suit is the most 
appropriate remedy. 

Petitioner No. 1 and opposite parties Nos. 1 to 5 obtained a decree on 
compromise. Opposite party No. т subsequently applied under section 151 
of the Code of Civil Procedure fór setting aside the decree by exercise of the 
inherent power, the allegation being that opposite parties were no parties to 
such a suit апа decree : 

Held, that the opposite party No. 1 was entitled to apply to the Court 
under section 151 of the Code of Civil Procedure the decree being obtained by 
fraud on Court, Their allegations were to be enquired into. 


Peary Chowdhury v. Sonoo Das (1) and Suresh Chandra Sen v. Fogesh 
Chandra Sen (2) followed. 


Application under seclion 115 of the Code of Civil Procedure 
by the Peti tioner No. т. 


Application under section 151 of the Code of Civil Procedure 
for setting aside a fraudulent decree by Opposite Party No. т. 


The material facts will appear from the judgment. 


Messrs. Jatindra Mohan Chowdhury and Rohini Kanta Ghose 
for the Petitioner. 


Messrs. Atul Chandra Gupta, Abinash Chandra Bhattacharjee 
and Radhita Charan Chatterjee for the Opposite Party. 
C. A. V. 


The judgment of the Court was as follows ;— 

The question ralsed in this Rule is whether the opposite party 
should seek his remedy by a suit or by an application under section 
151 of the Code of Civil Procedure. 

The relevant facts are as follows : 


Petitioner No. т and opposite parties Nos. г to 5 instituted a 
*Civil Revision Case No. 1307 of 1940, against the order of J. S. Gupta, 


Esq., Munsif, 2nd Court, Dinajpur, dated 2nd August, 1940. 
(1) G914) 19 C. W. N. 419. (2) (1939) 69 C. L. J. 533 ; 43 C. W.-N. 969, 
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partition suit in the Court of the Munsif, 2па Court, Dinajpur. 
Phe suit was amicably settled and a solenama was filed by the 
parties and a partition decree was made in terms of the solenama. 
Subsequently opposite party No. x instituted suit No. 107 of 1939 
in connection with the property. He alleged that he had come 
to learn from enquiries that a suit for partition had been instituted 
with himself and certain other persons as plaintiffs without their 
knowledge and that a false solenama was filed without their know- 
ledge, on the basis of which a fraudulent decree was passed. He 
alleged that the partition suit was instituted without his knowledge 
and that the names of himself and his cosharers were falsely 
inserted in the plaint. Subsequently opposite party No. r filed 
an application under section rsr of the Code with a prayer that 
the partition decree might be set aside. The learned Munsif 
heard argument on the point whetber he had jurisdiction to proceed 
under that section and held in favour of the opposite party and 
adjourned the matter in order that the parties might produce: 
evidence. The petitioners then obtained this Rule. It will be 
apparent from what I have said that the fraud alleged by the oppo- 
site party No. r is a fraud on the Court. 

-In support of the Rule I was asked to say that interference 
under section 15r Civil Procedure Code is unnecessary because, 
if the allegation made by opposite party No. т is true, the parti- 
tion decree is a nullity. Now that is not an objection which can 
properly be taken by the petitioners. Whether a decree obtained 
by fraud is a nullity, or whether it requires to be set aside isa 
question on which Courts may hold divergent views. Opposite 
party No. т may not be prepared to run the risk of treating the 
decree asa nullity, or the further risk of finding that his wit- 
nesses are all dead when the question may arise in some other 
suit. He is perfectly entitled to apply to the Court and his allega- 
tions must be inquired into. А 

Мт. Gupta admitted that a suit is maintainable. The question 
for consideration, therefore, is whether cases involving a fraud on 
the Court are an exception to the ordinary rule that section :5t 
of the Code of -Civil Procedure has no -application when there is 
another remedy. I myself am not very clear on what grounds 
this exception should be made. But at any rate in the case of 
Peary Chwodhury v. Sonoo Das (1), the following observation 
was made : "P 

"Not only has the Court power, but it is its duty, to'set aside 


(1) (1914) 19 C. W, N. 419. 
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a decree obtained by fraud practised upon the Court, when 
apprised of it.” 

Now Iam bound to say that, if the matter was res integra, I 
should find it very difficult to hold that these cases ought to be 
an exception to the general rule. After all it is not a case of 
depriving a man of his remedy. The remedy by suit still remains 
andin my judgment it is the most appropriate. remedy. In all 
these cases it is an important question of fact whether a fraud 
has been committed or not and a suit provides the most satisfactory 
procedure for investigating such facts. In the case of Suresh 
Chandra Sen у. Jogesh Chandra Sen (2), my learned brother 
Mukherjea, J. observed as follows : i | 

“Tt would certainly be hard on the losing party if he is convic- 
ted of fraud by a summary proceeding like this and yet had no 
remedy by way of appeal against that finding”. 

But inasmuch as I have reached the conclusion that the weight 
of the authorities in this Court supports the inherent jurisdiction 
‘of the Court to interfere in such cases, it is impossible for me to 
interfere with the proceedings of the Munsif in revision. | 

It was not disputed by Mr. Gupta that in cases of fraud on a 
party the only remedy is a suit. I shall, therefore, only refer to 
those cases which are concerned with a fraud upon the Court. 
The view that in such cases there is inherent jurisdiction to 
interfere was very clearly taken in the case of Peary Chowdhury ү, 
Sonoo Das (т), which I have already referred. Then again, the 
question was considered in the other case Suresh Chandra Sen v. 
Jogesh Chandra Sen (2), already referred to. In that case the 
actual fraud was on the party but the question of a fraud on 
the Court was considered and. the following observations were 
made : 

“All these decisions proceed on the footing that there isin- 
herent power іп a Court to correct its own proceedings when it 
has been misled into passing an order by the fraud of any party 
to the suit. A distinction is drawn between the factum of consent 
and its reality. It is stated that when an order is obtained from 
'the Court on the allegation that the parties have assented to it 
andit is asserted by one party later оп that he never gave his 
‘consent, it was open to the Court to investigate the matter and 
review its own order if it was satisfied that the party did not 
give his consent at all. But when there is apparent consent given 


(1) (1939) 69 C. L. J. 533 ; 43 C. W. N. 969. 
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by a party to the suit and he impeaches the decree afterwards on 
the ground that his consent was obtained by fraud, in such cases 
the Court has got no inherent jurisdiction to set -aside the previous 
decree or order and the remedy of the parties would be by way 
ofa suit.” I need not dispute the correctness of this principle. 
On the other hand my attention has not been drawn to any deci- 
sion of this Court in which it has been categorically laid 
down that in such cases the Court has no inherent jurisdiction to 
interfere. | 

The result is that in view of °these decisions the Rule must be 
discharged. Costs in this Court will abide the result. Hearing fee 
one gold mohur. > 

In dealing with the matter the Munsif will be at liberty to 
consider what order he ought to make, if in his view, some of 
the parties to the partition decree are not implicated in the 
alleged fraud and demand that the partition decree should remain 
intact. 


5. С.) А, T. M. Rule discharged, 


D 


CRIMINAL REVISION. 


Before Mr. Justice К. F. Lodge and Mr. Justice 
R. B. Pal. р 


JUGOL KRISHNA DEY SARKAR 
о. 
MESSRS. B. WILCOX LTD.* 


Misjoinder of charges—Indian Penal Code (Act XLV of 1860), sections 408, 
468—Joinder of three charges under section 408- with one under section go8— 
Code of Crintinal Procedure (Act V of 1898), sections 234, 235. 


The accused was tried in one trial on the following charges viz., (1) that he 
forged on three different dates three Port Commissioners’ receipts intending them 
to be used for cheating and thereby committed three offences punishable under 
section 468, Indian Penal Code, and (2) that he committed criminal breach of 
trust for Rs. 400 between 2nd and goth December, 1940 out of Rs. 8067 entrust- ` 
ed to him by his employees Messrs. Babcock & Wilcox Ltd., and thereby com- 
mitted an offence under section 408 Indian Penal Code : 


*Criminal Revision Case No. 628 of 1941, against the order of N. Mukherjee, 
Esq., Hony. Presidency Magistrate of Calcutta, dated 17th June, 1941. 


a 
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Held, the first of the charges really amounted to three separate charges under 
section 458 Indian Penal Code, that joinder of these three charges only is 
permitted but that joinder of these three charges along with the charge under 
section 408 Indian Penal COde is not sanctioned by section 235 of the Criminal 
Procedure Code. & 

Application under section 439 Code of Criminal Procedure by 
the Accused. 


The material facts will appear from the judgment. 
Mr. Suresh Chandra Talukdar for the Petitioner. 


Messrs. Probodh Chandra Chatterjee and Mohendra Banerjee for 
the Opposite Party. 


Messrs. Hamidul Hug and Nirmal Kumar Sen for the Grown. 
The judgments of the Court were as follows :— 


Lodge, J. :—This Rule was issued upon the Chief Presidency 
Magistrate and upon the complainant opposite party to show cause 
why the conviction and the sentence under section 408 Indian 
Penal Code passed upon the petitioner should not be set aside. 


The case for the prosecution was as follows :—The present peti- 
tioner was the chief shipping clerk of the complainant Company. 
Under him were four jetty Sarkars. These jetty Sarkars were 
employed inclearing goods at the port. The petitioner used to 
advance money to the jetty Sarkars to enable them to clear the 
goods. ‘For this purpose he used to draw money from time to time 
from the Cashier of the complainant Company on slipssigned by 
him and countersigned by the Chief Accountant. At the end of 
each day the jetty Sarkars would produce before the petitioner, 
the Port Commissioners’ receipts for the money expended by them 
and slips containing an account of the. day's expenditure. The 
jetty Sarkars used to enter their expenditure ina book known as 
Landing Register. At the end of each day they made over to the 
petitioner the slips and the Port Commissioners! receipts, Landing 
"Register and the balance of the money advanced to them. The 
accused prepared vouchers and at the end of each month submitted 
to the Chief Accountant the Port Commissioners’ receipts and the 
vouchers prepared and had his'accounts passed. 
` The case for the prosecution is that in the month of December, 
1940 on different occasions, the details of which will be given later, 
the jetty Sarkars expended certain sums of money and obtained 
“the Port Commissioners’ receipts for that expenditure. They made 
over the receipts to the petitioner. The petitioner without interfer- 
ing in any way with the statement in words of the account in 
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Cruma, . receipts added the figure r before the statement in figures of` the 
1941. amount in the receipts and then in his accounts showed the amount 
Jugol Krishna Dey expended as the amount so altered by them. It is further alleged 
Sarkar that during the month of December the sum of Rs. 8067 was drawn 


-Messrs, B. Wilcox by the petitioner from the Cashier for the purpose of expenditure 
en on behalf of the Firm and that out of this sum he misappropriated 
Lodge, F. the sum of Rs. 400 during the month. The actual details of the. 
m alleged forgeries are as follows :—On the 18th December, тодо the 
amount actually spent by the jetty Sarkar and the amount for which 
Port Commissioners’ receipt was obtained was Rs. 23-5-6. The 
accused forged this receipt by adding the figure x in front of 
Rs. 23-5-6 making the total in figure read Rs. 123-5-6. On the 2oth 
December, 1940 the amount spent by the jetty Sarkar was Rs. 52-6- 
9 pies and the receipt obtained from the Port Commissioners was a 
receipt for this amount. The accused forged this receipt by making 
the amount in figures read Rs. 152-6-9. On the 28th December, 
1949 the amount spent was Rs. 35. The accused forged the receipt 
in the same manner as in other cases making the amount in figures 
in the receipts read Rs. 135. 
On these allegations the following charges were drawn up against 
the accused :— - 
*(r) That you, on or about the 18th, zoth and 28th days 
respectively of December, 1940 at Calcutta forged, three documents, 
to wit, three Port Commissioners’ receipts of those dates intending 
that they should be used for the purpose of cheating and thereby 
committed three offences punishable under section 468 of the Indian 
Penal Code, and within my cognizance. 
(2) That you, between the znd of December, 1940 to 3oth 
December, 1940 being a servant in the employment of Messrs. 
Babcock Wilcox Ltd., and in such capacity entrusted with- certain 
property, to wit, Rs. 8067 committed criminal breach of trust with 
respect to Rs, 400 out of the said property entrusted to you and 
thereby committed an offence punishable under section 408 of 
the Indian Penal Code and within my cognizance. ” 
The petitioner was tried by a Presidency Magistrate of Calcutta, 
The learned Presidency Magistrate found that there was no sufficient 
evidence to prove that it was the petitioner who committed the 
forgery and he accordingly acquitted the petitioner of the charges 
under section 468 Indian Penal Code. He found the petitioner 
guilty on the charge under section 408 Indian Penal Code and 
sentenced him under that section to undergo five months rigorous 
imprisonment and to pay a fine of Rs, тоо and in default to undergo 


— 


Vor. 74.] HIGH COURT. 403 


‘ A CRIMINAL. 
further rigorous imprisonment of cne month. The amount of асе 
fine, if realised, was to be paid to the complainant Company as 1941. 
compensation. ugol Krishna Dey 
Р J Sarkar 


This Rule was issued on two grounds only. ‘The chief ground is T. 
as follows :—“ For that the trial has been vitiated by misjoinder of Messrs, В. Wilcox 
charges. The conviction and sentence are accordingly illegal. " PER 

It was conceded during the argument before us that the first of Lodge, ў : 
the charges set out above really amounts to three separate charges 
and must be treated for our present purposes as though three 
separate charges under section 468 Indian Penal Code had been 
framed. 

It is clear that the joinder of three charges under section 468 is 
permitted by section 234 Criminal Procedure Code if no other 
charges are also joined with those charges. The question before us 
is whether the joinder of three separate charges under section 468 
Indian Penal Code with the charge under section 408 Indian Penal 
Code is sanctioned by section 235 Criminal Procedure Code. 

Before dealing with question it is necessary to refer to an argu- 
ment which was placed before us regarding the charges under 
section 468 Indian Penal Code. It was urged on behalf of the 
Crown that the charges under section 468 Indian Penal Code 
were mistaken, that in fact the forgery was not committed for 
the purpose of cheating but it was committed for the 
purpose of facilitating the commission of the offence under 
section 408 Indian Penal Code or covering up that -offence 
after it had been committed. We were asked to treat the charges as 
charges which were understood by the parties to be charges not of 
forgery with intent to cheat but of forgery to facilitate or cover up 
the offence of breach of trust by a servant. In our opinion we were 
not entitled to accept this view. Itis not merely a case in which 
the section has been wrongly entered in the charge but the whole 
description of the offence given in the charge is a description of an 
offence under section 468 Indian Penal Code. The allegations are 
that on three separate dates three separate documents were forged 
with the intention that they should be used for the purpose of 
cheating. By no stretch of imagination can it be held that these are 
proper charges ina case either of falsification of accounts or of 
forgery to cover up a case of criminal breach of trust. In our 
opinion we must take the charges as they were framed and consider 
the legality of trying in one trial a personon three charges under 
section 468 and one charge under section 408 Indian Penal Code. 

It is at once obvious that the offence of forging a document for the 
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Cronan. purpose of cheating, that is’ to say, forging a document “with the 


Du. intention that the document so forged shall be used for the purpose 
Jugol Krishnd. Dey Of deceiving some body and thereby inducing that person to part 
Sarkar with property cannot be part of the same transaction as the dishonest 
Messrs. B. Wilcox misappropriation of property entrusted to the alleged forger as a 
Ltd, servant. On the face of it, therefore, the joinder of three charges 
Lodge, F. under section 468 with a charge under section 408 Indian Penal 
m Code cannot come within the provisions of section 235 Criminal 
Procedure Code. It may be noted thatthe Crown does not urge 

that the cheating contemplated in section 468 Indian Penal Code 
consisted in inducing any body to do or omit to do something . 

which he would not do or omit if he were not so deceived, i.e., 
cheating as contemplated by the, second half of the definition of 
section 415 Indian Penal Code. Since the joinder of charges in this . 

case is not sanctioned by section 235 Criminal Procedure Code and 

it is not suggested that it was sanctioned by any other section of 

that Code the joinder is contrary to the direct provisions of section 

233 of that Code. | . | 

In the circumstances we must hold that the trial was vitiated by 
misjoinder of charges and consequently the conviction and the. 
sentence cannot be upheld. 

The Rule is accordingly made absolute, the conviction and the 
sentence passed upon the petitioner are set aside and the case is 
remanded to the lower Court for disposal according to law on 
charges properly framed. The re-trial will be held by some Magis- 
trate other than the Magistràte against whose order this Rule was 
issued. 


The petitioner will be released on bail, pending the re-trial 
of his case before the lower Court, to the satisfaction of that 
Court. 


Pal, J. :—I agree. 


$. C. ; А. T. M. Rule made absolute. 
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APPELLATE CIVIL. 


Before Mr. Justice В. K. Mukherjea, and Mr. Justice 
T. J. Y. Roxburgh. | 


` RAMESH CHANDRA BHADURI 
9. 
JNANADA PROSANNA BHADURI амр OTHERS." 


Decree, re-opening of-—Bengal Money Lenders Act (Act X B. C. of 1940), section 
зо(12 (c) (ii)—Interest, calculation of—Interest on mortgage debt and 
pendente lite—Jnterest pendente lite calculated at 12 per cent—Limitation 
as do amount and rate of interest. 


For the purpose of determining whether the limits of interest prescribed by 
section 30 (1) (c) of the Bengal Money Lenders Act, 1940, have been exceeded in 
awarding interest to the lender, the total interest awarded is to be taken for the 
whole period up to the date of payment and this is to be compared with the 
amount arrived at for the same period calculated at the statutory rate laid 
down in section Зо (1) (c) of the Bengal Money Lenders Act, 1940. It is not 
correct Lo Split this period into two parts and to apply the test to the parts 
separately. 

Where a decree was passed in September, 1928 on a mortgage bond for 
Rs, 8000 as claimed on a mortgage bond for Rs. 6000, interest pendente lite 
calculated at the fate of 12 per cent per annum for 17 1 months and costs : 


Held, that the borrower was not entitled to reopen the said decree under 
section 36 of the Bengal Money Lenders Act, 1940. The decree taken asa 
whole did not make the borrower liable to pay interest at a rate exceeding 8 
per cent, as laid down in section 30 cl, (1) (c) (ii) of the said Act and it was 
immaterial that part of the interest in the decree was actually calculated at 
13 per cent per annum. 

Mahalakshmi v. Shamrangini (1) and Harsukhdas v. Dhirendra Nath (2) 
distinguished. 

Appeal by the Judgment-debtor. 

Application under section 36 of Bengal Money Lenders Act for 
re-opening of a mortgage decree. 

The material facts appear from the judgment. 

Messrs. Nirmal Chandra Chakerbarty and Hiran Kumar Коу 
for the- Appellant. 

Messrs. Jatindra, Nath Sanyal and Ranjit Acharjya Choudhury 


for the Respondents. 
C. А. V. 


*Appeal from Original Order No. 302 of 1940, against the order of N. 
C. Chakrabarty Esq., Subordinate Judge, and Court, of Pabna, dated the 18th 
November, 1940, : 

(1) (1941) 73 C. L. J. 344 i 45 C. W. N. 526. 

(a) (1941). 73 C. L. J. 333 ; 45 C. W. ЇЧ. 609. 
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Cit. The following judgments were delivered : 
1941. Roxburgh, J. :—This.appeal arises out of a refusal by the 
Ramesh Chandra Second Subordinate Judge of Pabna to reopen a decree.in a 
Bhaduri mortgage suit on application being made to him under section 36 


Jobtsds Prosna of the Bengal Money Lenders Act, 19:10. 
hadur i, * The borrower took a loan of Rs. 6000 оп а simple mortgage 
May, 19. bond on the 15th July, 1929. The lender sued for his dues by a 
T suit brought in March, 1937. Though the interest then due 
amounted to some Rs. 3300 in all, so that his claim might have 
been laid at Rs. 9300 the lender gave up some ‘part of his claim 
for interest, reducing his total claim to Rs. 8000. A preliminary 
decree was passed on the 23rd March, 1938, fixing the 24th Septem- 
ber, 1938, as the date for payment, and the amount at Rs. 9867/9/6, 


being made up as follows : 





< Claim ; Rs. 8000 
Interest on the principal Rs. 1044 

Costs Rs, 823-9-6 

"Total......... we Rs. 9867-9-6 


The interest pendente lite amounting to Rs. 1044 was thus cal- 
culated at 12% per cent per annum for a period of %7 1/3 months. 
Final decree was passed on the 26th October, 1938. The decree 
has been executed and the property has been sold for Rs. 3000 
only and purchased by the lender on the 18th November, 1940. 

The only point taken by Mr. Nirmal Chandra Chakravarti, 
who appears for the appellant, is that since interest pendente lite 
has been calculated in the decree at a rate of 12%, the debtor 
has been made liable to pay interest ata rate exceeding 87, for 
that period and that therefore the limits laid down in section 3o 
of the Act have been exceeded. Consequently if the decree is 
reopened the debtor can obtain relief, and thus the provisions of 
scction 36 of the Act are attracted. 


For the respondent it is contended that taken asa. whole the 
decree does not make the borrower liable to рау interest at a rate 
exceeding 8%, and that it is immaterial that part of the interest 
included in the decree has actually been calculated at 1277. The 

-total interest included in the decree is Rs. 3044, and it is conceded 
that this is less than what the plaintiff would have obtained if interest 
had been calculated at 8% throughout. 

The point for decision turns on the interpretation to be given 
to clause (2) of section 30 of the Act. We think that the correct 
interpretation is that contended for by the respondent, and ‘that 
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it is immaterial that in the process of calculation a rate of 127% may 
have bzen taken for parteof the period, namely the period pendente 
dite, provided that the total interest on the principal amount in- 
cluded in the decree including the interest of the period pendente 
lite does not exceed the amount calculated for the same period at 
the limit of 8% laid down in clause (1) (c) (ii) of section 30. 

There appears to be no previous decision on this point. Our 
attention has been called to the cases of Mahalakshmi v. 
Shamrangini (т), and Harsukhdas x.. Dhirendra Nath (2). In both 
the cases there are remarks indicating that in testing whether the 
limits of section 30 had been exceeded or not the interest for the 
total period up to the date of payment, that is to say, interest 
including that for the period pendente lite was taken into account, 
but it does not appear that in either case the particular point in 
controversy here arose at all. Inthe former casc interest was 
originally calculated at 7:4 % compound, and the amount so cal- 
culated was less than the amount arrived at by calculating at 8% 
simple. There was no suggestion that the amount calculated at 
1147, compound for the period Perdemze lite would have exceeded 
the amount calculated at 8% for that period. In the latter case 
the total interest, including that for the period sendente lite 
exceeded 10%, and it was not suggested that the interest for the 
period up to date of suit did not also exceed that rate. Thus in 
both cases for the purpose of testing whether relief could bé 
obtained it would apparently have been immaterial whether the 
period up to date of suit ог Ње two periods up to date of suit 


and from the date of suit up to the date of payment separately were: 


taken as a basis. These cases are therefore not of assistance in 
deciding the present point. 

No doubt ina sense the appellant has been made liable to 
pay interest at r2% since the plaintiff claimed only Ks. 2000 
interest in his plaint, and. the interest pendente lite has been cal- 
culated by the Court at that rate, but in our view, for the purpose 
of applying the test as to whether the limits prescribed by section 
зо of the Act have been exceeded in awarding interest to a lender, 
the total interest awarded is to be taken for the whole period up 
to the date of payment, and this is to be compared with the 
amount arrived at for the same period calculated at the statutory 
rates. It is not correct to split this period into two parts and to 
apply the test to the parts separately. We think that support for 


(1). (1941) 73 C. L. J. 344 ; 45 C. W. N. 526. 
(2) (1941) 73 C. L. J. 333 ; 45 C. W. М. 609. 
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this view is to be found in the definition of “interest” in- 
section 2 (8) of the Act, and from the wording of section зо (2) 
itself. ` 


We think therefore that the learned Subordinate Judge took 
a correct view in declining to re-open the decree in this case. 


The appeal is accordingly dismissed. 
There will be no order as to costs in this Court. 
Mukherjea, J. :—I agree. 


A. K D. G5 A. T. M. Appeal dismissed. 


PRIVY COU NCIL. 


PnzsENT: Lord Atkin, Lord Russell of Killowen; Lord Romer. 
and Sir George Rankin, 


THE BHOWANIPUR BANKING CORPORATION 
LIMITED 


9. 


SREEMATI DURGESH NANDINI DASI. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT FORT 
WILLIAM IN BENGAL] 


Compounding of crime—Public policy—Mortgage executed hy wife in considera- 
tion of Morigagee's promise not to prosecute her husband—Husband’s 
offence non-compoundable—Deed not enforceable—Indian Penal Code (Act 
XIV of 1860), sections 120B, 406, 408, 420. | 


Where a person seeks to escape a legal obligation which he has undertaken 
on the ground that the consideration for his undertaking was the other parties’ 
undertaking not to prosecute fora criminal offence, it is of the essence of the 
defence“thatsthe defendant shall establish a contract whereby the proposed or 
actual prosecutor agrees as part "of the consideration received or to be received 
by him either not to bring or to discontinue criminal proceedings for some 
alleged offence. Such a contract cannot be established unless both parties 
know of the proposed or actual proceedings. While proof that a crime has 
actually been committed is unnecessary, each party must understand that the 
one is making his promise in exchange or part exchange for the promise of 
the other not to prosecute Or continue prosecuting while reparation is to be 


2 
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encouraged where it is possible in criminal cases, insistence on reparation as 
consideration fcr a promise to abandon criminal proceedings is a serious abuse 
ofthe right of private prosecution, The citizen who proposes to vindicate 
the criminal law must do so in the interests of .justice not for his own 
advantage. 


The plaintiffs, a bank, having discovered that K, one of their customers, 
who was related to the manager and other officials of the bank, had been 
allowed to overdraw hisaccount to an extent greatly exceeding the value of 
the security which he offered, instituted criminal proceedings against K and 
Others concerned. "The proceedings were at the request of the parties adjourned 
from time io time by the magistrate. During the period covered by the 
various adjournments the amount due from K to the bank was determined by 
arbitration, various proposals for the transfer to the bank of securities and 
property belonging to K were made and finally the defendant K's wife, mort- 
gaged immoveable property of hers to the bank for Rs. 30,000. In the crimi- 
nal proceedings, K had been charged, with others, with offences under sec- 
tions 120B, 420, 408 and 406 of the Indian Penal Code, only the offence under 
section 420 being compoundable, After execution of the mortgage the bank 
presented to the magistrate a petition that K might be discharged, the 
petition stating that K and the bank һай made up their differences, had 
voluntarily made arrangements for the payment of the sums due from K that 
the Other accused were undergoing trial before another magistrate on charges 
framed under section 420 read with section r20B of the Penal Code and on 
other charges and that it was unnecessary to try them in thecases in which 
they were joint accused with K and that therefore the bank did not wish to 
proceed with the case against,K. The bank having subsequently sued the 
defendant for sums due on the mortgage, she set up the defence that that instru- 
ment was invalid as having been executed as part of the consideration fora 
promise by the bank to withdraw the criminal proceedings against K. 


Held, that notwithstanding that the bank's petition mentioned section 420 
and not sections 406 and 408, nevertheless, K having been discharged in 
respect of all the offences'alleged, the bank as prosecutor had in effect stated 
that they had compounded a non-compoundable offence ; and that as part of the 
terms of composition had been the mortgage granted by the defendant aud 
there was evidence that she knew that fact, the acceptance by the bank of 
the mortgage was contrary to public policy, other action failed. The fact 
that there was a debt actually due from K to the bank was irrelevant in a case 
where the agreement to abandon the prosecution was part of the consideration 
for the payment of that debt, 


Semble : Even if there had been no sufficient evidence to prove knowledge 
Е by the defendant of the existence of the criminal proceedings, and even 
though she would in any event have come to her husband’s assistance in 
order to discharge his civil liability the obtaining of her security in order to 
effectuate the unlawful agreement between K and the bank would have been 
sufficient to invalidate the mortgage. 


Decision of the High Court, Fort "William in Bengal, affirmed, but dictum 
that the money consideration paid to the defendant was illusory disapproved, the 
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position being that it was а real consideration but was not the only considera- 


tion given. 


Privy Council Appeal No. 79 of. 1939 from a decision of the 


High Court, Fort William, Bengal, (Wasim Ali & Henderson, JJ) 


dated June 6, 1938, reversing a decree of the Subordinate Judge, 
24 Parganas dated April 23, 1935. 


The facts are fully stated in the judgment. 

Sir Herbert Cunliffe, К.С. and Wallach for the Appellants. 
W. W. К. Page for the Respondent. 

'The judgment of their Lordships was delivered by 


Lord Atkin: This is an appeal from a decree of the High 
Court of Judicature in Bengal which reversed a decree of the 
Subordinate Judge in favour of the present appellants, the plain- 
tiffs in the suit. The suit was to recover a sum due upon a 
mortgage bond executed by the respondent and for the usual 
relief ina mortgage suit in default of payment. The bond reci- 
ting that the husband of the mortgagor was indebted to the bank 
in the sum of Rs.1,78,965 and that the mortgagor desired to 
reduce his debt by borrowing money by mortgage of her own 
property, provided that the mortgagor borrowed from the bank 
Rs. 30,000 and mortgaged to them the immoveable property there 
stated. The plaint alleged that no part of the principal or interest 
had been paid. The defendant by her written statement set up 
a number of defences such as that she was a purdanashin lady 
and was not fully advised of the nature of the bond, that she was 
coerced into executing it, that it was not duly executed or attested 
and that she did not receive the consideration money. All these 
defences were negatived by the trial judge and nothing further 
has been heard of them. But the defence remained which was 
also rejected by the trial judge but accepted by the High Court 
and is the question in issue in the present appeal. It was that 
the mortgage bond in question was given as part of the considera- 
tion fora promise by the bank to withdraw criminal proceedings 
against one Kalidas the mortgagor’s husband. If established this 
would plainly afford a defence under section 23 of the Indian 
Contract Act. The.law in regard to agreements to stifle prosecu- 
tions is reasonably clear. The Board were referred to the various 
considerations set out at length in the well-known judgment of 
Vaughan Williams, J., in Jones v. Merionethshire Permanent Buil- 
ding Society (т). The learned judge is in fact doing nothing 


(1) [1891] 2 Ch. 597. 
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more than considering the elements that go to the making ofa 
simple contract, for itis of the essence of the defence that the 
defendant should establish a contract whereby the proposed or 
actual prosecutor agrees as part of the consideration received or 
to be received by him either not to bring or to discontinue 
criminal proceedings for some alleged offence. It is of course 
impossible for such a contract to be made unless both parties 
know of the proposed oractual proceedings. Vaughan Williams 
J. inadvertently says “must be cognisant of the crime." Proof 
that there has actually been a crime committed is obviously un- 
necessary. But it is also of course necessary that each party 
should understand that the one is making his promise in exchange 
or part exchange for the promise of the other*not to prosecute 
orcontinue prosecuting. In all criminal cases reparation where 
possible is the duty of the offender, and isto be encouraged. It 
would bea public mischief if on reparation being made or pro- 
mised by the offender or his friends or relatives mercy shown by 
the injured party :should be used as a pretext for avoiding the 
reparation promised. Оп the other hand to insist on reparation 
as a consideration for a promise to abandon criminal proceedings 
is a serious abuse of the right of private prosecution. The citizen 
who proposes to vindicate the criminal law must do so whole- 
heartedly in the interests of justice, and must not seek his own 
advantage. It only remains to say that such agreements are from 
their very nature seldom set out on paper. Like many other 
contracts they have to be inferred from the conduct of the parties 
after a survey of the whole circumstances. 


It is not difficult to apply these principles to the facis of the 
present case. Kalidas the defendant's husband was a vakil of 
the High Court. Не had been employed as.legal adviser of the 
plaintiffs bank: his brother Taradas'had been manager : а 
nephew Birendra was a clerk in the bank. Kalidas and his son 
Jitendra had accounts with the bank; and apparently had been 
allowed overdrafts against security. In 1924 the bank discovered 
that both Kalidas and Jitendra had been allowed to overdraw 
far beyond the value of their securities. They suspended the 
-manager,-and began to require payment from Kalidas without 
‘much apparent result. On April 1st 1925 the bank commenced 
criminal proceedings against Taradas, Kalidas, Jitendra, Birendra 
and one Parindra also a nephew of Kalidas and a customer of the 
bank, charging them with conspiracy to cbeat and defraud the 
bank of 3 to 4 lakhs of rupees. There were apparently other con- 
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Ee current proceedings against the three accused other than Kalidas and 
1941. his son Jitendra ; but the nature of these was not fully explained. 


The Bhowanipur The order sheet of the Magistrate is significant. 
Dining Corporation Sections 120B, 420,408 and 406 Indian Penal-Code. 
v. I-4. Summon accused under section 120B, 420, 408 and 406 
Sm. rA Indian Penal Code for the 6th. | 
6-4. Accused appear. They will give Р. К. of Rs. 2,000 each, 
date 15th April. 

15-4. There is a talk of compromise. Date 24th April. 

24-4. Parties want time. Date 29th April. 

29-4. Case adjourned to 4-5 at the request of both parties, 
on which date either the P. Ws. to be produced or the case settled. 
Accused as before. 

18-5 To Mr. I. J. Cohen for favour of disposal. 

18-5-25. Parties not ready. Application for adjournment filed, 
put up on rst June, 1925. Accused as before. 

1-6-25. The complainant puts in a petition for time. To rsth 
June, 1925, for the last time (illegible). Accused as before. 

15-6-25. Accused Kalidas Roy Chowdhury is reported to be 
ill, m. c. filed and application for adjournment filed. To 29th June, 
1925, for the last time (illegible). Accused as before. 





Lord Atkin, 


29 6-25. The prosecution puts in a petition saying that 
under circumstances stated thereon they do not offer any evi- 
dence. Accused discharged under section 253 Criminal Procedure 
Code. 

Now while these proceedings were being adjourned after the 
“talk of compromise” on April 15th negotiations were proceeding 

. between the bank and Kalidas initiated by a letter of April 26th in 
which he states that though there is no substance in the criminal 
proceedings he is willing to place for settlement the dispute about 
the liabilities of his son and himself in the hands of an arbitrator. 
He suggests certain names and “hope that the matter would thus 
be speedily brought to termination. The bank are now 
pressing. On April 27th they acceptthe proposal for arbitration 
as the axbitrator is willing to arbitrate expeditiously in a week 
orso, but the matter must be placed before the arbitrator by the 
29th without fail. Ifthe submission was not signed by the 29th the 
reference “ would stand automatically cancelled. ” The submission 
was signed on April 3oth : and on May 14th the arbitrator made his 
award that Rs. 1,54,650 was due from Kalidas and Rs. 55,500 from 
Jitendra for which Kalidas also was liable. On May 16th Kalidas 
makes proposals for paying his liabilities by transferring to the 
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bank all his securities and conveying to the bank certain named PC. 


premises. “Ihave already told you that I have no cash money 1941. 
to pay Iam willing to execute an agreement pending Ше com- mpe Bhowanipur 
pletion of the necessary documents of transfer, and in the жеши E dd 
as arranged before the criminal case against us will be withdrawn. ’ 

The bank obviously cannot let this last statement remain unanswer- Sm. Durgesh. Nan- 
ed. “ Тһе directors cannot do anything about the criminal case. — 
They deny that there was any arrangement with him about his Pan sind 
criminal case. It is only his civil liability to the bank which he 

wanted to settle by arbitration and the directors agreed. But they 

can only say before the court this that the liability of Kalidas and 

his son has been fully adjusted with the bank when  Kalidas makes 

payment of the sum decreed against him.” They go on to say that 

the suit can only be adjusted by payment or by mortgaging proper- 

ties of value double the amount for which they are the security. On 

May zoth Kalidas for the first time suggests that he may give the 

bank a property with a net income of Rs. тооо a year, which was in 

fact the property the subject of the present suit. The bank reply 

on May 22nd that they will take the property in mortgage as security 

for such portion as it is worth. They add the significant sentence 

* For the balance Kalidas Babu, if he wants a settlement, must 

make arrangement without delay. " Negotiations as to the mortgage 

of the property in question must have commenced after this, for on 

June 27th the defendant first appears on the scene by signing on 

the bank form a proposal for the mortgaging of the property in suit 

which states that the title deeds have been already supplied, and 

states the amount required as Rs. 30,000. At this date the criminal 

proceedings stood adjourned from June 15th to June 29th “ for the 

last time.” On June 25th the draft mortgage prepared by the bank 

was sent to the defendant and on June 27th it was executed, and 

registered. 30,000 rupees was handed to the defendant, 35,000 

was paid by her husband to the bank in respect of his debt on the 

same day: and as found by the Judge Rs. 5,000 was retained by 

the defendant until July 25th, when it was paid into the bank on her 

behalf by Jitendra. Of this sum Rs. 2338 was retained by the bank 

for the costs of the mortgage and another mortgage of the same date 

by her husband : and the balance was drawn in different sums by 

the defendant over the next 2 or 3 months. As has been said the 

mortgage was completed on June 27th, the criminal case having 

been adjourned to June 29th for the last time. On that date а 

petition was presented to the Court on behalf of the Bank as 

follows ;— 
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Vou In the Court of the Honorary Magistrate, Alipore. 
1941, Prokash Chandra Bose, 
The Bhowanipur VEHSUS 
Бана Соны Kalidas Rai Chowdhury and others 


an "Wn sunt у Section 420/120B I. P. C. 
dini Dasi. The humble petition of Prokash 
DNO Chandra Bose complainant abovenamed. 
але Most respectfully sheweth : — 

That in the above case Babu Kalidas Roy Chaudhury and his 
son Babu Jitendra Kumar Roy Chaudhury have made up their 
differences with the Bank and have voluntarily made arrangements 
for the payment of the monies due from them. 

That the other three accused persons are undergoing trial in the 
Court of the Police Magistrate Alipore and а charge under 
section 420/120B Indian Penal Code has been framed against 
him along with other charges and there is no necessity for Another 
trial. 

That your petitioner therefore does not desire to further proceed 
with the case or adduce any evidence. 


Your petitioner therefore prays that your honour will be pleased 
to discharge the accused. 

And your petitioner, as in duty bound, shall ever pray. 

Alipore—29-5-25. 

It is difficult to see what more cogent proof there could be of 
an agreement to stifle a prosecution. “The accused ” “ have made 
arrangements for the payment of the moneys due from them. ” 
ees. " Your petitioner therefore does not desire to proceed 
further with the case." The reason why this petition is in this 
ingenious form, and was acceded to by the Magistrate is probably 
that suggested by the Chief Justice in his judgment in the similar 
case against Kalidas which is also under appeal The accused 
were charged under sections r20B, 420, 408 and 406 of the Indian 
Penal Code. As the Chief Justice said, “ section 120B is the offence 
of conspiracy to commit a criminal offence and is not compound- 
able. Section 406 is an offence to commit a criminal breach of 

‘trust and is not compoundable. Section 408 is the offence of 
criminal breach of trust by a clerk or servant and is not com- 
poundable. Section 420 is the offence of cheating by dishonestly 
inducing the delivery of property and is, with the permission of 
the Court before whom the prosecution for such offence is pending, 
compoundable by the person cheated (section 345 Criminal Proce- 
-dure Code). It may be due to inadvertence, or it may not be, that 
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the petition for the discharge of the accused mentioned section 
420 but not sections 406 and 408. In any event the accused 
were discharged.in respect of allthe offences not . merely section 
420 but also sections 120B, 406 and 408 which are поп compound- 


able.” The case therefore seems to be -one in which the pro- 


secutors have plainly stated that they- have compounded a non- 
compoundable offence: and it.cannot be disputed that part of 
the terms of composition was the mortgage given by the defen- 
dant. But the evidence does not rest there. The defendant 
and her son Satyendra both give evidence that the defendant was 
‘told by her husband that there were criminal proceedings pending 
and that the mortgage was for the purpose of having them 
withdrawn. It'is trae that they are both unreliable witnesses 
in that some of their evidence as to the payment of the consi- 
deration, the facts of the execution and other matters are untrue. 
Butthis only means that a statement made by such a witness 
cannot be relied on unless supported by independent evidence. 
When the bank state before the Magistrate that there is talk of 
compromise, take adjournments obviously to arrange the com- 
promise, make a compromise which iucludes taking the mortgage 
in question, and then ask to withdraw the case because of the 
compromise there seems little doubt thatthe lady and her son 
were in this respect telling the truth.. It was contended that 
even if the illegal agreement with Kalidas were proved; yet there 
was no reliable evidence that the wife knew of the criminal 
proceedings, and that she would have come to the relief of the 
husband merely to discharge the civil debt. Their Lordships 
must not be taken to accede to the view that even on this state 


` of facts the wife's security obtained by the husband to effectuate 


his unlawful agreement would not be invalidated. But from the 
facts of this case the knowledge of the wife seems an irresistable 
inference. Their, Lordships therefore agree with the decision of 
the High Court, though they do not follow the reasoning of one 
of the learned judges that the money consideration to the wife 
was illusory. It was real enough: but it was not the only con- 


“sideration. They desire also to point out that the learned Sub- 


ordinate Judge has attached undue weight to the fact that here 
there was a debt really due from Kalidas. In this class of case 


‘that fact seems irrelevant if the agreement to abandon a prosecu- 


tion is part of the consideration for payment of the debt. In most 
cases of this kind there isa debt ora liability. Indeed if there 
were not, a demand and receipt of money in consideration of 
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refraining from or withholding a prosecution would apparently in 
itself be a criminal offence. 

Their Lordships will humbly advise His Majesty that this appeal 
be dismissed. 

The respondent having relied on an infringement of public _ 
policy has successfully maintained on appeal her contention : and is 
entitled to her costs of this appeal. 


Hy. S. L. Polak & Co.: Solicitors for the Appellants. 
Stanley, Johnson & Allen г Solicitors for the Respondent. 
к. с, С. А Appeal dismissed. 


CIVIL REFERENCE. 


Before Mr. Justice С. C. Biswas and Mr. Justice 
T. J. Y. Roxburgh. 


SITARAM BHATTACHARJEE 


9. 
PANCHA MUCHI.* 


Bengal Agricultural Debtors Act (VII B. C. of 1936), section 34—Civil Court, 
stay by—Concurrent jurisdiction if can be exercised by Civil Court in matters 
before the Debt Settlement Board—Liability partly before and partly after 
15 Fanuary, 1940. 

If a debtor in his application to the Debt Settlement Board included a liabi- 
lity partly before and partly after the 1st January, 1940 (when the Act was 
amended), the Debt Settlement Board itself was the only authority which has 
jurisdiction to decide whether any part of the liability was a debt or not. 

A question of partial stay by the Civil Court could arise only if a claim for 
the period subsequent to the Ist January, 1940, was not included in the applica- 
tion before the Debt Settlement Board or if the Board had already decided the 
question that the portion of the claim was not a debt. 

Civil Courts should not exercise concurrent jurisdiction in matter which have 
been relegated to the Debt Settlement Board. 


*Civil Reference No. 3 of 1941 by B. Mukherji, Esq., Munsiff, Bongaon 
(Jessore) in Small Cause Court Suit No. 116 of 1941. 


v А a эж pw 
Voi. 74.] HIGH COURT. 


Reference under Order 46, Rule т of the Code of Civil Proce- 
dure by the Muns:ff, Bongaon. 
The material facts will appear from the following 


REFERENCE: 
Г Statement of the facts of the case. 


On the 21st April, 1941, one Sitaram Battacharjya instituted a 
suit in my Court against Pancha Muchi, the sole defendant, claim- 
ing a share of the produce of the land in controversy which was 
cultivated by the latter under the system known as “barga” in this 
part of the Province. The said claim covered a period of two years 
only—:346 and 1347 B. S. 

The suit was registered as a small cause (Small Cause Court Suit 
No. 116 of 1941) and it will hereafter be referred to as the ‘barga’ 
suit. 

On the 7th May, 1941, this Court received а notice under 
section 34 of the Bengal Agricultural Debtors Act from the Khalish- 
pore Debt Settlement Board and the proceedings in this suit were 
stayed. 

It will be re-called, however, that a ‘barga’ suit does not seem 
to come within the scope of the Bengal Agricultural Debtors Act— 
because a ‘barga’ claim is not а debt as defined in section 2(8) of 
the said Act— Vide clause (iii) to sub-section 8. 

On the gth June, 1941, the plaintiff filed an application before 
me praying that he might be permitted to proceed with this suit in 
so far as his claim falls after the first day of January, 1940—liabi- 
lities incurred after that date being not debt within the meaning of 
Bengal Agricuitural Debtors Act. In other words, he seeks permis- 
sion of this Court to proceed with his suit for the latter part of 
1346 B.S. (which is posterior to the first January, 1949) and the 
whole of 1347 B.S. (The petition refers to “ Kists" which is an 
obvious mistake. The present suit is not a suit for arrears of rent 
and no question of Kists-can. possibly arise. It may be noted, 
however, for the sake of clarity that the plaintiff claims two crops— 
paddy and *Musuri. The former grows in the first part of the year 
and the latter in the closing quarter. Hence the claim for the 
‘musuri’ crop of 1346 B. S. is a liability which falls after the rst 
January, 1940). ` 

These are the facts. 
LL, Points of law. 


I venture to raise two- points of law on the facts stated above. 
First, if a Civil Court receives а notice under section 34 of the 
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Bengal Agricultural Debtors Act іп a ‘barga’ suit is it bound to stay 
the proceedings of that suit in view of the fact that a ‘barga’ claim is. 
not a debt within the meaning of the Bengal Agricultural Debtors 
Act? CERA : 

Secondly, if the above question be answered in the affirmative, is 
the Civil Court entitled to proceed with the barga suit inso far as 
the claim falls after the rst January, 1940? 


ПТ. А discussion on the points raised and my 
| humble opinion. 


I would have left the matter here. But Order 46, Rule т 
enjoins that the referring Court should submit “ its own opinion ” 
on the point raised. Hence I am proceeding to record my opinion 
along with reasons therefor. Not that I do not entertain any reason- 
able doubts on the points raised. I would not have, in that case, · 
dared to inflict this reference on their Lordships. But that the 
opinion I have, tentatively formed is open to reasonable doubts which 
Lentertain. Hence this reference. 

Section 20—as it now stands after the amendment of 1940— 
provides frez айа that the Board shall decide “whether a liability 
is a debt or not. ” 

Before the amendment of 1940, the Board had only the power 
to decide under section 20: whether a person'is a debtor or not. 
The question then arose if the Civil Court was competent to enquire 
whether the applicants before the Boards were debtors or not. And 
-it мав held in the majority of reported cases that the Board's juris- 
.diction to decide this matter was.final and exclusive and that the 
-Civil Courts. were: not competent to embark -on an enquiry of this 
nature. (42.C. W. N. 173, 293 and 481). 

Applying the same principle to the present section 20, it would 
seem that the Board's jurisdiction to-decide whether a liability isa 
debt or not is final and exclusive and that it is not. for. the Civil 
Courts to say—in disagreement with the Board—that this liability is 
a debt and this is not. Civil Courts. would, then exercise a con- 
current jurisdiction with the Debt Settlement Board (which is being 
referred.to simply as the Board) though it has been held that they 
have no such jurisdiction. : l 

It would, therefore, appear that the case of Nur Mia.v. Noakhali 
Bank (1) which was followed by another decision reported in page 
497 of the same volume is no longer good law in so far аз they laid 
down that on receipt of a notice from the Board the Civil Court is 
entitled to enquire if the liability in respect of which the notice has 

(1) (1938) 43 С. W. N. 322. 


Von, 14 HIGH COURT. ` 


been issued is a debt or not. Nor does the case of Heniendra Nath v. 
Purnacharan (т) appear to be а good law on the point for precisely 
the same reason. The last mentioned case is in respect of a ‘barga’ 


.claim after the claim had culminated ina decree and there' his 


Lordship, Edgley, J, referred to the case of Núr Міл (2) and 
followed it. It need hardly be added that all these cases turned on 
the construction of. old section 20. 

This being the position, it would seem that if section 20 has to 
be strictly interpreted, the Civil Court has no jurisdiction to enquire 
if a particular liability is а debt or not—however much mistaken the 
Board might be.in taking cognisance of that liability. 

In the present case, therefore, I have no jurisdiction to enquire 
if the ‘barga’ claim is a debt or not or if the claim in so far as it falls 
after the rst January, ‘940, isa liability or not to be hit by the 


‘provisions of the Bengal Agricultural Debtors Act. Determination 


of that question falls within the exclusive jurisdiction of the 
Board. 


If the Board has fallen in error—as it seems, it has—the plaintiff 
in this small cause suit before me can take the matter before the 
Appellate Officer under section до of the Act and have his relief 
there. It seems that this Court cannot sit in appeal over the Board 
in this summary way. - 

This is one aspect of the matter. Another aspect seems to be: 
* should this extreme interpretation of section 20—isolated from 
the rest of Ше Act—be countenanced ?” If section 20 be read and 
considered with other provisions of the Act, the conclusion seems 
to be ineluctable that the Board has no jurisdiction whatever to take 
cognisance of liabilities that have fallen due after the rst January, 
1940 and also of ‘barga’ claims which are “non-debt” within the 
meaning of the Bengal Agricultural Debtors Act. When the Board 
issues notices under sections 33 and 34 of the Act, having no 
jurisdiction whatever to do the same, it is for consideration if such 
notices are not void altogether and liable to be dis-regarded by the 
Civil Courts. 

To take but an extreme illustration, if a Civil Court receives 
a notice under section 34 in a pending Title Suit (where the ques- 
tion of immovable property is concerned and nothing else ; no 
mesne profits and nothing which can even be remotely called 
a debt) will the Court stay the proceedings? The answer cannot 
very well be in doubt inspite of the present section 20. 


(1) (1940) 44 C. W. ЇЧ. 1045. 
(2) (1938) 43 C. W. N. 322. 


410 


Civic, 


1941. 
х= г? 
Sitaram Bhatta- 
charjee 


ve 
Pancha Muchi. 


440 


CiviL. 


1941. 
меч? 


Sitaram Bhatta- 
charjee 


v. 
Pancha Muchi. 


tHE CALCUTTA Law JOURNAL. [Vol. 74. 


True, section 4o is there and mistakes on the part of the 
Board can be rectified by Appellate officers. But that does not 
seem to be any reason why the Civil Court should consider itself 
bound by notices which, on the face of it, are without jurisdiction 
and therefore void. 


At any rate, such a view has been taken by the Hon’ble Court 
on an analogous matter in two reported cases. Section 8 (5) of 
the Act authorises a Board to entertain a further application in 
respect of a debt under certain circumstances. Now let it be 
supposed that an application in respect of a certain debt is rejec- 
ted bya Board. The debtor files another application in respect 
of the same debt before the same Board or a different Board. That 
Board issues a notice under section 34 to the Civil Court. It 
was held in 44 C. W. N. 984 followed in 45 C. W. N. 82 that the 
Civil Court is at liberty to disregard such notices, as section 8 (5) 
contemplates those cases of oversight when а debt was not included 
in the first application. It was then not said that this mistake on 
the part of the Board ought to have been set right by the Appellate 
forum set up by the Act. 


This view of considering section 20 along with the rest of the 
Act seems to imply, however, that the word—liability—as it occurs 
in section 20—means liability incurred after the rst January, 
1940, and which isa non-debt as defined in section 2 (8) of the 
Act. But does not this mean that we are reading words in section 
20 which are not there ? 


This is one consideration. Another seems to be that if the 
term—liability—be so narrowed down, all the remaining liabilities 
bid fair to be debts withing the meaning of the Act. If that be 
so—l am not quite sure that this is so—nothing has been left 
to the Board to decide whether a liability is a debt or not. In 
that case, the expression—whether a liability isa debt or not— 
as it occurs in section 20—would be otiose and that would 
offend the cardinal principle of interpretation of a statute. 


Having regard to the considerations mentioned above, I am 
inclined to adopt a liberal construction of section 20 instead of 
countenacing the extreme interpretation thereof. But I entertain a 
reasonable doubt if such a construction is not open to the objec- 
tions mentioned above. 


I therefore pray that I may be given such directions as would 
appear to their Lordships fit and proper by a decision of their 
Lordships’ Court. 


Vor. 74.] HIGH COURT. 


Messrs. Abdul Ali and Purna Chandra Basu in support of the 
Reference. 

No one in Opposition. 

C. A. V. 

The judgments of the Court were as follows : 

Biswas, J, :— This is a Reference under Order 46, ruler of 
the Code of Civil Procedure made by the Munsif of. Bongaon in the 
district of Jessore in a suit which was filed in his Court on the 215 
April, 1941, by one Sitaram Bhattacharyya against Pancha Muchi 
for recovery of a share of the produce of some agricultural land 
which the defendant held under the plaintiff under what is known 
as the darga system. Тһе claim was in respect of two years 1346 
and 1347 B. S. that is to say, from the middle of April, 1939, to 
the middle of April 1941, and there was a prayer in the. alternative 
for recovery of the price of the crops at the current market rates. 


The suit was duly registered by the learned Munsif asa Small 
Cause Court suit. - 

It appears that the defendant thereafter approached a Debt 
Settlement Board at Khalispore, and on the 7th May, 1941, the 
` learned Munsif received a notice from that Board under section 
34 of the Bengal Agricultural Debtors Act, 1935, with the result 
that the proceedings in the suit were stayed. On the gth June 
following; however, the plaintiff made an application to the learned 
Munsif for vacating the stay order іп part, namely, as regards that 
part of the claim which related to the period after the rst day of 
January, то4о, and it is because the learned Munsif entertained a 
doubt as to how he should deal with this application that he made 
the present Reference. 

Two questions have been formulated by him, and they are in 
these terms :— 

r.' Ifa Civil Court receives a notice under section 34 of the 
Bengal Agricultural Debtors Act in а бага suit, is it bountl to 
stay the proceedings of that suit in view of the fact that a ġarga 
claim is nota “debt” within the meaning of the Bengal Agricultural 
Debtors Act ? | : 

2. Ifthe above question be answered in the affirmative, is the 
Civil Court entitled to proceed with the дауда suit in so far as the 
claim falls after the rst January, 1940 ? 

On the statement of facts submitted to us it does appear that 
the first of these questions atall arises in the case. By this appli- 
cation of the gth June, 1941, the plaintiff did not challenge the 
whole of the stay order, but merely asked that he might be allowed 
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to proceed with the suitin so faras part of the claim was com 
cerned. This is the subject-matter of the second question, and in 
our opinion an answer to this question should be sufficient to dis- 
pose of the Reference. 

The question evidently arises because of the amendment in- 
troduced in то4о in the definition of “debt” in-section 2, sub- 
section (8), of the Bengal Agricultural Debtors Act, whereby a 
debt was limited to include only liabilities incurred prior to the 


first day of January, 1940”. From this point of view it may no 


doubt be contended that the claim in respect of the period sub- 
sequent to the first day of January, то4о, is not а debt within 
the meaning of the Act, and that the provisions of the Act cannot 
consequently operate on this part of the suit. The effect of 
section 20 as last amended cannot, however, be ignored. This 
section as it now stands expressly provides that if any question 
arises in connection with proceedings before a Board under this 
Act, whether a person is a debtor or not, or whether a liability 
isa debtor not, the Board shall decide the matter. It is not 
disputed that the amended section applies to the present suit, 
which was in fact instituted long after the amendment had come 
into force. Where, therefore, rightly or wrongly, the debtor has 
chosen to include a liability incurred, partly before, and partly 
after, the 1st January, 1940, in his application to the Debt Settle- 


-ment Board under section 8, it seems to us that the Debt Settle- 


ment Board itself is the only authority which has jurisdiction to 
decide whether any part of the liability is а debt or not. A 
question of partial stay of a suit pending in a Civil Court on 
receipt of a notice under seetion 34 can arise, only if the claim 
for the period subsequent to the 1st of January, 1940, is not 
included in the application before the Debt Settlement Board, 
or if the Debt Settlement Board itself decides under section 20 
that this portion of the claim is not a debt and that the Board can- 
not, therefore, deal with it. 

This was the view taken by this Court in ‘another Reference 
which was disposed onthe 8th of July last (Reference No. 1 of 1941). 

We may add that though, as stated above, the first question 
raised by the learned Munsif in this Reference does not pro- 
perly arise, the answer to it must also be governed by .the. same 


-considerations. As the learned Munsif ‘correctly points -out, it 
715 not intended that in respect of matters which have been expressly 
-relegated to Debt Settlement Boards for adjudication, Civil 
: Courts should exercise a concurrent jurisdiction. To hold otherwise 


Vor. 74.] a нібн боой. 


would be to defeat the whole object of this special legislation as dis- 
closed in its various provisions. 

The Act itself indicates the procedure which any party 
aggrieved by a stay notice under section 34 may appropriately 
follow. Apart from the right of appeal which section 4o confers 
against any decision or order of a Board under the Act, section 
44 provides that any person interested may apply to the Board 
to review any decision or order passed by it. We cannot help 
thinking that in most cases difficulties arise because the orders 
for issue of notices under section 34 are made ex-parte, but these 
difficulties could more often than not be removed by the Boards 
themselves, if only the parties concerned properly represented 
the matter to them, instead of applying to the Civil Courts for 
redress which they are powerless to give. The Boards also might 
perhaps in many cases avoid creating unnecessary difficulties 
by the exercise of some care and attention in examining the 
nature of the claim before making an order for the issue of a notice 
under section 34. 

Let this opinion be forwarded to the learned Munsif for neces- 
sary action. —— : 

Roxburgh, J, :—I agree. 

P. R. ; R. M. Reference answered. 


APPELLATE CRIMINAL. 
Before Mr. Justice C. Bartley and Mr. Justice R, F. Lodge, 


|. ABU PRAMANIK AND OTHERS 
EA 
THE EMPEROR.* 


Misdirection—Indian Penal Code (Act XLV of 1860) sections 302 and 34— 
` Charge to jury—Reference to standard text book, if misdirection—Opinion of 
expert. - КС i : 
In а trial оп а charge of murder, the question was raised as to whether 
the injury was suicidal of homicidal and the ‘Sessions Judge їп his charge fo 


*Criminal Admitted Appeal No. $29 of 1940, against the order of 5. К. 
Chatterjee, Esq., Sessions Judge, Bogra, dated 2nd of August, 1940. ` 
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the jury referred to Lyon’s Medical Jurisprudence a standard text hook in 
dealing with the question and also referred to the opinion of the doctor and 
the reasons on which it was based, pointing out that the testimony of the 
doctor was that of an expertand that great weight should be attached .to it 
saying at the same time that the jury might discard the opinion if they found 
that there were good grounds for doing so. 


Held, that neither of the directions were misdirections. 
Appeal by the accused. 
‘The material facts will appear from the judgment.. 


Messrs. Jitendra Nath Banerji and Nirmal Kumar Sen for the 
Accused. : : І i 


Mr. Bireswar Chatterji for the Crown. 
The judgments of the Court were as follows : 





Bartley, J. : 
learned Sessions Judge of Pabna and Bogra on a charge framed 
under section, 302/34 of the Indian Penal Code. The jury by 
a majority of 5/4 found them all guilty under that section and the 
learned Judge in accordance with that verdict sentenced them to 
transportation for life. 


The case for the prosecution briefly was that these four appel- 
lants and another man Mahiruddin Fakir who has been examined 
as an approver in the case murdered one Kusumbala wife of 
Sasadhar Das on the night of the 315ї January, 1940. It was the 
case for the prosecution that the appellant Abu was on bad terms 
with Sasadhar Das and that at the time of the occurrence there 
was a criminal case pending against Abu which Sasadhar Das 
was conducting on behalf of the prosecution. This case was 
actually fixed for the ist of February, 1940, and Sasadhar Das 
left home in connection with it on the afternoon of the murder. 

The story is that on that night the decased woman was sleeping 
in a hut with a girl called Nanibala who was about eight years of 
age. The four appellants and the approver came into the hut 
that night and three of them seized the woman and held her down 
while the appellant Abu slashed her across the neck with a dao. 
The deceased woman attempted to resist апа produced a dao from 
under her pillow with which she cut the appellant Arikulla on 
the left thumb. The appellants then removed her body from the 
chouki on which she was lying, laid her .on the ground on her back, 
covered her with a quilt and ran away. 


Nanibala raised an alarm and her father, Sasadhar's mother and 
other witnesses came up. 


‚ VoL. 14.] z HIGH COURT, 


Imformation was lodged to the thana on the next day at 
12 O'clock. The body was sent for post-mortem examination 
and the Civil Surgeon found two injuries on the neck. One of 


.these was a superficial wound in front of ponium-adami vertical 


А 


іп character and about 1” long and joining the oblique wound. 
The other which was the fatal injury was an incised would running 


from below the lobe of left ear -and extending obliquely down and 


forwards to about 3%” below and to the right of ponium-adami 
cutting lower edge of Hyoid bone and thyroid cartilage and the 
left jugular vein was severed. The lower end of the wound is 
bifurcated. 

The opinion of the doctor was that both these injuries were 
suicidal and to that opinion he adhered when giving evidence in 
Court. He admitted however that it was possible that the fatal 
injury might have been homicidal injury. 

The appellants Abu and Abbas were arrested on the 4th of 
February and the approver on the 6th: The latter: produced a 
dao from his house. The prosecution case was that this was the 
dao which belonged to the deceased woman and which the 
appellants had taken away from her house in mistake for the dao 
which belonged to Abu. 

There was а test identification^leld in Bogra jail at which the 
appellants Abbas and Arikulla were identified by the witness 
Nanibala. 

The defence of the accused was that the deceased woman had 
actually committed suicide and it was suggested that Sasadhar 
Das, her husband took advantage of it to implicate the accused 
because they were his enemies. 

In addition to the evidence of the approver there was the 
direct testimony of the girl Nanibala who said that there was a 
lantern burning in the room and that she saw five men there 
among whom she named two, and subsequently identified Abbas 


and Arikulla.. It is not of course disputed that the death of 


Kusumbala was due to the injury to the throat and the neck and 
the two main questions before the jury were, first, as to whether 


that injury was homicidal or suicidal and secondly whether if it 


was homicidal the appellants or any of them were guilty of 
murder. я : 

Various criticisms have been levelled at the charge delivered 
to the jury by the learned Judge.. It is contended in the first 


.place that his directions onthe law applicable to the case were 
insufficient. Now in dealing with the charge he explained sec- 
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tions 299 and 300 of the Indian Penal Code to. the jury. He said 
quite correctly that although there was a keen contest as to whether 
this was a case of suicide or homicide it has not been disputed 
that the intention was to cause death. He went on quite correctly 


.to say that ifit was a case of homicide undoubtedly murder had 


been committed. There is nothing inadequate or incorrect in 
this explanation of the law and it was on the evidence in the par- 
ticular case a sufficient and proper direction to the jury. : 
With regard to section 34 of the Indian Penal Code he said 
thatthat section prescribed the principle of joint liability, Не 
then adverted to the evidence which was that three of the accused 


.had held the woman while the fourth man cut her throat and 


he said that if a criminal act was done by several persons in 
furtherance of the common intention of alleach of these persons 
was liable for that act in the same manner as if it was done 
by him alone. As the purpose is common so must be the res- 
ponsibility. И 

We are quite satisfied that upon the evidence іп the case this 
direction with regard to the essential elements of section 34 Indian 
Penal Code was both correct and sufficient. . 

The charge of the learned Judge has further been criticised on 
the ground that it was incorre¢t for him to refer as he did do to 
Lyon’s Medical Jurisprudence when dealing with the question 
whether the injury was homicidal or suicidal. а 

In the first place it was certainly competent for the learned 
Judge to refer to a standard text book when a question such as that 
which had to be decided by the jury in the present case was being 
discussed. Secondly we have considered carefully the charge actually - 


. delivered by the learned Judge on this aspect of the case and we 
„are satisfied that it was full and fair and that the evidence in support 
-of both the theories was placed before the jury ee and 


impartially. | 
The learned Judge began Бу pointing out that in the opinion of 
the doctor the injuries were suicidal and he then summarised the 


-reasons which the doctor gave for that opinion. He told the jury 


that the testimony of the doctor was that of an expert and that great 


-weight should undoubtedly be attached to it. He went on to say 


quite correctly that they might discard that opinion if they found 
that there were good grounds for. doing so. 

He then put in detail to the jury the points in the evidence 
which were consistent with the theory of suicide and his comment 
on that aspect of the case further was that the doctor did not have 


І 
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before him the entire evidence adduced in the case and that it was 
„Ше duty of the jury to consider that entire evidence and then 
decide which theory they should accept. 

.He made it perfectly clear’ to the jury that if they found that it 
was а case of suicide the accused must be acquitted or that if there 

-was reasonable doubt as to whether it was suicide or homicide the 
duty of the jury was also to acquit them. 

He then went on to point out the circumstances which militate 
against both the theories and in doing so he made certain references 
to Lyon’s Medical Jurisprudence. As has already been said he was 

"certainly entitled to refer to this book and we are unable to 
‘hold that in so doing he | can be held to have misdirected the 
шу. 

The charge contains a very full and complete summary of all the 
evidence оп the question. whether the injury was homicidal or 
suicidal and we are satisfied that that aspect of the case was put to 
the jury correctly and completely. 

The learned Judge went on to say that if the jury found that the 

_ injury was not suicidal but homicidal the crucial point for deter- 
mination as whether it was the accused who participated in the act 
of killing. He then discussed the evidence of the solitary eye 
witness the girl Nanibala who was about ro yearsof age. He 
warned to jury that young girls were impressionable and liable to be 
easily tutored and that therefore they should treat her evidence with 
extreme caution. He pointed out the discrepancies in her various 
statements and emphasised that she did not disclose at once either 
the details of the assault or that she had recognised any of the 
assailants. 

The learned Judge then dealt with the.evidence of the approver. 
He gave all the necessary warnings to the jury as to the manner in 
which they should treat this evidence and he pointed out that there 
were certain aspects of the story told by him which it was very 
difficult to accept. 

He then went on to deal with the question of corroboration of 
the approver and in this connection referred to the evidence of the 
other witnesses and to the injury on the left thumb of the appellant 
Arikulla and to the important fact that according to the prosecution 
сазе the. dao which was found in the -hut of the.woman actually 
belonged to the appellant Abu while the dao produced by the 
approver.and which according. to him had been taken away by the 
murderers after the occurrence belonged to the .deceased woman 
zKusumbala. 
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His charge on this point was criticised on the ground that he 
told the jury that if they believed that the dao belonged to Abu the 
approvers evidence was amply corroborated. 

We are quite unable to say that there was anything inappropriate 
in the use of this adjective. Ifthe jury did accept the prosecution 
case that the dao found near the deceased woman belonged to the 
appellant Abu and not to her, it was certainly very strong evidence 
that the death was homicidal and not suicidal and the Judge was 
perfectly correct when he stressed its importance before the 
jury. І 

On careful consideration of the whole charge delivered by the 
learned Judge and of the argument advanced on behalf of the 
appellants we are satisfied that in the present case there is no 
misdirection and no material non-direction which could possibly 
warrant any interference with the majority verdict of the jury. 

Tn our opinion that verdict must be sustained and this appeal 
must be dismissed. | 

Lodge, J. :—I agree. 


P. R Appeal dismissed. 


PRIVY COUNCIL. 


Present : Lord Athin, Sir George Rankin and 
Lord Justice Clausor. 


COMMITTEE OF MANAGEMENT OF GURDWARA 
PENJA SAHIB AND ANOTHER 
v. 
LIEUTENANT SARDAR MOHAMMAD NAWAZ 
. KHAN AND OTHERS. 


. [On Аррквлт, rRoM THE HicH Court or JUDICATURE 
AT LAHORE]. 


Sil Gurdwara—Houses attached to shrineOccupation by SadhusLand- 


owner, claim to malba~Alleged dedication—Presumption—Evidence. 


The proposition stated in paragraph 89 of Rattigan's Digest that “all property 


acquired by individual members of a religious fraternity belongs, asa general 


rule, to the religious institution to which they are attached” is. not supported 


Vor. 14.1 PRIVY COUNCIL. 


by Tota Puri v, Padam Puri (1) and is not advanced as the statement of a 
legal presumption. It is the statement not of a rule but of a practice which 
enquiry has shewn to obtain in most fraternities. To presume that a parti- 
cular Udasi shrine following a certain practice because on acount of all reli- 
gious institutions throughout the particular Province the practice is found to 
obtain in the majority of casts is a course of reasoning unwarranted by 
principle or authority. Toan institution such as a dekri a rule will not in 
general be applied which cannot be collected from its own constitution or 
practice as proved in evidence and a rule such as that above stated is open 
to the greatest doubt unless it be written large in the conduct and history of 
the fraternity. A certain village included an area occupied by a religious 
institution, subsequently declared to be a Sikh Gurdwara, consisting of tombs 
of a Hindu ascetic and his chela. To the tombs were attached a langar or 
free kitchen with appurtenant buildings. In addition the area Occupied by 
the institution included various compounds inhabited by those connected with 
the tombs. On behalf of the shrine it was claimed that the whole area in- 
cluding the houses in it was in the same position as the tombs and not 
subject to any rights of the owner of the village, and that in any event 
the right to occupy the houses was vested in the shrine for so Jong as the 
shrine should continue to exist. The owner disputed those claims, apart from 
the tombs themselves and the Zangar, and claimed in addition by village 
custom rights in the malba or materials of which the houses were built, There 
was no evidence that any of the village-owner's predecessors in title had taken 
possession of any of the houses when a sadhu died, 


Held, on a review of the evidence (x) that the area in dispute asa whole 
and the houses on it had not becomé dedicated to the shrine so as to make an 
end of the ownership of the village-owner permanently or until such time as 
the shrine should cease to exist. (2) That there was no dedication of the 
right of occupation of the area in the shrine through occupation of the houses 
by the sadhus although the dedication of a right of occupation was not im- 
possible in law. (3) That the village-owner was entitled by special custom 
to the жайба of the houses. The case for dedication was not made out merely 
by evidence of neighbourly or considerate conduct towards a religious 
institution or by showing that small profits had not been exacted by the 
proprietor from persons held in general esteem nor was it to be made out by 
shewing that the sadkus dependent on the mahant secured his help for repairs or 
sought his help in other ways. 


Privy Council Appeal No. 62 of 1939 from a decree of 
the High Court, Lahore, dated July 16, 1936, ( Coldstream and 
Blacker, JJ) reversing decree’ of the Sikh Gurdwaras Tribunal 
dated November 18, 1935. 


The village of Kot Fateh Khan in the Attock district of the Pun- 
jab included an area of 28 kanals 1 marla within which lay a shrine 
for which the appellants were the committee of management. On an 
application made to have the shrine declared a Sikh Gurdwara, which 
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came before a tribunal constituted under the Sikh Gurdwaras Act 
(Punjab Act VIII of 1925), the contesting respondent, Lieut. 
Sardar Mohammad Nawaz Khan, the owner of the village, objected 
by. petition dated April 25th 1931, that the area claimed as belong- 
ing.to the institution was his sole property, that he was the owner 
of the mala of the houses and buildings that their sites reverted 
to him if a non-proprietor occupant died childless, abandoned the 
building, or alienated it without his permission. The tribünal, the 
shrine being declared to be a Sikh Gurdwara, by a majority (Hilton 
J, the President, dissenting) decided against the owner’s claim. The 
High Court: upheld Hilton J’s view.and the shrine by its repre- 
séntative had appealed. ‘The facts are set out and the „evidence 
reviewed in detail in the judgment. 


Wallach for the Appellants. 
/. M. Gover, K. С. апа J. E. Godfrey for the Respondent 
Their Lordships’ judgment was delivered by : 


Sir George Rankin: The dispute in this case ейн to an 
area of 28 kanals and т marla (nearly three acres) situated in the 
village of Kot Fateh Khan in the Attock district of the Punjab. 
Within this area lies the tomb (samadh) of a Hindu ascetic Baba 
Than Singh who is said to have died in or about'1793. This tomb 
has long been held їп veneration and had become a Udasi shrine 
(dehri от deri) before the Punjab came under British rule. The tomb 
of his disciple Chet Ram lies near to that of Than Singh, but the 
religious institution is known as the Deri Babu Than Singh. It 
would appear to be in enjoyment of one if not two jagirs or assign- 
ments of revenue dating from Sikh times. At its head there has 
been a long succession of mahants and in the area now in question 


have lived the sadhus connected with the institution: as well as 


the mahant. A angar or free kitchen with certain buildings 
attached thereto has also been maintained there. The various com- 


"pounds or closes comprised in the area are referred to іп the judg- 


ments and decrees of the courts in India as ikatas Nos.. -179 to 230, 
these being the numbers given to them in the khasra abadi register 
of 1862 at the first regular settlement. 


The village is said to have been founded in the 16th century 
by an ancestor of. the first respondent Lieutenant Sardar Moham- 
mad Nawaz Khan (herein called the respondent). Its inhabitants, 
apart from those connected with the shrine, are Muslim cultivators 
and one or two Aamins e.g. Ше blacksmith, the carpenter. “At 
the first regular settlement in 1862 the proprietors consisted of à 
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number of members of the respondent's family but in or about 
1882 a partition was made between three branches of the family. 
- By this the village was divided into three portions called Abadi 
Kot Khas, Abadi Kot Bala and Abadi Deri Baba Than Singh. 
This last portion was included in the share which fell to the res- 
pondent’s predecessor. It includes the land in suit which is 
separated from that part of the village Kot Khas in which the 
cultivators and damins live by some зо yards or more of culti- 
vated land. 

The respondent was а minor when-in 1903 he succeeded to the 
property on the death of his father, and from 1903 to 1924 the 
Court of Wards was in charge of his estate. Since 1924 the res- 
pondent has had the management of his own property and has 
asserted rights as proprietor of the village over the area in question 
which are now contested by those interested in the shrine. It is 
not now disputed by the respondent that the sites of the two samadhs 
must be treated as having been dedicated to the religious institu- 
tion and that the /engar buildings belong to it permanently. But he 
contests the appellants’ claim on behalf of the shrine that the whole 
area of 28 kanals and r marla together with the various houses 
thereon is in the same position as the samadhs, and that he has 
no rights init; asalso their claim that in any event the right 
of occupation is vested in the shrine and continues so long as the 
Shrine exists. He claims moreover certain rights by village custom 
in the alba or materials of which the houses are built, which 
rights are denied by the appellants. 


'These matters came originally before a tribunal constituted 
under the Sikh Gurdwaras Act (Punjab Act VIII of 1925). Ап 
application having been made to have the shrine declared to be 
а Sikh gurdwara, the mahant objected that it was a Udasi insti- 
tution and not within the Act. The respondent by petition dated 
25th-April, 1931, objected that the area claimed as belonging to 
the institution was his sole property ; that he was the owner of 
the malba of the houses and buildings, and that their sites reverted 
to him if a non-proprietor occupant died childless, or abandoned 
the building, or alienated it without his permission. In effect 
his claim was to treat the mahant апа the sadhus as non-proprietors 
occupying separate houses with permission of the proprietors and 
subject to the rights which the custom of the village gave to the 
proprietor. 'The mahant's objection at first succeeded but in 
March, 1935, it was compromised on appeal to the High Cout 
and the institution was declared to be a Sikh gurdwara. It thus 
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‘became necessary to decide the various matters raised by. the res- 
póndént's petition and the Tribunal received oral and documentary 
evidence thereon in considerable quantity. .On the 18th.Novem- 


‚бег, 1935, the Tribunal by a majority determined that— . 


the petitioner is owner of.the sites of ZAafas Nos. 179 to 230 
butaslong as the shrine exists there is no right of reversion in 
favour of the petitioner ; it has a right of occupation of the whole 
area of 28 kanals 1 marla and there is no right of reversion, in 
favour of the petitioner, of the site or maida of any house over 


this area'in the event of the occupant thereof dying issueless or 


abandoning or alienating the building without the permission of 


-the proprietor. 


Apart from the two? angke and. the /axgar Hilton J.. 
President of the Tribunal dissented from this decision of s two 
colleagues save as regards the declaration of the respondent’s 


'ownersbip. : On appeal to the High Court Coldstream and Blacker 
JJ: agreed with. Hilton J.. The High Court's: decree of. 16th 


July, 1936, declared the petitioner (the -present respondent) to 
be the owner of the sites of ;Za/as 179 to 236 "except the sites of the 
two gurdwaras Dehri Bhai Than Singh and Dehri Bhai Chet Ram”; 
and also to be entitled to the ma/éa of the superstructures situated 
on the disputed areas in the event of the occupant thereof dying 
issueless or abandoning or alienating the building without the 
proprietor’s permission. From this last declaration however they 


„excepted the superstructures of the "gurdwaras" and of the /angar 


and the buildings appertaining thereto. 


Neither of the Courts in India has taken the view, for which the 
appellants contend, that the area in dispute as a whole become 


„dedicated to the shrine so as to make an end of the respondent's 


ownership therein. But the two members of the. Tribunal who were 
in the majority considered that the right of occupation, whether or 
not given at different times to individual sadhus, was given to the 


‘institution, which occupied .the various houses through them as its 


members. Rai Bahadur Lala.Dwarka Parshad said in his judgment 
that “it was a case of dedication by user”; also “It is the shrine 


that has the right of occupation over this whole area of 28 kanals . 


and so long as it exists there is no case of reversion.to the Sardar. ” 


The other member, Sardar Man Singh, added that as the sadhus 
.were allascetics whatever they acquired was for and on behalf 


of the dekri and not for themselves. For this he vouched as 


узды  peragreph 89 of Rattigan's “ Digest of Civil Law for the 


Punjab ' 


D 
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89. All property acquired by individual members of a religious 
fraternity belongs, as a general rule, to the religious TE to 
Which they are attached. 

The papers prepared in 1862 at the first. regular settlement were 
prepared before the village had.been partitioned and at.a time when 
there were a considerable number of proprietors. The &Aa$ra abadi 
register (a list of inhabited sites) and the map of 1862. disclose 
some sixty “ihatas” as being houses or areas of land held therewith 
in the occupation of individuals who are for the most part without 
women or children. The great majority of them if not indeed all are 
clearly sadhus, but in two cases it is noticed that one house isa 
School and the other a police station. The sadhu in every case is 
entered in the register as “owner” of the house, but too much need 
not be made of this expression. In another of these settlement 
papers—a statement of owners’ and tenants’ holdings called the 
muntakib assamiwar khasra—the owner as distinct from the tenant 
is entered as “shamilat deh” (village common land) In the 
ivajió ul-arz prepared. at this time it is stated in pee 8 relating 
to “income from cesses ” : 

“ A person who sistas to take up residence, does so with our 
(proprietors’) permission. If a person demands any help for the 
construction of a Kotha, he is helped with wood. He is entitled 
to reside as long as he likes. When he deserts the place, he is not 
entitled to sell the house. After he has left, the proprietor of the 
place shall be entitled to Malba. The proprietor may make Abad 
in the Kotha any person he likes, subject to the condition that if 
the former returns to the village after 2-4 years and his house is in 
a sound condition, then he is given on his request the same Kotha 
for residence. ” 

The only point material to the present case in which this differs 
from the ordinary custom (set forth in paragraph 236 of Rattigan’s 
“Digest”) concerns the right to the wa/éa—the latter giving to the 
non-proprietary resident a right to sell the materials of the house on 
his occupation ceasing. ' 


In 1882, the mahant having died, a question arose as to the conti- 
nuation by Government of the jagir of the village of Jassian and the 
revenue Court required the tahsildar of Fateh Jang to report on the 
condition of the deAzi now in question and its Zagar. This official 
requested Sardar Fateh Khan a predecessor of the respondent to 
enquire, and his report of roth June 1882 (Exhibit O/3r) is in 
evidence. It describes this adadi as a separate and important colony 
and it gives the deri a good character, saying that its kitchen not 
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only feeds its sadhus and faqirs but also way-farers and that it gives 
each faqir one rupee per month for clothes, etc. The appellants also 
seek to rely on Exhibit O/32 a “list of houses attached to Debri 
Baba Than Singh” made out—it does not appear by whom—for the 
revenue court on this occasion. This list has been treated as 
inadmissible by the High Court but, if it be admitted, it shows the 
bulk of the houses as having a sadhu for “owner”, though a number 
are entered as musafirkhana making them appear as intended for 
use by way-farers rather than residents—an appearance which would 
make a better impression upon any revenue official dealing with the 
continuation of the jagir: otherwise it does not substantially alter 
the picture presented by the settlement papers of 1862 save that 
it shows the pakka buildings to be 16 and the kacha to be 42. 

At the second regular settlement of 1882 іп the kasra gatmaish 
papers (statement of measurements) under the heading "owner" in 
respect of these 28 kanals 1 marla is the entry “village abadi". The 
area itself is described as unculturable inhabited land (афайї ghair 
mumkin). In the record of rights at the third settlement, 1905, and 
at the fourth, 1925, the entry “village abadi" is put in the column 
headed “tenant” as well as in the column headed “owner” and to 
the description ghair mumkin abadi is added “ of Dehri Baba Man 
Singh "—4hich the respondent claims to be in recognition of the 
partition of 1882. In none of the settlements after the first is there 
any entry ina settlement paper corresponding to the entry which 
has been cited with reference to persons wishing to reside in the 
village. This the High Court has noted, but the learned Judges 
following a previous decision of their own Court in JDAwman Khan 
v. Gurmukh Singh (т) have held that it does not detract from the 
force of the entry as after the first settlement the revenue authorities 
did not concern themselves with recording rights in the village abadi. 
This is a matter of the revenue history of the Province and their 
Lordships see no reason to think that the High Court is not correct- 
ly informed. - 

Two matters which their Lordships do not find it necessary to 
discuss may here be mentioned and put aside. The frst isan 
arbitration held in 1904 by an Assistant Commissioner, Mr. C. F. 
Usborne, in a dispute about the right tō receive the rents paid for 
shops opened or erected in the area in suit at the time of the 
Baisakhi fair. The award of 27th March, 1904, was that half the 
rent should be taken by the respondent and the other half by the 
sadhu in whose house the shop was put up. Both sides crave this in 


(1) (1936) I. L. R. 17 Lah. 403. 
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aid, the respondent pointing to the fact that the houses were held 
to belong to the individual sadhus, the appellants to the fact that 
the proceedings were brought by the mahant. The second matter 
is the claim made by the respondent іл 1925 to receive hug buha 
or door tax from the mahant Parkasha Nand under the wajib-wl-arz 
of 1862. This claim succeeded before the revenue courts which 
were ultimately held by the Board to have exclusive jurisdiction 
over the claim, but doubts had been thrown upon tbe right by 
opinions of the civil courts and the Board did not pronounce upon 
the matter. Sardar Mohammed Nawaz Khan у. Bhagata Nand (1). 
Their Lordships are not to be understood as thinking that the results 
of these two disputes are irrelevant in the present case. On the 
contrary their view is that on balance they are not without weight 
in favour of the respondent but that in view of more direct and 
cogent evidence a discussion of them would encumber the present 
case unnecessarily. 

The respondent’s fifty-nine witnesses may be taken to establish 
that since he came of age in 1924 he has exercised the rights claimed 
by him and the appellants’ evidencé is that of late years he has done 
so somewhat harshly having hada number of the kacha houses 
demolished. On the other hand—and Mr. Wallach for the appellants 
bas most forcefully laid stress upon this as his main point—the 
respondent's evidence does not include anything to show that his 
father before his death in 1903 or any previous proprietor had taken 
possession of sadhus' houses on their death or departure from the 
village or had otherwise exercised the customary rights now claimed. 
For the time (1903 to 1924) of the management of the Court of 
Wards while the respondent was a minor, there is some such 
evidence. The responsible official who was manager from 1918 to 
1923 (Р. W. 5) speaks to the supply of timber to а sadhu called 
Budh Prakash and says that the house of another sadhu called 
Narain Das was on his death, about 1922, taken by the Court of 

“Wards. The evidence of this witness (P. W. 5) as also of the assis- 
tant managers from 1914-17, 1917-23, and of several other witnesses 
shows that there was no musafirkhana in this part of the village ; 
though witnesses for the appellants say that the people of Qutbal 
about 1917 built one which has been demolished. One sadhu Bawa 
Mohan Das (P. W. 24) fully supports the respondent on all points 
but is much exposed to suspicion of partisanship. Some at least 
of the sadhus appear to have had che/as who lived with them and іл 
some cases ‘at least the che/a succeeded in fact to the possession of 


(1) (1938) L. В. 651. A. gor, 
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the gwrz's house at his death. The witnesses called for the appellants 
include some who say in general terms that the sadhus’ houses were 
given to them by or belonged 10 the dest, or that the sadhus were 
living through the mahant, or that when а sadhu went away the 
mahant got the key of his house and managed it, or that the 
mahant got the sadhus’ houses repaired ох that pilgrims were put 
up in the houses as the mahant directed. But this evidence is poor 
in quality and is wholly lacking in particulars. The Mahant Bhaqta | 
Nand who succeeded Parkasha Nand in 1928 and who compromised 
with the appellants in 1935 over their claim that the shrine was not 
а Udasi institution but a Sikh gurdwara was called on their behalf 
and said that all the kacha houses except three or four were in his 
possession and were the property of the deAzi, that he used some of 
them for his servants and some as storehouses. On the other hand 
he says “ I took the right of residence from Garib Das and also from: 
Sarup Das. Ifa sadhu lives in a certain house he cannot be ousted 
by the mahant unless he does something against the principles of 
the dehri sahib but no sadhu could alienate his right of residence 
to anybody except the deri sahib. ” 


‘The general effect of the evidence for the appellants is that in 
1889 and down to 1933 the houses in this aad? were some forty. or 
fifty in number of which a dozen orso were pakka, ie. built of 
masonry, while the rest were kacha, і.е., of mud and stones ; and that 
all, or all save three or four, had been demolished recently, that is 
about 1934. The Court of Wards manager says that in his period of 
office (1918 to 1923) the pakka buildings were the /amgar, the 
mahant's bungalow, the main deZz, the second deAzi and two houses 
one on each side of thelatter. Also that there were about twelve 
kacha houses inhabited by sadhus most of whom lived there perma- 
nently but some of whom came and went though they had houses 
there. The papers of 1862 show some 68 compounds but apparently 
the number of sadhu tenants holding houses is in the neighbour- 


‘hood of thirty. The list, Exhibit О 32, given to the revenue court 


in 1882 mentions 16 pakka and 42 kacha buildings. The general 
effect of this evidence is to show that between 1862 or 1882 and 


`1920° or thereabouts there was a considerable diminution in the 


number of the kacha houses but their Lordships are not prepared 
to go all the way with Hilton, J. in saying that “this fact can only 


‘be attributed tothe proprietor having gained possession of them 


according to the custom.” Ifthe number of sadhus for any reason 
became less, such houses, unoccupied, would tend to fall down and 
might not be repaired or rebuilt by the mahant or by anyone: 
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else whether they belonged to the deZzi or to the individual 
' sadhus. : 
It appears unreasonable on the evidence to doubt that the 
original right in the land in suit was with the proprietory body. 
Hence the first question is whether the appellants have proved a 
dedication by user of the whole of the area to the purposes of the 
shrine. This burden lies heavy on the appellants and it is beside 
.the point to show that the respondent’s evidence does not exclude 
-the theory of dedication. For practical purposes the shrine would 
hardly be treated as other than a permanent institution, and it is not 
‘easy to envisage, conduct which would show an intention to dedi- 
cate the right of occupation until such time as the shrine should 
cease to exist and which would yet fall short of a simple out-and-out 
dedication of the whole interest as in the case of the samadds them- 
selves. But in their Lordships’ opinion the evidence falls far short of 
establishing that the individual houses of the sadhus were dedicated 
to the shrine in either sense or at all. The settlement papers of 1862 
and of the later settlements make it almost hopeless to challenge, as 
regards this aJadi of some three acres, the proprietorship of the 
‘respondent. They exclude any suggestion that in 1862 or later the 
mahant had become entitled to the adadi by any form of dedication 
and indeed there is no trace of any such claim having been brought 
to notice at any of the settlements or having been taken account of 
at the time of the partition between the members of the proprietors’ 
family. Үе Ше case now made by the appellants and pleaded in 
their written statement of.zoth July, 1935, is that the respondent “ has 
no right title or interest in the said area.” That the right of occupa- 
tion but not the proprietorship has been dedicated is not an impos- 
sible position as a matter of law, and it might be affirmed without 
contradicting the entries in the settlement papers as to the pro- 
prietorship. But it is equally inconsistent with the settlement 
papers to suppose that the mahant or the deAzi sahib itself was 
the sole and quasi-permanent tenant of this area. No trace of 
such a claim сап be discerned in the map ог AZaszas of 1862. 
The individual occupiers of the different’ houses are set forth in 
detail as the persons having the right. of occupation. For the 
purposes of the question whether the proprietors’ rights in those 
three acres of абай have been parted with wholly or partially by 
way of dedication to the shrine, the particular custom as іо таба 
laid down in the wajib-ul-arz of 1862 is only of subsidiary impor- 
tance, .Ifit be postulated for the sake of argument that the case 
falls under the general custom referred to by Hilton J. and stated 
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in Rattigan’s Digest in paragraph 236 the case as to dedication 
is not substantially altered though’ the claim to жайа would be 


- inconsistent with the assumption made. But their Lordships 


agree with the High Court in thinking that the special custom is 
proved, and in any case they think it reasonably cléar that indi- 
vidual sadhus minded to attach themselves to the shrine were 
from time to time’ permitted by the proprietors to set up for 
their own habitation kacha-houses in its neighbourhood, thus 
making it an aġadi fairly enough described asa separate colony— 
acolony which not only enjoyed considerable reputation but 


‘also had the good will of the respondent's predecessors such as 
: Sardar Fateh Khan. The absence of evidence that the respon- 


dent’s predecessors refused to allow one sadhu to succeed another 


-in the occupation of the houses, or took away the materials, or 


installed a different class of tenant, is sufficiently explained by 
the circumstances and by the lapse of time and in no way warrants 
an inference of dedication whether of the right of occupation or 
of the whole interest in the land. Sucha conclusion requires to 
be supported by clear and specific evidence of individual transac- 
tions which require the hypothesis of dedication to account for 
them—all the more so that it is contrary to the custom recorded 
in 1862 and to the position recorded at four settlements. The 
case of dedication is not made out merely by evidence of neigh- 
bourly or considerate conduct towards a religious institution or 
by showing that small profits have not been churlishly exacted 
by the proprietor from persons held in general esteem. Nor is 
it to be made out by showing that the sadhus dependent on the 
mahant got his help for repairs, or allowed him to assign pilgrims 
to them at the time of me/a, or sought his help in other ways. 
As Hilton J. has observed, “there is no evidence that the mana- 
ger of the institution obtained the proprietors’ permission to build 
houses for sadhus.” There is moreover no foundation for the con- 
tention that the mahant was in management and control of the 
houses occupied by sadhus in such sense that the sadhus enjoyed 
a sort of service occupation of the property of the institution. Save 
as regards the samadfs themselves and the Zangar buildings the case 
of dedication by user fails. ae 

The appeal made to paragraph $9 of Rattigan’s “Digest” is in 
these circumstances of no- avail to the appellants. If it were in- 
tended as the statement of a legal presumption based upon a 
general custom of the Punjab, their Lordships, in view of the 
wide sweep of the proposition and of the importance of presump- 


© 
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tions in India, would have desired and indeed expected ampler 
authority for it than they have been able to discover. Of the two 
cases cited as authority by the learned author their Lordships 
have been able to examine the first, Zote Puri v. Padam Puri 
(1), and cannot find that it affirms any such proposition. Ascetics 
and religious institutions exhibit great diversity of character and 
Udasis in particular conform to no single type. In any-case to 
presume that a particular Udasi shrine followed а certain practice 
because on a count of all religious institutions throughout the 
Province was found to obtain in a majority of the cases is a 
course of reasoning unwarranted by principle or authority. Their 
Lordships would be very slow to apply to such an institution as 
this deri а rule not collected from its own constitution or practice 
as proved in evidence. Of the rule now in question it may be 
further said that unless it be written large in the conduct and 
history of the “fraternity” the greatest doubt is thrown upon it. 
However, from the introduction to chapter VI of the “Digest” 
and from paragraph 84 it appears that the force of such considera- 
tions did not escape the learned author ; who insists that there 
is no general law applicable to religious institutions in the Punjab 
and appears to recognise in the light of long-standing decisions 
ofthe Board that they are to be governed only by customs and 
usages which they can be shown to accept. Thus in Gvreedharee 
Doss v. Nundokissore Doss (2), a case about a Hindu math in 
Bengal, it was said by the Board “the only law as to these mahants 
and their office, functions and duties is {о be found in custom 
and practice, which is to be proved by testimony." Paragraph 89 
of the “Digest” is not really put forward as a statement of any legal 
. presumption : though it uses the words ‘general rule" it is not the 
statement of a rule but of something which has been found by 
enquiry to be true of most fraternities, 


Their Lordships are not satisfied that the sadhus living in this 
abadi were members of such a “fraternity” as is contemplated by 
the paragraph ; but, whether they were or were not, itis, in their 
Lordships’ view, established by the evidence that the houses in 
which the sadhus lived were treated by them and by the mahant 

„as their own and not as belonging to the deZzi. It cannot, in 
these circumstances, be held that the rights which the sadhus 
obtained as a result of their being allowed to live in this айай; bę- 


(1) 21 Punjab Record 1874. 
(2) (1867) 11 M. L А. 405, 428. 
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came enlarged as against the respondent by virtue of any such.rule 
as is put forward. 

< . Their Lordships will humbly advise His, Majesty that this TER ` 
should be dismissed. . The appellants will pay the costs of the first 
respondent. The Registrar in taxing such costs will.take note ‘of 
and deal.with any complaint made by the appellants as to thein- 
clusion in the record: of unnecessary documents such as those 
specified in paragraph 9 of the appellants’ Case. 


~ 5 Charles Russell & Co.: Solicitors for the Appellant. 
Sharpe, Prelthand & Co.: Solicitors for the Res pondent. ' 
R. C. C. Appeal dismissed, 
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SRI SRI BAIDYANATH]I tHRoucH SADUPADHYA SRI SRI 
BHABAPARITANANDA OJHA 


9. 


SRIMATI URMILA DEVI AND OTHERS. 


[On APPEAL FROM тнк HICH COURT or JUDICATURE 
AT PATNA.] 


Limitation —Trustee—High Priest of temple—Suit complaining of conduct-— 
Decree appointing new high priest in conformity with Civil Procedure 
Code—Temple Property vested in him—Whether a trustee—Code of Civil 
Procedure ( XIV of 1882 p section 539—Indian Limitation Act, oes of 
1998); section 10. - x 


A suit _as mentioned in section 539 of the Code of Civil Procedure. was 


brought in 1897 and resulted in a decree whereby a new Sardar Panda was tobe.. 
‘elected for-a temple in place of the high priest whose conduct had been 


challenged. It was stated in the decree that the newly elected Sardar Panda, ` 
was to be trustee of all the properties dedicated to the service of the God 
established in the temple in question, that the properties were to be vested 
in him as trustee, he must observe the conditions of the trust alluding 
toancient usage and as specified in a Schedule to the decree. Ona claim 
having been brought against the widow of that Sardar Panda by the present 
high priest, the defence was set up under article 48 of the Act of 1908 that 
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the action was ‘barred because :more than three, years had lapsed from the 
material date specified by the article, -x> E 


Held, that notwithstanding that high pratis of templer d „persons їп 
similar positions are only managers or gustodians, of the idol, ос" the institu- 
tion and they are not ‘trustees’ in the English sense of the w ord, yet as the 
Court had in-the suit of 1897 exercised the | powers given t to it “by ‘the Court’ to 
appoint a trustee and vest the ‘suit property’ im him; às the "dectee pronounced 
under section 539 had made the newly 'elécted high ‘priest: :** trustee of: all the 
properties ............... devoted to the service" of the terhple God, the property in 
question was in fact vested in him in trust for.speoific purpose and the action 
fell under section 10 of the Act of 1908, and could accordingly never become 
time-barred the case constituting an exception. to thé general rile. ~ 


` Vidya Varuthi Thirtha v.. Balusami Ayyar (т) distinguished. — - 


Privy Council Appeal No. 4 47: -of 1940 “from a decree of the High 
Court, Patna, dated December’3, 1937, (Wort and ‘Manohar Lall, 
77-) reversing a decree in favour-of thé plaintiff of the Subordinate 
Judge, Deoghar, Santal Parganas, dated June 28, 1935. 


Charles Bagram for the Appellant : The question КОТЕ the 
properties of the temple are trust properties vested in the high 
priest as trustee depends on the construction of the decree passed 
in rgor in the suit of 1897 challenging the conduct of the then 
existing high priest. In the plaint in that suit. the. plaintiff prayed 
expressly that the debattar properties of the temple might be 
“vested” in the newly elected Sardar Panda. Section 539 (b) 
of the Code of Civil Procedure, 1882, which corresponds with 
Section 92 (c) of the Code of: 1998 now in force, expressly 
empowered the Court to make a decree “vesting” properties in 
the trustees. The decree itself appointed the ‘newly elected Sardar 
_Panda a trustee declaring that the properties moveable and i immove- 
-able were to be vested i in him, as a trustee. 


` Vidya ` Varuthi Thirtha v. Balusami Ayyar (1 j ‘decided that 
- persons in the position of the high priest of this temple were 
not ordinarily -trustees in the English sense. It did not decide 
‘that а trust cannot be created of temple properties. On the 
contrary at page 307 the Board in its judgment referred to 
` Káilasam Pillai v. Nataraja Thambraim (2), and expressed 
approval of the view in which the judges in that case appeared to 
“agree that if specific, property were specifically entrusted to the 
head of a math for a specific purpose he might be regarded’ as 
`+ a trustee. ‘The Board stated further (L. R. 48 I. A. at P319) that 


(1) (1921) L. R. 48 I. A. 302 Н 26 C. №. М. 537. 
(2) (1909) I. L, R. 33 Mad. 265. - 
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it was legally possible to “convey in trust” a specie property: 


to a specific individual, in which case the person to Whom the , 


legal ownership was transferred would be a trustee. At will not, 
itis submitted, be in any way inconsistent with the’ principle laid 
down in Vidya Varuthi Thirtha v. Balusami Ayyar ( Supra) (1) for 
the Board to hold that the ‘decree of igor created a trust with а, 
trustee in the English sense, so that this action cannot be time barred. 
(Counsel was stopped) 

There was no appearance by or for the Respondents. 

А. У, 

Their Lordships’ judgment was delivered by i 

Lord Russell of Killowen : The only question which.:their 
Lordships have to determine in this appeal is whether the proper- 
ties of the Baidyanath temple were vested in trust in the high 
priest of the temple within the meaning of section то of the Indian 
Limitation Act (IX) of 1908. Ifthe answer to this question is in 
the affirmative, the appellant’s suit is not barred by any length of 
time and this appeal must succeed., 

The suit was brought in the name of the Deity of the m" 
through the present high priest, against the first respondent (who 


is the widow and executrix of the late high priest), to recover from _ 


her the principal moneys amounting to Rs. 4, 200 due on certain 
war bonds (which formed: part. of the temple properties, but were 


retained by the widow as such executrix), together with a sum o! . 


interest thereon amounting to Rs. 2, 577-8-0. 

The suit was tried by the Subordinate Judge of Deoghar who, 
on the 28th June, 1935, ordered and decreed that the plaintiff -was 
entitled to recover from the widow Rs. 6,777-8-o with subsequent 


interest. He decided in favour of the plaintiff on the merits óf 


the case, and upon the question whether the suit was barred by ` 


limitation (which was issue No. $), he held that by virtue of a 
scheme for the temple management settled by a decree made on 
the 4th July, тоот, the late high priest was an express trustee of the 
war bonds with the result that the action was not barred; - ` 

‘The widow appealed to the High Court of чл at Patna: 
On the 3rd December, 1937, the appeal was allowed and the 
suit was dismissed with costs. While agreeing with- the trial 
judge as to merits, the learned judges of the High Court were of 
opinion that the late high priest was nota trustee, and that section 
то did not apply. In those circumstances, they held that Article 


48 of the Limitation Act applied, and that the suit had not been ' 


(1) (1921) 1. R. 481, А 302; 26 C, W. N. 537. 
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commenced -Within the requisite period of three years. It was 5e 


therefore . barred. 1941. 
be Their Lordships are-unable 10 agree with the High Court ; they Sri Sri Baidyanathji 
agree with the view: “and reasoning of the Subordinate Judge. 

d the g degree of the 4th July, 1901, was made іп pursuance of the 
_ poweis conferred by section 539 of the Old Code of Civil Procedure ие кишу 
“1882 which ran thus :— — 

“539. Incase of any alleged breach of any express or con- 
‘structive trusts created for public charitable or religious purposes, 
or whenever the direction of the Court is deemed necessary for 
the administration of any such trüst, the Advocte General acting 
ex officio, от two or more persons having a direct interest in the 
trust and having obtained the consent in writing of the Advocate 
General, may institute a:suit in the High Court or the District 
Court within the locallimits of whose civil jurisdiction the whole 
or any part of the subject-matter of the trustis situate, to obtain 
a decree— 


v. 
Sm. Urmila Devi, 





(a) appointing new trustees under the trust ; 
(5) vesting any property in the trustees under the trust ; 
. (0 declaring the proportions in which its objects are entitled ; 
(d) authorising the whole or any part of its property to be let, 
` sold, mortgaged or exchanged ; 
(е) settling a scheme for its management ; 
ох granting such further or other relief as the nature of the case 
may require. 
Т he powers conferred by this section on the Advocate General 
may, ‘outside the Presidency-towns, be, with the previous sanc- 
tion of the Local Government, ‘exercised also by the Collector 
‘or by such officer as the Local Government may appoint in this 
behalf. ”. 
Such a suit was brought in 1897, complaining of the conduct 
of. the then high priest of this temple (who was defendant No. 1 
to Ше suit), and praying—“that a proper person may be appointed 
; gto be. Sardar Panda, and that the debottar properties may be 
vested i in such a person, and thatthe Court may frame rules for 
the management of the debottar properties, the said order to 
be made, under section’ 539 of the Code of Civil Procedure.” 
‘After a lengthy triala decree was made, which was subsequently 
* ‘amended, but dated back to’ the date of the original decree, viz., the 
4th July, rg0r. The relevant portions of this decree are paragraphs 
y and 2, which run thus :— 
“т, That in the stead of defendant No. 1 а new Sardar Panda 
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be.elected. to hold office for life according to the second rule. 
given in schedule A annexed hereto and that thé said defen- 
dant No. т be removed from the said: office thereon. Defendant 
No. 2 being the heir entitled to succeed under the first ‘rule is 


disqualified: on account of. his minority, but shall be entitled" to 


succeed оп the death of the Sardar Panda now to be elected pro- 
vided he be then duly qualified under the first rule in the said 
schedule A. The said.Sardar Panda being duly elected shall be 
trustee of all the properties moveable and immoyeable . devoted to. 
the service of the God: Mahadeva Vaidya Nath Jiu established i in 
mauza Deoghar, district Santhal Perganas within the jurisdiction of 
this Court ; and that as such trustee һе. shall be bound: to’ ‘observe 
the-conditions of his trust accordihg to ancient enge and as laid 
down in schedule B. "D C 


+ 


2. That the whole of the said properties moveable and. immo- 
veable be vested in the said trustee imniediately on his lection sub- 


ua 


ject to the conditions hereinafter set forth." ' AS 


The Sardar Panda who was duly elected pursuant to that о x 


was the high priest whose widow and executrix'is defendant No. 1,to 


the suit which is the subject of this appeal. А rare 


*. 


The High Court, in coming to their decision, relied upon. the; 
case of Vidya Varuthi Thirtha v. Balusami Aygar (т), in which 
Mr. Ameer Ali, in delivering the judgment of the board, used: the’ 
following language in reference to high priests of temples and pu 
sons in like positions :— . \ 


“Called by whatever name, he is bul: the nianager dnd custo- | 
dian of the idol or the institution. In almost every case’ “the 
is given the right to a part of the usufruct, the mode .of- enjoy- 
ment and the amount of the usufruct depending again on usage 
and custom. In no case was the property conveyéd:. fo or. 
vested in him, nor is he a ‘trustee’ in the English sense of, 
the term, although in view. of the obligations and duties resting, 
on him, heis answerable as a trustee in the “general ' sense” for 
maladministration. ” M 

This judgment of the Board 15 without doubt az 'correct state- 
ment of the general law. It wasa novel view wheń ‘propounded, 
and it was followed by the amendment made to" section 10 


tea, 


PONE 
АЯ 


by the Indian Limitation Amendment Act (I). of 1929. But. s > 


` the present. case is one which on its facts. is an exception to the. ` 


generel rule. 


* (1) (1921) L.R. 48 L A, 302 (311). t MM 


^ 


v 





v 
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ЕВЕ present case the Court has exercised the powers conferred 


upon it by the Code, viz., to appoint a trustee and to vest the pro- 
perty in the, trustee. ‘The words of section 539 and the words of the 
decree are equally plain : and by virtue of the decree pronounced 
under the section, the late high priest was a “trustee of all the pro- 


` perties nióveable and immoveable devoted to the service" of the 


temple God. The war bonds were accordingly in fact vested in 
him in'trustíor а specific purpose, and the plaintiffs suit, falling 
within: the words of section то of the Indian Limitation Act (IX of 
1908) cannot be barred by any length of time. ; 

Theappeal should therefore be allowed, the decree of the High 
Court should be set aside, and the decree of the Subordinate Judge 
should be restored. Their Lordships will humbly advise His 
Majesty accordingly. : 

The first respondent will pay to the appellant his costs of 


_ ге appeal to the High Court and of the appeal to His Majesty in 
І S Codricil. 


Hy. S. L. Polak & Co.: Solicitors for the Appellants. 


5 ROG e. . : Appeal allowed. 
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| 4 TIRAIT UMED NARAIN SINGH AND ANOTHER 
ZU v. | 
ДЕНЕ SEDES COAL COMPANY LIMITED 
8E AND OTHERS. 


„1б APPEAL FROM THE "Hic COURT оғ JUDICATURE AT PATNA] 


‚ Landlord "and Masi idus Trasi executed by guardians for minor— 
, Possession to revert to lessor, if no coal found in land—No similar term in 
> confirmatory paite executed by lesser on attaining majority—No right to 


` `n return of possession. 


In 1864 guardians of a minor entered into an arrangement with a coal mining 
^! Company whereby the company took possession of certain land in order to get 


` coal from it.” ' Ап amalnania executed: by the guardians granted the company a 


mukarrari- lease under which^the company were to enjoy fullrights over the 
land and the subsoil and. contained provisions for the modification of the rents 


payable by the company if all or any рагі of the land proved devoid of coal, 
f : : 
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company which recorded approval of the amalnama made certain. changes in +” 
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Land found devoid of coal was to revert to the lessor's khas possession v thes, 
amalnama also contained an undertaking that the lessor would, on attaining 
majority, grant the company a patta according to the terms of the, amalnama. 





the payments due by the company, but contained no provision for the reverter”. ._ 


to the lessor of possession of land found to be devoid of coal. In an action by- 
the lessor for the return of possession of land alleged to contain no coal i in’ “pursu- ' 
ance of the amalaama which was said to be incorporated in the patta :' ee 


Held: that as the lessor, being free on attaining majority to make hig own р 
bargain with the company, had failed to stipulate forthe return to him of ` 
possession of coal-less land in granting the patta which recorded that. bargain, — 


his claim to possession must fail since the bargain between the parties was to be 
found only in the patta and its corresponding kabulyat which could not be 
regarded as incorporating the amalnama. А 

‘Privy Council Appéal No. 33 of 1940 by special leave Bun a des 
cision of the High Court, Patna, dated February 26, 1936 ( Terrell, 
C. J. and Fazl Ali, J.) affirming a decision, dated April 16, 1932, of. 
the Additional Subordinate Judge of Hazaribagh. 


J. M. Pringle for the Appellant, the plaintiff lessor : .The ``“ 


question here is whether, in the construing of the mining lease or 
patta between the lessor and the respondent company, the amalnama 
executed by the guardians is to be regarded as incorporated іп it. 
It is submitted that the patta and the amalnama must be read 
together, in which case the lessor has a clear right to subsoil land 
in which there is no coal. It is really the amalnama which governs~ 
the position, and the patta begins by recording the lessor's approval 
of it. So much of the terms of the amalnama as are not'varied in 
the patta remain operative, and the patta must be construed 
accordingly. It is submitted that the amalnama and the patta, ` 





read together, pronounce the lessor entitled to recover possession: 7 


of the land which he alleges to be without coal. 
Sir T. J. Strangman, K.C. and W. W. К. Page, for the ерон; 
dent company were not called upon to argue. 


Their Lordships’ judgment was delivered by : КС И A 
Lord Russell of Killowen :—This isan appeal from a jud: 
ment of the High Court of Judicature- at Patna which affirmed. the. 
judgment of the trial Judge. The suit was brought against the - 


' Equitable Coal Company, Ltd. for the recovery; of. certain 


demised land, together with mesne profits, upon the footing that 
upon the true construction of а lease to that company,- and in the 
events which had happened, the first appellant, Tekait Umed Narain 


üe po < 








^ 


xS 
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E Singh (hereinàfter called the appellant), as successor in title to the 
^ grantor of the lease, was entitled to recover khas possession. 


` | The lease in question was dated the 29th October, 1872, and was 
granted to tlie company by one Sidhanath, thé owner of the Gadi 
Karharbàri estate, of which the demised lands formed part. While 


‚ һе was'still a minor his guardians had entered into an arrangement 


“with the company on the 4th July, 1864, under which the company 
“had entered into possession of the lands in question. This -trans- 
‘action was evidenced by two registered documents of that date, an 


`- .ekrárnama executed by the company, and an amalnama executed by 


‘the ‘guardians. 

The two documents, though in some respects differently worded, 
contain substantially the same terms, for which reference need e 
_ be made to the amalnama. 

By it, after stating (inter alia) that it was thought likely that 
there was а mine of coal in three named villages, forming part of 


*othe Gadi Karharbari estate, the guardians gave the company a 


' mukarrari lease of the entirety of one of the named villages measur- 


| E ing 636 bighas, of зоо bighas in another of the named villages, and 


. 0f.64 bighas in the third of the named villages, making r,ooo bighas 
inallat the annual rental of Rs. 3.500, being Rs. 3-8-5 per bigha. 
' A'pfemium of Rs. 3,500 (at the rate.of Rs. 3-8-о per bigha) was paid 

by the company, which was to possess the land with the entire 
surface and subsoil rights and by raising coal, and by cultivation and 
ру collecting rent enjoy the same. The document then provided that 
80 long as it was not ascertained that there was coal in the lands, or 
.S0 longas the company did not begin to raise coal from the lands, 
. the full rent was not to be paid, but only Rs. 375, at the rate of 


^ `6 annas per bigha ; but when coal was ascertained or the company 
С began-to raise coal, the full rent at Rs. 3-8-0 per bigha was 


‘to -be paid. The rest of the document was in the following 
terms :— 
. * Hence, first of all, itis your duty, you will go on doing what- 


' ever work is to be done such as setting agar, etc., for searching coal 


 - in those lands. After doing so if you can ascertain that there is 
` ‘coal in these lands, then from the time when you will finally come 


."to know the same you will pay the full jama of the said land, as 


~ fixed. If coal exists in some portion of the land and not in the 


` entire land, you will pay the jama for that quantity of land in which 
coal will. exist at the rate of Rs. 3-8-o per bigha from that time. 
The remaining land in which coal will not exist will revert to my 
‘khas possession ; and if'yóu want to take so many bighas of land 
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as wil beless than the entire quantity of land; mentioned in this 
amalnama due to non-existence of coal, as stated above, from any 
other right (possession?) of the minor, you will. be competent to 
take the same also at the said proportionate jama. If you do not 
take land of any other place, the amount of consideration at the rate 
of Rs. 3-8-o per bigha will be réfunded to you for as many bighas of 
land as will fall short of the entire quantity of land, mentioned in 
this amalnama. Further, ifthere be no coal inthe entire land, 
you will get refund of the entire amount of consideration. Further 
when the minor attains majority; he will give you a mukarrari patta, 
according to the terms cited in ihis amalnama. He will not be 
competent to raise any objection to that. If any of these terms is 
infringed, the minor’ as well as we shall be liable for paying the 
said Rs. 3,500 three thousand five hundred which we have received 
from you on account of consideration with interest thereon at 12 
annas per cent. per month till realisation and for making up the 
loss or damage that you will sustain on account of engaging you in^ 
this uncertain matter for insignificant (?) time ; and these liabilities 
will attach to the minor’s property. Be it further stated that so long 
as a patta is not given to you on the terms of this amalnama; this 
amalnama being treated like patta (sic), all the terms of the amal- 
nama will take effect like the patta. То this -effect, after taking 
from you an agreement іп ће shape of а kabuliyat corresponding 
to an agreement inthe shape of an amalnama, this amalnama is 


given to you like a patta. ” 


In the year 1869 Sidhanath came of age; and on the 2gth 
October, 1872, he executed a patta of. thc lands in question to the 
company. 

By it he states his title to the lands in question, the giving of 
them during his minority by his guardians under the amalnama, the 
occupation of them by the company ever since, and that he has 
attained majority and is himself managing the estate. The docu- 
ments then proceeds as follows :— 

“I have approved the grant of the amalnama by my mother 
and guardians the Tikaitins, but the rate of Rs. 3-8-o per bigha 
fixed after the work of coal was started was changed to Rs. 2-8-o, 
(rupees two annas eight only), per bigha with the consent of me 
and the mukarraridar. Therefore having agreed to and confirmed 
the settlement of the aforesaid lands, I considered it fairto give 


the same іп mukarrari istimrari settlement to Mr. A. S... Hand 
“Huff (?), manager and ammukhtar for the Equitable Coal Com- 


pany, residing at Chauki Danga, thana. and sub-registry office 
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Raniganj, pargana 'Shergarha (?) district registry and district 
Burdwan, and I declare that the said gentleman having remained 
as usual, in possession and occupation of the said lands shall 
continue to deposit in my kachhari without objection the aforesaid 
fixed rent of Rs. 375 three hundred and seventy-five rupees, 
annually ‘at the rate of 6 annasa bigha, instalment by instalment 
year by year, until the work of (extracting ) coal is started and 
shall not bring forward any sort of objection, and with effect from 
the date, month and year from which (torn), the annual rental 
of Rs. 2,500 (?), at the rate of Rs. 2-8-0, ( rupees two and annas 
eight) à bigha, annually for the entire one thousand bighas of 
land, mentioned above, shall have to be paid into my kachhari 
and of my heirs and representatives, instalment by instalment, 
year by year; and the said mukarraridars shall continue to pay 
(the same); and shall not put forth any sort of objection, and at 
the time of the grant of the aforesaid amalnama the said Tikaitins 
(wives ‘of Tikaits) received rupees three thousand five hundred 
Rs. 3,300, free of interest by way of security from the said gentle- 
man and brought the same to their use. Out of that amount 
of security rupees two thousand five hundred paid by the 
said Company  remuns with me as security free- of interest 
for the execution of this mukarrari lease and the remaining 
Rs. 1,000 (one thousand rupees), out of the amount of security 
in respect of the previous amalnamah after adjustment up to 
this day is due by me, and the same shall Ье set off against 
the future rent until it is satisfied. I further declare that the 
said mukarraridars, and his heirs and representatives: shall remain 
in possession and occupation of the lands mentioned above and 
shall carry on business in coal, etc. by settlement with tenants 
or otherwise as they may desire and appropriate whatever 
produce may be derived therefrom. I and my heirs shall 
have and have no claim or dispute save the (right) to receive 
the fixed rent. I therefore write these few lines by way of 
a mukarrari istimrari patta so that it may be of use when 
required.” 

: Sidhanath died on the 13th October, 1898. On his death 
the appellant became entitled to the lands in question subject to 
the lease. 

The point at issue between the parties may now be stated. 
The appellant claims that all the terms of. the amalnama of 
1864 (exceptsuch as are expressly or by necessary implication 
varied by or excluded from the patta of 1872), must be treated 
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Р.С. + as incorporated in the patta, that among the terms so incor- 
1941. porated are the provisions of the amalnama that so much of the 
land as bears no coal is to revert to the lessor, that none of the land 


„Tikait „её Narain 
Singh bears any coal or any coal worth mining, and that, therefore, under 


The Equitable Coal the provisions of the lease the ME is entitled to recover posses- 
Солад, sion of the lands. 
Lord Russell of The company on the other hand contends that the rights 
Кешен. and liabilities of the parties are to be ascertained only by 
reference to the patta of 1872 and the corresponding kabulyat, and 
that the appellant has no right thereunder to recover possession of 
any part of the lands. 

. The Subordinate Judge dismissed the suit. The appellant 
appealed to the High Court which dismissed the appeal. The judg- 
ment of the High Court was delivered by Terrell, C. J., and their 
Lordships find themselves in complete agreement with it. 

. The confirmation by Sidhanath of the arrangement made by his 
guardians merely records his approval of their action. He was free, 
on attaining majority, to strike his own bargain with the company ; 
and he did so by the patta of :872. "That patta and the kabulyat 
alone record the bargain between the parties, and govern their 
respective rights and liabilities. Assuming, in favour of the appel- 
lant, that the coal-bearing qualities of the land are what he álleges 
them to be, he has no right under the patta to recover possession of 
any part of the lands in suit. 

'Their Lordships will humbly advise His Majesty that this appeal 

should be dismissed. . 

The appellants must pay the costs of the first respondent, who 
alone has appeared. 

Hy. S. L. Polak & Co.: Solicitors for thé Appellants. 

Sanderson, Lee & Co.: Solicitors for the Respondents. 


R. C. с. Appeal dismissed. 


Vor. 74.] нібн CovRt, 
INCOME TAX REFERENCE. 


Before Sir Harold Derbyshire, Knight, Chief Justice 
and Mr. Justice H. R. Panckridge. 


IN THE MATTER OF 
INDIAN IRON AND STEEL COMPANY 
LIMITED. 
Indian Income Tax Act (XI of 1922), sections 10(2) (vi), 26(2)—Assignment by 
‘опе company of all its assets including unabsorbed depreciation allowance 
to another—Assessment of transferor company, if to be made separately 

Re: pre-succession period— Splitting” year of assessment into two periods, 

pre-succession and post-succession, if permissible—Transferee company, if 

entitled to have whole of depreciation allowance on building, plants etc, 
assigned to it computed on original cost of assets to transferor company— 

Section 10, nature, purpose and effect of depreciation allowance under,— 

English Income Tax Act of 1918, Rule б, Schedule D,—English Finance Act, 

1926, section 32 and Rule 11(2), Schedule D, 

On the 2nd: December, 1936 ‘A’ company transferred the whole of its und.r- 
takings, proporties and assets to ‘B’ company and since then ‘B’ company carried 
on both concerns as One. An assessment was made upon ‘B’ company for 1937-38 
in respect of previous year, rst April, 1936 to 31st March, 1937. ‘B’ company was 


assessed for the year of transfer in two parts, (1) from April 1, 1936 to December, 


2,1936 in respect of business of ‘A’ Company, and (2) from December 3, 1936 
to March 31, 1936, in respect of the working of combined concerns. At the date 
of the transfer ‘A’ Company had a large depreciation allowance of Rs. 90,31,317 
left unabsorbed, The Income-tax authorities refused to allow this allowance of 
‘A’ Company to be carried forward into accounts of ‘B’ Company. Besides 
allowing to the ‘B’ Company the depreciation allowance in respect of the assets 
of the old ‘B’ Company based on the original cost to that Company for the whole 
_ yearasalso the unabsorbed depreciation allowance in respect of original assets 

of the Company, they allowed a further depreciation allowance in respect of the 
assets acquired from “А! Company for the part of the financial year after the trans- 
fer. This made a total depreciation allowance for the year in question of 
Вз, 73,38,619 and against this sum was set off the profits of the old ‘B’ Com- 
pany's business for the whole year and of the acquired business for ‘the period, 
December 3, 1936 to March 31, 1937 ; in all Rs. 36,84,324. B Company claim 
that they are entitled to the balance of. the unabsorbed depreciation allowance of 
Rs. 90,31,317 of ‘A’ Company and that they should be allowed to carry this 
forward into their accounts on grounds, (1) that they are entitled toit by virtue 
of specific assignment, (2) that being successor to £A’ Company within the mean- 
ing of section 26(2) Indian Income Tax Act, they are entitled to it : 


Held, (x) under section 10(1) of the Act the tax tis payable by the assessee 
on the profits of any business carried on by him ; since no exemption from tax is 
expressly given by section 26, Indian Income Tax Act which merely makes 
successor able to pay income-tax for the year On total profits actually earned by 
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the business during previous year of succession whether accrued under prede- 
cessor Or successor, or by any other provision of the Act to the successor arising 
from the unabsurbed depreciation allowance of the predecessor, therefore 
none is given. 


(2) The depreciation allowance being a deduction permitted to the assessée 
under the Income Tax Act in respect of wear and tear of his plant and machinery 
based on its cost to him, against the profits he may make when carrying on his 
business, isa statutory privilege personal to him so long as he carries on his 
business. When he ceases to pay “Income-tax on his business profits through 
ceasing to carry on his business, the permission to deduct ceases ; itis nota 
right which passes to his successor under the Income Tax Act, nor is it a right 
which he can transfer by agreement and if it were intended to beso the legis- 
lature would have provided for it in express terms: 


United Steel Companies, Lid. v. Cullington (1) referred to, distinguished 


and followed. Observations per Lord Caldecote at page 818 applied. 


The decisions of English Income Tax cases are not precedents under the 
Indian Income Tax Act. The Indian Income Tax Act is different from English 
Income Tax Act in wording and effect. The present case must be decided on the 
wording of the Indian Income Tax Act alone taker аз a whole. 

Henceas tothe computation of the depreciation allowances for the period 
since the date of transfer those allowances are based on the cost of the plant, 
etc. to the assessee, і, e., ‘B’ Company, as under section 10(2) (vi) of 
the Act. 

Comunissioner of Income Tax, у, Buckingham and Carnatic Company, Limited, 
Madras (2) referred to. | 

Further, as regards the period before the transfer the allowances are based on 
the cost of the plant, etc., to the person who carried on the business during that 
period, i.e. on the original cost of the plant etc., of ‘A’ Company, as under 
section 26(2) of the Act, 

Commissioner of Income Tax, Bombay v. The Masagaon Dock, Limited (3) 
teferred to. 


Reference under Section 66(2) of the Indian Income Tax Act by 
the Commissioner of Income Tax, Bengal. 


| Messrs. S. M. 5% S. C. Isaacs and Sukumar Mitter for the 


_ Assessee. 


R. C. Pal and B. C. Fal for the Commissioner of Income 
Tax. 
Тһе judgments of the Court were as follows : 


Derbyshire, C. J.:—The Commissioner of Income Tax, 
Bengal, at the request of thé assessees, the Indian Iron and Steel 


(1) [1940] A. С. 812. 
(2) (1933) L. В. 63 I. A. 74. 
(3) (1937) I. L. R. [1938] Bom. 374... 
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Company, Limited has stated a case under section 66(2) of the 
Indian Income Tax Act of 1922. The facts of the case are fully 
stated in the Reference to which are appended Annexure “А” an 
agreement between the Bengal Iron Company, Limited and the 
Indian Iron & Steel Company, Limited, for transfer of the under- 
taking and assets of the former to the latter ; Schedule I which was 
a Scheme of arrangement agreed to by the share holders of the 
Bengal Iron Company, Limited, and confirmed by the English 
Courts for the purpose of carrying out the transfer and, also, 
Schedule II which contains special resolutions of the Indian Iron 
and Steel Company, Limited passed by that Company's share-holders 
"` for the furtherance of the transfer. 

Both the concerns carried on in a large way the business of iron- 
smelters and founders and steel-makers. The Bengal Iron Company 
was registered іп England.under the English Companies Act many 
years ago ; the Indian Iron and Steel Company was registered under 
the Indian Companies Act, later—about the year, 1918. 

For some years previous to 1936 both the Companies made 
small profits or suffered losses and each was entitled, under the 
provisions of section 10(2) (vi) of the Indian Income Tax Act of 
1922 to large amounts of unabsorbed depreciation arising from the 
fact that іп both Companies the. depreciation allowable under 
the Income Tax Act had for several years exceeded the prona 
earned. 

The proper legal formalities regarding the transfer were complied 
with and such transfer took effect from December 2, 1936. 

. The transfer itself, as is evidenced by the documents annexed 
to the case. mentioned above, was a complicated transaction but put 
shortly the relevant portions of it are as follows :— 

(1) The Bengal Iron Company, Limited, went into liquidation ; 

(2) The liquidator of the Bengal Iron Company transferred to 
the Indian Iron and Steel Company, which took over on December 

. 2, 1936, the entire undertaking, business property and assets of the 
Bengal Iron Company on that date and “the benefit, so far as 
capable of being assigned, of any claim which the Bengal Iron 
Company may have in respect of unabsorbed depreciation allow- 
ances " ; and 

(3) The Indian Iron and Steel Company paid off the debenture 
indebtedness of the Bengal Iron Company, and in return for the 

. Shares in the Bengal Iron Company held by its share-holders issued 
shares in the Indian lron and Steel Company or, in the alternative, 
. paid cash for the shares. 
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The Bengal Iron Company ceased to operate as and: from 
December 2, 1936, and the liquidator proceeded to wind up the Com- 
pany. Itis not clear whether the Bengal Iron Company has been 
finally dissolved by the English Courts or not. It is, however, clear 
that from December 2, 1936, the Bengal Iron Company ceased 
to carry on business and the whole of its undertaking, properties 
and assets were transferred to the Indian Iron and Steel Company, 
who carried on both concerns as one. 

An assessment was made upon the Indian Iron and Steel Cone 
pany for the year 1937-1938 in respect of the previous year April 
т, 1936 to. March 31; 1937—the year of the transfer. It is set 
out in Annexure “В” to the case and summarised in paragraph 4 of 


the сазе. 


The Indian Iron and Steel Company appealed against this assess- 
ment and the Assistant Commissioner of Income Tax made ап 
altered assessment which is set out in Annexure “E” and summaris- 
ed in paragraph 5 of the case. 

The questions of law arising out of the Assistant Commissioner's 
assessment are set out in paragraph 6. It will be noticed that the 


Indian Iron and Steel:Company, as the successor to the Bengal Iron 


Company are assessed forthe year of the transfer in two parts, 
namely, (1) in respect of the business of the Bengal Iron Company 


-carried on from Aprilr, 1936 to December 2, 1936 and (2) for a 


period December 3, 1936 to March 31, 1937, in respect of the work- 


‘ing of the combined concerns. _ 


As regards the working of the Bengal Iron Company from April 
1,1936 to December 2; 1936, there was a profit of Rs. 3,7€.162 


-but that was completely absorbed by the depreciation allowance , 


for that period on the Bengal Iron Company’s assets and the 


` unabsorbed depreciation allowance оп the Bengal Iron Company's 


assets brought forward. These two depreciation allowances amount- 
ed altogether to Rs. 94,07,479. There was thus the Jarge deprecia- 
tion “allowance of Rs. 90,31.317 left unabsorbed at the date of 


- the transfer. 


The Assistant Commissioner of Income Tax refused to allow 
this unabsorbed depreciation allowance of the Bengal Iron Company 
to be carried forward into the accounts of the Indian Iron:and Steel 
Company. As regards the combined Company, tbe Assistant 
Commissioner of Income-tax allowed the Indian Iron and Steel 


‘Company a depreciation of Rs. 7,60,077 in respect of the original 
. buildings, plant, etc., of the old Indian Iron and Steel Company 


based on the original cost to that Company for thé whole year, and 
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-a further dép:eciation allowance in respect of the buildings, plant, 
:etc,.acquited from the Bengal Iron Company for the part of the 
financial year after the transfer, 1. е., from December 3, 1936 to 
‘March 31, 1937, amounting to Rs. 3,77,767 based on the cost to the 
'Indian Iron and Steel Company of the acquired Bengal Iron Com- 
pany’s assets; in all Rs. 13,37,844. . He further allowed the 
Indian Iron and Steel Company to bring into this account, the 
‘unabsorbed depreciation allowance that they were entitled to in 
respect of the original buildings, plant, machinery, etc. of the 
Indian Iron and Steel Company, namely Rs. 62,00775. "That 
made a total depreciation allowance for the year in question of 
Rs. 13,38,619. 

: Against that sum of Rs. 73,38,619 was set off the profits of the 
original Indian Iron and Steel Company’s business for the whole 
year and of the acquired business for the period December 3, 1936 
to March зт, 1937; in all Rs. 36,84,324. 

The assessees; the Indian Iron and Steel Company, (combined 
'concern) contend that they are entitled also to the balance of the 
unabsorbed depreciation allowance of Rs. 90,31,317 of the Bengal 
Iron Company and that they should be allowed to carry this forward 
into their accounts. 

. The practical effect of such a contention prevailing would be to 
‘render i immune from income-tax an equal-amount (Rs. 909,51,317) 
of the future profits of the combined concern. 

2 We were informed {тот the Bar during the hearing of the case, 
(and i in fact it is public knowledge), that large profits have in fact 
.been made by the assessees since the amalgamation, and rupees one 
; Crore and seventy lacs thereof distributed to their share-holders. 
No Income-tax we were informed, has as yet: been paid by the 
assessees, 

.. The assessees’ contention is based on the following reasoning: 
„Firstly the Indian Iron апа Steel Company is entitled to the benefit 
of this unabsorbed depreciation allowance, by virtue of the terms of 
the assignment, by which it is specifically assigned to them. Again, 
the Indian Iron and Steel Company is the successor to the. Bengal 
Iron Company within the meaning of section 26(2) of the Indian 
“Income Tax Act, as it stood during the year of assessment, which is 
as follows :— 

‚ * Where at the time of making an assessment under section 23, 
itis found that the person carrying on any business, profession 
or vocation has been succeeded in such capacity by another person, 
the assessment shall be made on such person succeeding, as if he 
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had been carrying on the business, profession or vocation through- 
out the previous уе andas if he had received the whole of ‘the 
profits for that year.” 

The reasoning goes on : that if regard is had to section 26(2) an 
assessment on a notional basis should be made upon the Indian 
Iron and Steel Company for the whole of the year of the transfer, 
i. e., from April т, 1936 to March 31, 1937 ; that in such an assess- 

ment the assessees would stand in the shoes of the Bengal Iron 
Company atthe beginning of the year and obtain credit for the 
Bengal Iron Company's unabsorbed depreciation allowance at the 
beginning of such year, namely, Rs. 85,45,150 together with their 
own unabsorbed depreciation allowance of Rs. 62,006,775 ; Шаа 
the end of the transfer year they would be entitled to the remaining 
depreciation allowance derived partly from the Rs. 85,45,150 and 
the Rs. 62,00,775 together with the-current year's depreciation allow- 
ance on the whole concern ; such ŝum less profits made during the 
year would be automatically cerried forward to the following year as 
an-allowance against profits and so on for the succeeding years | 
by reason of proviso (b) of section ro(2) (vi) which runs as 
follows :— . 
* Where full effect cannot be given to any such allowance in any 
year owing to there being no profits or gains chargeable for that 
year, or owing to the profits or gains chargeable being less than the 
allowance,. the allowance or part of the allowance to which effect 
has not been given, as the case may be, shall be added to the 
amount of the allowance for depreciation for the following year and, 
deemed to be part of that allowance, or, if there is no such allow- 
ance for that year be arenes to be the allowance for that year, and 
so on for succeeding years. ' 

No previous case on allfours with this has been cited to us 
although English cases based on the English Income Tax Act of 
1918, Schedule D, Cases I and II, Rule 6, have been. cited. 
Rule 6, Sub-rule (3) bears considerable resemblance to proviso (b) 
of section 10(2)(vi) of the Indian Income Tax Act.. I quote Rule 6(3) 
with Rule 6(1) which leads up to Rule 6(3) : 

*6(r) In charging the profits or gains of a trade under 
this Schedule, such, deduction may be allowed as the Commis- 
sioners having jurisdiction in the matter may consider just and 
reasonable, as representing the diminished value by reason of wear 
and tear during the year of any machinery or plant used for the 
purposes of the trade and belonging to the person by whorn it is 
carried on, 


. 
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*(3) Where full effect cannot be given to any such’ deduction in 
any year owing to there ‘being no profits or gains chargeable for that 
year, or owing to the profits or gains chargeable being less than the 
deduction, the deduction or part of the deduction to which effect 
has not been given, as the case may be, shall for the. purpose of 
making the assessment for the following year, be added to the 
amount of the deduction’ for wear and tear for that year, and 
deemed to be part of that deduction, or, if there is no such deduc- 
tion for that year, be deemed to be the deduction for that year, and 
so on for succeeding years. ” 


Section 32 of the Finance Act, 1926, introduced a new Rule r1(2) 
to Cases I and II cf Schedule D which is as follows :— 


“Tfat-any time after- the said fifth day-of April any person 
succeeds to any trade, profession or vocation which until that time 
was carried on by another person and the case is not one to 
which paragraph (r) of this Rule applies, the tax payable for all 
years of assessment by the person succeeding as aforesaid shall be 
computed as if he had set up or commenced the trade, profession 
or vocation at that time, and the tax payable for all years of assess- 
ment by the person who until that time carried on the trade, 
profession or vocation, shall be computed as if it had then been 
discontinued. ” 

It should be mentioned here that section 29 of the English 
Finance Act, 1926, abolished the rule by which the profits of the 


‘business were assessed on the average of the previous three years 


and substituted therefor the profits of the single previous year. It 
may be, though I speak with no authority upon it, that section 32 of 
the Finance Act, r926, was considered necessary. to give proper 
effect to the operation of section 29 of the same Act. It should be 
noted that at all material times under the Indian Income Tax Acts 
the profits of the single previous year have been the basis of 
assessment. 

Reference has been made to the case of The United Steel Com- 
panies, Limited v. Cullington (т). There the appellant company was 
incorporated in 1930 to acquire the undertakings of, and ‘to amal- 
gamate, two steel companies respectively formed in 1918 and 1920 


‘on the terms of a scheme sanctioned by an order of Court under 


the Companies Act, 1929, sections r53 and 154. The scheme was 
carried out and the undertakings and, properties of the two old 
component companies were vested in the appellant company in 


D 
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return for shares. The two old companies being dissolved, the new 
company took over their business as from August 22, 1930. 

` The business of the two companies had beeri carried on at a loss 
for several years before the amalgamation. For the year 1936-37 
‘the appellant Company claimed to set off against its assessment for 
iücome-tax inter alia the wear and tear allowances of the two old 
‘component companies for the years before the amalgamation.in 
accordance with rule 6 of the Rules applicable to Cases I and IT of 
‘Schedule D of the English Income Tax Act, 1918, notwithstanding 
the new rule 6 of the same rules substituted by the Finance Act, 
1926, section 32. 

Tt was held that this could not be done. f 

Section 154 of the English Companies Act, 1929, provides for the 
making of an order transferring to a transferee company the whole 

‚ог any partof the undertaking and the property or liability of any 
transferor company. 

Reliance has been placed upon the words of Lord Romer in his 

„speech at page 828 which run as follows :— 

“Tt must be conceded that were it not for the change in the law 
effected by section 32 of the Finance Act, r926 the appellants 
would have been entitled to deduct from their profits for the year 
ending April 5, 1937, the aggregate of the wear and tear allowances 
that had been made to the Strip Company up to August 22, 1930. 
For on this latter date. the appellants succeeded to and continued 
thereafter to carry on the very same trade that up to then had been 
carried on by the Strip Company. The allowances would accord- 
ingly by reason of the provisions of Sub-section 3 of Rule 6 of the 
Rules applicable to Cases I and II of Schedule D. Income-Tax 
Act, 1918, be added to the amount of the deduction for wear and 
tear for the JE of assessment in question and deemed to be part of 
that deduction. * 

At page 819, Lord Caldecote appears to express a somewhat 
similar view. 

Regard, however, must be paid to the words of Lord Maugham 
in the same case at pages 821 and 822 which are in these terms :— 

“I will begin by observing that the right under rule 6 is nota 
chose in action or an asset of the tax-payer, and that it could not 
be assigned to the appellants. It relates only to deductions allow-. 
able toa tax-payer in charging the profits or gains of a trade as 
representing the diminished value by reason of wear and tear of 

«machinery or plant used in the trade by and belonging to the tax- 
payer. Sub-rule 3 of rule 6 allows the deduction to be added by 
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the tax-payer to the amount of the deduction in a subsequent year 
if there has not been a previous opportunity of making the deduction 
out of profits. Itis clear that ifthe trader goes out of business, 
this right to carry forward a deduction is lost, unless indeed there is 
a statutory right given to some other trader, presumably a successor, 
to deduct the diminished value (by wear and tear) of machinery and 
plant used by the predecessor from the profits or gains of the 
successor. It will be remarked that the machinery and plant might 
have been placed оп the scrap heap, or perhaps acquired by the 
successor for a very small sum. It isa little difficult to see the 
reason in such a case for giving to the successor the right claimed. 
But there is always a possibility of finding in the twists and turns of 
the income-tax made some relief or refuge for the harassed tax- 
payer, and this possibility we must now examine............ rd 

Again at page 823 :— 

“To my mind it is clear that there is not possibility of reading 
into the Rule i.e. 11(2) or any other existing rule to which we were 
referred, a right to exercise the remarkable privilege contended for, 
namely, of deducting from profits made after a previous business 
has been discontinued the diminished value of plant and machinery 
which the successor has perhaps never acquired. " 

At page 826, Lord Russell of Killowen said :— 

“The right here claimed is not only personal to the old com- 
panies, butis a right which can only be asserted in relation to 
income-tax payable by them respectively in respect of the profits of 
the trades carried on by them respectively : and even assuming that 
the order of Eve, J. operated to vest that right in the appellants. 
It does not become in transit a right exercisable in regard to income 
tax payable by the appellants in respect of the profits of the trade 
carried on by the appellants.” 

` Lord Wright, at page 827, said :— 

* I question whether the claim to an allowance under rule 6 of 
the Rules applicable to Case I and II of Schedule D of the Income 
Tax Act, 1918 can properly come under the description of a pro- 
perty, right or power. But in any case the old companies never had 
any such right or property or power, however it is described, in 
respect of these allowances. All they Һай was a claim to allowances 
ош their Own profits in respect of ‘wear and tear or losses. 
Neither company during its existence ever had profits or gains from 
whicli-the deductions now claimed in whole or in part could have 
been made. ‘The appellant company has been carrying on its own 
trade as from 1930 and it is in respect of the profits of that trade 
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that the allowances are claimed. The old companies never had- апу 
interest in that trade. Their own trade ceased in 1930. 

This I think is a sufficient answer.........:.. . " 

The views of Lords Maugham, Russell of Killowen апа" "Wright. 
seem to be opposed to those of Lords Caldecote and Romer-on the 
question of the transfer of the unabsorbed depreciation, if Rule 
ir (2) is left out of consideration. ‘Their Lordships however all 
arrived at the same result. 

It has been repeatedly said that decisions of English Income 
Tax Cases are not precedents under the Indian Income Tax Act. 


It has.beeri pointed out many times that the Indian Income Tax Act 


is different from the English Income Tax Act in wording and effect. 
The present case must be decided on the wording of the Indian 
Income Tax Act alone taken as a whole. 

It must be remembered that in the present case the Indian‘Iron 


‘and Steel Company did not buy the shares of the Bengal Iron 


Company and run the Bengal Iron Company as an existing concern. 
What'the Indian Iron and Steel Company did was to buy the assets 
of the Bengal Iron Company when it went into liquidation. They 
paid for them less than their cost. "This fact was admitted in argu- 
ment and is clear from an examination of the returns made by the 
assessees. e 

For instance, the Bengal Iron Company's depreciation before 
the transfer for eight months was Rs. 8,602,329, and, therefore for a 


whole year Rs. 12,93,394. The appellate officer in his order dated 


August 21, 1939, which is Annexure "E? stated the Bengal Iron 


.Company’s assets depreciation to be’ “on Bengal Iron Company's 


assets on cost to the appellant—Rs. 11,33,301." Put another way, 
the assets in respect of which depreciation is claimed were taken 
over by the assessees ata depreciated figure, though perhaps not 
the figure at which they stood in the Bengal Iron Company’s books. 

To ascertain the nature, purpose and effect of the depreciation 
allowance, section 10 of.the Indian Income Tax Act must be 


- examined. 


Summarizing the relevant parts of section 10, Sub section (1) 
provides that the tax shall be payable фу any assessee in respect of 
the profits or gains in asy business carried on by him. Sub-section (2) 


- provides that the profits shall be computed after making the follow- 


ing allowances :—. E? 
“ (iv) in respect of insurance against risk of damage or destruc- 
tion of building, machinery, plant, furniture, stocks or stores used 


-Jor the purpose of the бе5їлө$$............” and 
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“ (vi) in respect of depreciation of such buildings, machinery, 
plant or furniture deing the Zroperty of the assessee, а sum equivalent 
to such percentage on the original cost thereof to the assessee........ 6” 

Proviso (b) states that where full-effect cannot be given to “ such 
` allowance” in any year “ the allowance or the part to which effect 
has not been given shall be added to the amount of depreciation for 
the following year and so on for succeeding years. " 

In the whole of the section there is no mention of a change in 
the ownership of the business, nor any suggestion that the allow- 
ance is available to the successor. If it had been intended to make 


this allowance available to the successor to the business, the ' 


following words could well have been added to the end of 
Proviso (b): . Я 

“ Where the business is carried оп by an original owner of the 
business or his successor. ” 

- No such words are to be found. 

The effect of section 26(2) of the Indian Income Tax Act, in my 
view, is simply to provide that as regards the year of assessment, 
where a succession has occurred in the ownership of the business in 
the previous year, the successor is made liable to pay income tax for 
that year. on the total profits actually earned by the business during 
the previous year, ie, the one in which the succession occurred-— 
whether earned under the predecessor or the successor, 

. Section 26(2) says nothing as to any right of the successor to take 
advantage of the unabsorbed depreciation his predecessor might have 
been entitled to. If the Legislature had intended by this sub-section 

-to transfer, or make transferable the unabsorbed depreciation, it 
would have provided for it in express terms. 


It is clear from the Act that an assessee is entitled to the depre- 
ciation allowance in respect of wear and tear to his buildings, plant, 
machinery, etc., based on its cost to him whilst he is carrying on his 

7 business ; itisclear also that he may carry forward the unabsorbed 
‘balance of this allowance as longas he carries on his business, but 
nowhere is it provided that his successor may acquire this benefit 
‘when he acquires his predecessor's business. Se 
Lord Caldecote in Zhe United Steel Companies case (1) at 
“page 818 speaking of depreciation allowances under the English 
Income Tax Acts said :— І 


“ The deductions claimed are by way of relief from the liability 
to pay income tax upon profits or gains, and the tax-payer must 


(1) [1940] A. С, 812. 
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establish his claim upon a correct interpretation of the language of 
the material enactments. ”? 

. Applying that pronouncement (which is of a general character 
and not based on any particular wording cf the English Income Tax 
Acts), in this case the position is that under section ro(r) of the ` 
Indian Income Tax Actthe tax is payable by the assessee on the 
profits and gains of any business carried on by him; since no 
exemption from tax is expressly given anywhere in the Act to 


-the successor arising from the unabsorbed depreciation allowance of 


the predecessor, therefore none is given. 

The depreciation allowance therefore being a deduction per- 
mitted to the assessee under the Income Tax Act in respect of 
wear and tear of his plant and machinery based on its cost to him, 
against the profits he may make when carrying on his business, 
is a statutory privilege personal to him so long as he carries on 
his business. When he ceases to pay income tax on his business 


‘profits through ceasing to carry on his business, the permission to 
-deduct ceases ; it is not a right which passes to his successor under 
-the Income tax Act, nor is it a right which he can transfer by 
: agreement. 


In reaching the above. conclusions I believe I have axrived 


at the same views as to the general nature and operation of 


depreciation allowances as those expressed by Lords Maugham, 
Russell of Killowen and Wright. who formed the majority in the 
House of Lords in the United Steel Companies’ case (1). The 
result though derived through different provisions of law, is the 
same. Lord Maugham referred to the claim to succeed to deprecia- 
tion allowances as “а right to exercise the remarkable privilege of 


deducting from profits made after a previous business has, been 
, discontinued the diminished nature of plant and machinery which 


{һе successor has perhaps never acquired.” 

The assessees in the present case bought the undertaking 
and assets of the Bengal Iron Company “and the: benefit so 
far asit is capable of being acquired of any claim which the 
Bengal Iron Company may have in respect of unabsorbed deprecia- 


‚ Чоп allowances". 


The assessees took a shrewd and, in my view, accurate view 
of the legal nature and effect of the Bengal Iron Company's 
unabsorbed depreciation allowance as the wording of the clause 
relating to it shows. They knewit was doubtful whether they 


‘could acquire it, but they took it for what it was worth and have 


(1) [1940] A. C. 812, 


ч 
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made the best of their claim to it. ‘To have acceded to their 
claim would have been to read into the Income Тах Act some- 
thing which it did not contain. The effect to the assessees in 
so doing would have been to give them immunity from taxation in 
respect of future profits to the amount of Rs. 9o,31,317 simply be- 
cause the Bengal Iron Company had made small profits or suffered 
losses іп the past when the assessee company had nothing to do 
with the Bengal Iron Company’s business. A further and more 
general result would be to put a premium on the sale value of 
depreciated unsuccessful business undertaking at the expense of the 
general taxpayer. But for the reasons I have given, in my view, 
the law does not lead to such results. 

As regards the computation of tke depreciation allowanees for 
the period since December 2, 1936, those allowances are based 
on the cost of the plant, etc., to the assessee—the Indian Iron and 
Steel Company, Limited. See section ro (2) (vi) of the Act and 
the case of Commissioner of Income Tax, Madras v, Buckingham and 
Carnatic Co., Ltd. (т). 

As regards the period April 1, 1936, to December 2, 1936, the 
allowances are based on the cost of the plant, etc.,to the person 
who carried on the business during that period, i.e. оп the ori- 
ginal cost of such plant, etc., of the Bengal Iron Company, Limited. 
This follows from what I have said above and from section 26 (2) 


-of the Act and also from the decision in the case of Commissione» 


of Income Tax, Bombay v. The Mazagaon Dock, Ltd. (2). 
` For the reasons I have given above I am of the opinion that the 
assessment made by the Assistant Appellate Commissioner of Income 
Tax in this case was right and that the questions asked in the Refe- 
rence should be answered as follows 
(1) Whether in assessing, under the provisions of section 
26 (2) of the Indian Income Tax Act, in the circumstances of the 
present case, a person succeeding to the business of another, 
the income of the business of the latter up to the date of 


' succession should be assessed to tax separately, or whether the 


assessment should be made in respect of such business as ifit 
had throughout the year of succession been carried on by the 
successor ? : 

This question is involved and difficult to answer as asked ; the 
best answer to it is that the Appellate Assistant Commissioner’s 
assessment as summarized in paragraph 5 of the.case is correctly 
made. 


(1) LL К.631.А. 74. > . (2) [1938] I..L. R. Bom. 374. 
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(2) Whether in the circumstances of this case the Indian Iron 
and Steel Company, Limited, was entitled in law in its assessment 
for 1937-38 to have the whole of the depreciation allowance on 
the buildings, machinery, etc., of the Bengal Iron Company acquired 
by it computed on the original cost of such assets to the Bengal 
Tron Company ? 

The answer is as indicated above—No. 


(3) Whether in the facts and circumstances stated ‘above, 
the assessee company, in its assessment for 1937-38 and subsequent 
years, is entitled in law to the benefit of the unabsorbed depre- 
ciation allowance of Rs. 85,45,150 of the Bengal Iron Company, 
Limited ? Fe 

` The answer is—No. 

We make no order as to costs. | 

` Panckridge, J.:—Of the three questions raised by this 
Reference, the third is of very great importance, not only to 
these assessees, but in all probability, having regard to the increasing 
tendency in modern commerce and industry towards merger and 


amalgamation, to many other assessees. It is also of great im- 


portance to the-Revenue authorities. In times of depression 
profits are small or non-existent. Meanwhile the unabsorbed 
depreciation allowance goes on increasing, so that it is not diffi- 
cult to conceive a situation, where, if the argument on behalf of 
the assessee is well-founded, the principal attraction for the pur- 
chase of a moribund business will be a considerable unabsorbed 
depreciation balance, which will be used by the purchaser to set 
against his own trading profits, and to enable him to avoid the 
payment of income-tax until it is exhausted. 


I will very briefly récapitulate the facts which are of no great 


complexity. 


The assessees are а rupee company, and in 1936 an elaborate 
scheme was devised whereby the assessees undertook to acquire the 
whole undertaking of the Bengal Iron Company, Limited, which was 
a sterling company incorporated in England, and which I shall 
henceforward call the Bengal Company. 

It is common ground that the assessees succeeded to the 


business of the Bengal Company within the meaning of section 


26 (2) of the Indian Income Tax Act, 1922 (as that section stood 
before the recent amendment), on December 3, 1936. 

'The transfer was in terms of an agreement in writing dated 
September 8, 1936, a copy of which, together with the scheme of 


М. 
V 


‹ 
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arrangement and amalgamation attached thereto, is annexure “А” 
to the letter of Reference. 

At the date of the transfer the unabsorbed depreciation allow- 
ance, to which the Bengal Company were entitled under the pro- 
visions of section 10 (2) (vi) of the Act and the proviso thereto, 
amounted to Rs. 85,45,150. . 

It was thought prudent to make itclear in the agreement that 
the assessees were, if possible, to have the benefit of this balance 
as from the date of the transfer of the assets, and clause (3) (a): 


of that document’ provides that the undertaking, properties, . 


and assets of the transferor company shall include the benefit, 
so.far as capable of being assigned, of any claim which the trans- 
feror company may have in respect of all unabsorbed depreciation 
allowances. 

The position of the assessees at the time of the assessment 
for 1937-38 was that they were entitled in respect of their 
original business to an unabsorbed depreciation allowance of 
Rs. 62,00,775. 

The assessment for 1937-38, based on the profits and gains of 

` the assessees’ business for the previous year, as made by the Income 
Tax Officer and as subsequently modified by the Appellate Assistant 
Commissioner, is as follows. ; 

In applying the provisions of section 26 (2) of the Act the assess- 
ment divides the previous year into the period prior to December 
-3, 1936, and the period subsequent thereto. December 3, 1936, 
is admittedly the date when the succession took place. The assess- 


: ment allows current depreciation on the Bengal Company's assets 


for the first period computed on the original cost to that company. 
, For the second period current depreciation has been allowed on 
` these assets computed on their cost to the assessees, that is to say, 
to the successors to the business, namely, the Indian Iron and 
Steel Company, Limited. 

It is admitted with regard to the assessments for the years 
Succeeding 1937-38, that in view of the decision of the, Judicial 
Committee in the Commissioner of Income Tax v. Buckingham and 
Carnatic Company, Limited, Madras (х) current depreciation must 
be reckoned on the basis of the price paid for the Bengal Company’s 
assets by the present assessees. 

The assessees and the income-tax authorities are also agreed 
that the current depreciation on the assets must be computed 
on their original cost to the Bengal Company, at any rate with 


(1) L. В. 631. A. 74. 
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regard to that portion of the previous year prior іо the succes- 
sion. This is in accordance with the decision of the Bombay 
High Court (Beaumont, C. J. and Rangnekar, J., Blackwell, J., 
dissenting) in the Commissioner of Income Tax, Bombay v. The 
Mazagaon Dock, Limited, Bombay (1). Í 

The only difference between the assessees and the Revenue 
(authorities ?) with regard to current depreciation allowance is this. 

The assessees maintain, on the language of section 26 (2) that 
the authorities are wrong in splitting the year of succession into 
two periods, and that current depreciation should be computed 
as if the business had been the predecessors’ business of the 
whole of the previous year, in respect of which the assessees 
are liable to be assessed by reason of the sub-section. Having 
regard to the magnitude of the sums involved, the practical diffe- 


-rence between the two methods as regards the year of assessment is 


not very great. 

For the four post-succession months current depreciation 
computed on the cost to the Bengal Company would be 
Rs. 4,31,000 odd, while on the basis of the cost to the assessees 
they have been allowed Rs. 3,77,coo odd as current depreciation 
on the assets taken over. Moreover if the authorilies are right in 
their treatment of the unabsorbed depreciation allowances of the 
Bengal Company, it appears that the “split” previous year favours 
the assessees. 

The reason for this is that the authorities have allowed the cur- 
rent depreciation of Rs. 3,77,000 to be taken into the general depre- 
ciation account of the assessees, and added, together with the 
current depreciation allowance on their original assets, to their 
unabsorbed depreciation balance. ; 

Ifcurrent depreciation had been reckoned for the whole of 
the previous year on the cost to the Bengal Company, the assessees 
would have had no advantage from it whatever, for the unabsorbed 
depreciation allowance of the Bengal Company, the benefit of 
which has been refused to the assessees, would merely have been 
increased by Rs. 4,31,000. , 

The real point at issue concerns the accumulated unabsorbed 
depreciation allowances of the Bengal Company. | 

On March 31, 1936, these stood at Rs. 85,45,150 and unques- 
tionably by virtue of proviso (b) to section 10 (2) (vi) that Com- 
pany.was entitled to bring them forward to the next year. 

The Assistant Commissioner has permitted this sum to be 


(1) I. L. R. [1938] Bom. 374. 
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brougbt forward and added to the current depreciation allowance for 
the pre-succession period the result being a sum of Rs. 94,07,479. 
From this he has deducted Rs. 3,76,162 being the Bengal Com- 
ipany's profits for this period. But he has ruled that the assessees 
are not to be given credit for any further benefit from the balance 
thus arrived at of Rs. 90,31,317. 

The assessees say that they are entitled to add this balance to 
the balance of Rs. 36,84,324 which the Assistant Commissioner 
has found to be their unabsorbed depreciation allowance on 
March 31, 1937. -This sum has been arrived at by adding the 
unabsorbed depreciation allowance of the assessees brought 
forward from 1935-36 to the current depreciation on their ori- 
ginal assets for 1936-37, and on the Bengal Company's assets 
for the post-succession period, and then subtracting therefrom 
the profits of the original business for the entire year and the 
profits of ihe acquired business for the four post-succession 
months. ` 


At the request of the assessees the Commissioner of Income Tax 
has referred the following questions to this Court. 

(т) Whether in assessing, under the provisions of section 
26 (2) of the Indian Income Tax Act, in the circumstances of the 
present case, a person succeeding to the business of another, the 
-income of the business of the latter up to the date of succession 
should be assessed to tax separately, or whether the assessment 
should be made in respect of such business as if it had throughout 
the year of succession been carried on by the successor ? 

(2) Whether in the circumstances of this case the Indian Iron 
and:Steel Compnay, Limited was entitled in law in its assessment 
for 1937-38 to have the whole of the depreciation allowance on 
‘the buildings, machinery, etc, of the Bengal Iron Company 
acquired by it computed on the originalcost of such assets to the 
Bengal Iron Company ? 

` (3) Whether in the facts and circumstances stated above the 
‘assessee company in.its assessment for 1937-38 and subsequent 
years is entitled in law to the benefit of the unabsorbed depre- 
‘ciation allowance of Rs. &5,45,150 of the Bengal Iron Company, 
‘Limited ? i 

I do not think that the first question requires a separate 
answer. Read with the second question, it calls upon us ‘to 
decide whether the Assistant Commissioner was right in com- 
puting current depreciation on the Bengal Company’s assets 
on one basis up to the date of transfer, and ona different basis 
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thereafter. The Mazagaon Docks case (1) affords no direct 
guidance on the point, as there the succession occurred on the 


"first day of the financial year. It followed that the profits and gains 


of the previous year on which the successor was assessed were all 
profits and gains made by the predecessor. 
I confess I do not altogether understand. the decision of the 


‘Allahabad High Court in Zw re Kamlapat Moti Lai (2). From 


page 389 cf the report it appears that. the income-tax authorities 
"split" the year of succession in a manner which resembles the 
method employed in this case: the Court referred to the Masagaon 
Dock's case (1) and observed as follows :— 

“Tt is clear that an assessment under section 26 (2) is not made 
on the profits actually received by the successor referred to in that 
section and is at best a hypothetical or notional assessment. The 
assessment is made on the supposition that the whole of the profits 
for the ‘previous year’ were received by the successor even though 


. the whole ora part of those profits must have been received by his 


predecessor. In other words, the successor is, for the purposes 
of assessment under section 26 (2), to be assumed as his predecessor 
with respect to the previous year and the profits have to be 
computed on this assumption. That being so, in the computa- 
tion of the profits for the ‘previous year’ deduction must be 
made with respect to all the allowances enumerated in sube 
section (2) of section 10 to which the predecessor may have 
been entitled." 

If the Court considered that it followed from the JMazagaon 
Dock's case (+) that а successor or assessee is entitled to claim 
depreciation reckoned on the costs of the assets to his predecessor 
over the whole of the previous year, including that part of it 


when the assets were the successors, and the profits and 
.gains made were made by him, Iam of opinion that the decision 


is erroneous. 

The assessees attach much importance to the language of section 
26 (2), especially to the provision that tbe assessment shall be ‘made 
on the person succeeding as if he had been carrying on the business 


. throughout the previous year, and as if he had received the whole of 


the profits for that year. 
In my opinion, to arrive ata proper construction of the sub- 


. section regard must be had to its object. That object is to make 
. the successor liable to be assessed on profits and gains made by the 


( I. L. R. [1938] Bom. 374. 
(0) 7 L T. К. 374. 
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predecessor. A special section is not necessary to make the 
successor assessable on the profits and gains of the business, from 
the date at which he becomes the owner. 

It appears to me to follow that as regards current depreciation, 
he is only entitled to the allowances claimable by his predecessor in 
respect of the profits and gains on which the predecessor would be 
liable to be taxed except for the section. 

To bear the construction for which the assessees contend “the 
section would have to provide that the succession should be deemed 
to have taken place at the close of the previous year. I think ques- 
tion (2) could be answered thus: “No. The Indian Iron and 
Steel Company, Limited were entitled to have depreciation, com- 
puted on the original cost to the Bengal Iron Company, кре 
only from April т, 1936, to December 3, 1936.” 

I now pass-to the question of the Bengal Company’s unabsorbed 
depreciation allowance. The assessees claim to have transferred it 
to their accounts. r С 

In United Steel Companies, Limitsd v. Cullington (1) Viscount 
Maugham at page 823 described a claim, somewhat similar to 
the claim of the assessees in this case, as one for “a remarkable 
privilege.” кр ы d 

It would certainly seem astonishing if the assessees were entitled 
to use this immense unabsorded allowance to protect the profits, 
not only of the business they have acquired, from taxation, pu ako 
the profits of their original business. 


They specifically claim to take the unabsorbed balance into 
general depreciation account and use it to set against their entire 
future profits, although they are compelled. to admit that the limita- 
tion imposed by proviso (c) to sub-clause (vi) must be read with 
reference only to the assets taken over from the Bengal Company. 
On ће other hand, it may be said that the fact that in this case 
the successor has a business of his own is accidental, and that it 
seems unjust that a business should lose Ње’ privilege the law gives 
to it in the hands of its original owner, merely because it passes to 

another by inheritance, bequest or assignment. 


Like all questions of this character it must be decided solely on 
the language of the statute. 

Now, with regard to this I have come to the conclusion that the 
Commissioner of Income Tax is right in the importance he attaches 
to the limitation imposed by the words "such allowance" in proviso 


(1) (1940) І. R., A. C. 812. 
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(b). In other words, the proviso can only apply to allowance tbat 
fall within the ambit of sub-clause (vi). 

Under section то (1) the tax is payable by a assessee under the 
head “Business” in respect of any реви ог gains of any business 
carried on by him. | 

‘Sub-section (2) deals with allowances. 

Sub-clause (vi) provides for an allowance in respect of. depre- 
ciation of a sum equivalent to such percentage on the original cost 
of the assets to the assessee as may in any case or class of cases be 
prescribed. | ; 

Proviso (b) deals with. the bringing Е of such ioie 
which are ‘wholly or in part unabsorbed by profits. 

‘Therefore, the assessees can only claim to bring forward 
allowances computed on the original cost of the assets to them, 
But, what they in fact claim to bring forward are allowances 
computed onthe origina! cost not to them, but to the Bengal 
Company or, in other words, allowances which are outside the scope 
of the proviso. : . | 

То my mind this compie disposes of the assessees’ con- 
tention, and I.agree that thẹ answer to question 3 must be in the 
negative. : 

This is really enough, and possibly more than enough for the 
purposes of this Reference. 
|. I feel, however, that T should not omit to. deal with . Zhe United 
Steel Companies, Limited v. ‘Cullington (т), because although, the 
House of Lords unanimously rejected the appellants’ claim to 
set off against their own profits, allowances for wear and tear 
which ‘the companies, the appellants, had acquired would have 
been entitled to carry forward against future profits, had they con- 
tinued to trade, yet it was recognised that the.claim would have been 
sustainable but for the change in the law effected by: section 32 of 
the Finance Act, 1926. 

I have, therefore, examined the rules as to wear us tear as they 
stood prior to the passing of that statute. ` | 

Rule 6 (1) to Cases [and П of Schedule Di is concerned with 
wear and tear and ruris as follows : _ | 

“In charging the profits or gains of a trade under this Sche- 
dule, such deduction may be allowed as ‘the comimissionets having 
jurisdiction in the matter may consider just and reasonable 
as representing the diminished value by reason of wear and tear 
during. the year of any machinery or plant used for the pur- 


(1) (1940) A, C. 812. | HEN » i 
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poses of. Ls trade ' and’ belonging to the person by whom it is ans 
carried on.” ` i on 


“Rule 3 makes, provision for the carrying forward of such Jp the matter of 
‘deductions in terms closely resembling those of our proviso (b). В? dem oa id 
- The difference, however, is obvious. · Тһе deduction for wear — 
and tear is fixed by the commissioners on a just and reasonable 22" 7. 
basis provided that the conditions of thé rule are satisfied. There 
is no reference to the original cost to the assessee whose profits 
and gains are being taxed. 
There is nothing, therefore, to prevent the provisions as, to 
carrying forward continuing to be effective aftera person in the 
"Words of rulé тт “succeeds to the trade.” 
‘Under the Indian Income Tax Act the situation is different inas- 
‘much as the allowances must be directly connected with the assessee 
before the proviso can have any application, 
‚. I formally concur in the answer to the questions as framed by 
by: ‘Lord, the Chief Justice. 
Orr. Dignam & Co. : Solicitors for the Assessee. 
' R. C. Pal: Solicitor for the Income Tax authorities. 
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M., who had three sons, A., R., and G., in 1865 gave R. to a-widow in 
adoption to her deceased husband, V. In 1868 a deed was executed by M., A., R. 
and G., providing that oa M's death the total income from his ancestral immove 
ables should be divided among A., R.,and С. notwithstanding R's adoption, 
R's'share being,: however, somewhat less, and A's and G's shares correspondingly 
more than one third. The deed also contained provisions dependant on the 
.expectation that certain property would accrue to R from hisadoptive family, 
but R failed to obtain any such property, and in an action brought after R's 
death by his son T., the adoption was held invalid for lack of certain consents. 
T died in 1910 leaving two sons, of whom Опе was the plaintiff. А, who 
managed the family property until his death in 1928, throughout paidthe plaintiff 


‘and his brother a share of the family property. W,a member of G’s branch, 


having succeeded to the management, refused to pay any thing further to Ње 
plaintiff and his brother. The plaintiff then brought an action, which the 
Subordinate Judge upheld, claiming, аз а matter of natural family right; to be 
entitled with his brother to a one-third share of the family property. The claim 
proceeded on the footing that R’s adoption was invalid, and did not set up. any 
rights under the agreement of 1868, while the defendant’s appeal to the High 
Court was pending an alteration in case law took place which resulted in R's 
adoption being valid. The plaintiff being accordingly constrained, when the 
appeal came on, , to admit the validity of R's adoption, the High Court dismissed 
the plaintiff's claim to a, share of family property based on natural family rights, 
As the plaint made no reference to the agreement of :868, the Court did not 
consider the question of the plaintiff's rights under it, and dismissed the action. 
On appeal by the plaintiff to the Privy Council : 


Я 


Held that, inasmuch as the change in case law during the pendency of 
the appeal had embarrassed the appellants, the defendants being able to rely on 
the validity of the adoption, the dismissal of the suit entailed risk of injustice 
unless the plaintiffs were given an opportunity ‘to argue the two questions of law 
which emerged on the footing that the adoption was valid, the one a question of 
adverse possession arising under section 38 of the I imitation Act and the other 
concerning the rights of the appellants under the agreement of 1868, and that 
the case must therefore be submitted to the High Court for determination of 
those questions. 

Bhimabai’s case (1) and Amarendra’s case (2°, referred to. 

Privy Council Appeal No. 42 of 1939 from a decision of the High 
Court, Bombay, dated August 20, 1935 (Broomfield and Mack- 
lim, JJ.) reversing a decree of the Subordinate Judge, Satara, dated 
December 21, 1931. The facts a are шу stated in the judgment of 
the Board. 

J. М. Parikh and R, Parikh for the Appellants: It is submitted 
that the High Court should not, by virtue of a change in case law 
affecting the validity of Rangrdo’s adoption, have allowed the defen- 
dants to set up an entirely new case referred to in the pleadings 
neither originally nor by amendment. Sucha change of fact by 

(1) (1932) L. R. 60 I. А, 25. В 

(2) (1933) L. В. 60 I. A. 242. 
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the defendants could not but be seriously embarrassing to the 
` appellants, who have had no opportunity of pleading to it. The 

continued payments by Anandrao to the appellants surely constitute 
a recognition by him and his successors in the management that 
Rangrao had retained his natural family rights ; and indeed it was, 
we submit, clear that, once Rangrao had failed in the litigation 
lasting from 1894 to 1899 to establish the validity of his adoption, 
he reverted to his natural rights as a member of Madhavrao's family. 
The appellants were therefore born in that family and entitled to the 
disputed one-third share between them accordingly. They should 
in these circumstances have given an opportunity to set up a plea 
that the defendants wére estopped from denying their family rights. 

More than that the appellants have had no opportunity of setting 
up the alternative case which become open to them the moment 
Rangrao's adoption is held valid—namely, a case dependant on the 
agreement of 1868 they must be given сап opportunity to claim in 
respect of Rangrao's share of 4 annas 8 pies under that agreement. 

. The, Court did not adjudicate on that matter because it was not 

raised on the pleadings ; but it became relevant as soon as Rangrao’s 
adoption was treated by the Court: as valid. The case should be 
remitted to the High Court for consideration of matters anaing out 
of the validity of the adoption, 

The respondents did not appear and were not represented. 

Their Lordships’ judgment was delivered by 

Sir George Rankin :— 


The following pedegree shews the relationship between the 
parties. 


MADHAVRAO 
(Died T 1894) 





Anandrao Rangrao Govinda 
(Died їп 1928) (Died in 1894) (Died in 1894) 
Vinayak Trimbak 
(Died in 1921) (Died in 1910) 
= Sarawatibai 
(Defendant No, 2) 
| | 
Madhav alias Bapu Govind Raghlnath Ake 
(Died in 1925) (Adopted son, (Defendant No. 4) (Plaintiff) 
Р Defendant No. 3) | 





P. „Сораја + Waman 
(Died in 1904) ' (Defendant No. 1) 


Govind 
(Adopted by 
Defendant No. 2). 
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' This appeal has been brought in forma pauperis by the plaintiff 
and the fourth defendant, who are brothers. No оле has appeared 
at the hearing to represent the respondents but Mr. Parikh has 
presented the case for the appellants with great care and fairness. 
In the result their Lordships are of opinion that the case should be 
remanded upon two points and they will say only what seems neces- 
sary to explain the scope and purpose of the remand. : 

In'i865 the appellants’ grandfather Rangrao was given by his 
father Madhavrao to the widow of. one Vishnu in adoption to her 
deceased husband.’ Madhavrao had two other sons, -Anandrao and 
Govinda and by.a deed, dated 18th May, 1868 to which ‘the father 


‚апа all three sons were. parties the terms upon which the adoption 


had been made were expressed. A main term was to the effect that 
upon Madhavrao’s death the total income from his ancestral immove- 
ables should be divided—not into thirds or shares of $ annas 4 
pies—but in proportions as follows :—to Rangrao notwithstanding bis 
adoption 4 annas 8 pies and to each of his brother, 5 annas , 8 pies : 


. and that as regards ¢éitiin property expected to come tò Rangrao 


from his new family, the income from the immoveables should 'be 
divided so that Rangrao- should geta 6 annas 8 pies share, and 
the share of each of his brothers should’ be 4 annas 8 pies. ' Rangrao 
was during his father's lifetime to live with him. By the’ eighth 
clause оѓ. the deed his share of the income from his father’s property 
was to continue to his descendants save that it should not go-to any 
adopted son unless he had been taken from among the issue of 
Anandrao or Govind. ‘This clause is here mentioned because it has 
some bearing upon the question whether upon a true view of 
the effect of the deed Rangrao’s interest in his father’s property 
was an interest in income only or whether it extended to the 
capital or corpus of the property—a question which may become 
important. 

Rangrao did not succeed in obtaining possession of any of the 
properties of Vishnu and he was equally unsuccessful when in 189o 
Vishnu’s brother Keshavrao died, in obtaining recognition as his 
heir: Rangrao died in 1894 without having brought the validity of 
his adoption to the test of a civil suit. His father Madhavrao and 
his brother Govind died in the same year, leaving Anandrao as 
the senior member of that branch of the family. 

In 1894, also, Anandrao as next friend brought a suit (No. 97 of 
1894) in the Court at Wai, on behalf of Trimbak (only son of 
Rangrao and father of the present appellants) laying claim to the 
properties of Vishnu and his brothers Keshavrao and Ganpat on 
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the footing that they had all been joint and that.the two latter had 
died without leaving issue. This suit was dismissed by the trial 
Court (19th June, 1897) and on first appeal (3rd August, 1898) and 
by the High Court on second appeal (rst March, 1899). The 
ground upon which these decisions proceeded was thatas Vishnu 
was joint with his brother Keshavrao, his widow could not validly 
adopt a son to him unless she had either his permission or the 
consent of Keshavrao. This was at the time and had been since 
1879 atleast the rule of Hindu law accepted as prevailing in the 
Mahratta country of the Bombay Presidency and thus applicable 
to the parties. Upon the questions of fact, whether Vishnu had 
given permission and whether Keshavrao, had consented there is no 
reason to doubt the correctness of the concurrent decisions - in the 
negative. : 

Trimbak died in rigro leaving two sons, the second appellant 
born in 1908 and the first appellant (plaintiff) born in 1910. Anand- 
` rao continued in the management of the family property till his death 

in: 1928, when the first defendant Waman took over the management. 
From the findings of both the Courts in India in the present case 
it appears that the appellants had in Anandrao's time been receiving 
from him а’ share of the income, corresponding in fact to 4 annas 
8 pies and not toa one-third (5 annas 4 pies) share. The learned 
Subordinate Judge was of opinion that what they got was paid to 
them in virtue of their right to a one-third share—that is, in recog- 
nition, that Rangrao's adoption having proved invalid hé had 
reverted to his original rights as a member of his natural family and 
not upon the view that he was relegated to the rights given to him by 
the deed of 1868. . 

‘However that may be, from 1928 when the first defendant Waman 
succeeded Anandrao in the management of the farnily properties he 
refused to pay anything to the appellants. In the present suit, 
brought on the 26th August, 1930, the appellants claim to be entitled 
between them to a one-third share. The decree which they ask for, 
and which was given to them by the trial judge on 21st December, 

1931, is a decree for possession with mesné profits and for partition. 
The decree was made against the first three defendants who are the 
respondents upon this appeal, but the second-defendant is the widow 
of Anandrao's son and does not now appear to have any interest in 
the matter. The relief claimed by the appellants is as against 
Waman, the first defendant (son of Rangrao's brother Govind) and 
Govind, the third defendant, who was the son of Waman but has been 
given in adoption to the son of Anandrao. These two defendants 
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Р. С. represent respectively the branches of Rangrao’s brothers Govind 

1941. and Anandrao and claim to be entitled each to a half share in the 
Appa Trimbak suit properties, excluding Rangrao's descendants altogether. 

Без ande The learned Subordinate Judge had no occasion to doubt the 


Waman Govin invalidity of Rangrao’s adoption and had little difficulty in holding 
Deshpande. that his rights in his natural family remained to him and that the 
Sir George Rankin. deed of 1863 became void when the adoption was declared in 
nd 1899 to be invalid. From this decree the defendants appealed to 
the High Court and their memorandum of appeal dated 29th 
March, 1932, set out that Rangrao and his heirs were paid an 
amount corresponding to 4 annas 8 pies under the deed, that the 
deed became void in 1899 and that the subsequent payments were 

made purely out of love and sympathy. 

The appeal did not come on for hearing till 1935. Meanwhile, 
on 4th November, 1932, the rule of law as to the power of a widow 
to adopt which had in 1899 been applied to Rangrao's adoption 
had been declared by this Board to be erroneous and the true 
rule under the Mayukha had been declared to be that unless the 
widow has been expressly forbidden by her husband to adopt 
she can do so notwithstanding that he died undivided and that 
she has not obtained the consent of his surviving coparceners 
[Bhimabai’s case (1)]. This reversed a long-standing decision of 
а Full Bench of the Bombay High Court Ramji v. Ghaman (2) 
as to which another Full Bench in 1926 Jshwar Dadu v. Gajabat (3) 
had decided that it had not been over-ruled by the Board: in 
Yadao v. Namdeo (4). In Bhimabai’s case (1) the Board held 
that Ramsi's case (2) had been over-ruled by Yadao’s case (4) and 
they restored as law the interpretation which had been put upon 
the Mayukha in 1868 in the case of Rakhmabat v. Radhadai (9 а 
Full Bench decision in the time of Sir Richard Couch. 

This alteration in the case law had changed the entire com- 
plexion of the present case pending the appeal to the High Court. 
Section 41 of the Indian Evidence Act does not give to such 
decisions as those arrived at in Trimbak’s suit of 1894 the-character 
of judgments im rem: indeed it is based преп a judgment of 
Sir Barnes Peacock [KazAya Lal v. Radha Charan’ s ] in the course 
of which it was said :— 

(1) (1932) L. R. 60 I. A. 25. 

(2) (1879) I. L. R. 6 Bom. 468. 

(3) (1925) I. L. R. 50 Bom. 468. 

(4) (1921) L. R. 48 I. A. 513. 

(5) 5 Bom. Н. C. (A. C. J.) 181. 

' (6) (1867) 7 W. К. 338 (344). 
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"If а judgmentin a suit between А and B that certain property == 

for which the suic was brought belonged to А аз the adopted son of 1941 

C were a judgment iz vem and conclusive against strangers as to Appa Trimbak 

the fact and the validity of the adoption the pe injustice might Deshpande 

be caused.” Waman. Govin 
In the High Court learned counsel for the present appellants Deshpande: 

had to admit the validity of Rangrao’s adoption subject to a Sir George R Rankin. 

contention as to zes judicata which the High Court rightly rejected. 

On this footing two questions or sets of questions arose. First, 

whether the appellants though mere strangers to the family of 

"Madhavrao had been in fact for twelve years before 1928 in posses- 

sion of a one-third or other share in the suit property adversely 

to the branches of Anandrao and Govind? Ifso, does not sèc- 

-tion 28 of the Indian Limitation Act entitle them to bring a suit 

to recover possession of such share against the defendants as 

trespassers and to obtain a ‘partition thereof as also a decree for 

mesne profits? Secondly, whether the deed of 1868 was still 

operative and if so were not the present appellants entitled to 

enforce the rights given thereunder to Rangrao and his descen- 

dants :-if so, upon a true constr uction of the deed did it give them 

а 4 аппаѕ З pies share in the properties or only in the income, and 

to what relief are they entitled ? 
Though these were the material questions arising upon the 

footing that the adoption of 1865 was valid neither question had 

been raised by the pleading or by the issues framed in the trial 

court. The only question of limitation had been whether the 

defendants had been in possession advetsely to the plaintiff. The 

déed of 1868 had not been mentioned in the plaint and the plain- 

tif in a. counter written statement had refused to admit it and 

had contended that in any case it became inoperative when the 

adoption was held to be invalid. The learned judges of the High 

` Court while saying that the agreement of 1868 was undoubtedly 

acted upon did not decide whether the appellants could recover on 

the strength of it since the suit was not based on the agreement and 

indeed the plaintiff had repudiated it. 
On the assumption that Rangrao’s adoption was invalid, the 

defendants had contended that he had not reverted to his natural 

family ; hence the plaintiff might have set up any case he desired 

to make under section 28 of the Limitation Act. On the other 

hand there were more direct answers to this contention of the 

defendants. The validity of the adoption made an end of the 

- reason given in the plaintiffs pleading for regarding the deed of 
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-1868 as inoperative. -It is true that no- КАЙР to amend the 
-pleadings or to frame new issues was- made on behalf of the 
present appellants in the High Court whose'action in: disposing: of 
the issues as they stood is hardly open to criticism: But their 
Lordships finding that a change in the case law had риё, the 
present appellants іп а. most embarrassing position. are concerned 
to scrutinise somewhat narrowly a decision. which deprives the 
appellants: of an income which for many yeats had been enjoyed 
by them, their father and their. grandfather. Though not im- 
possible, it is difficult in almost any circumstances. to suppose 
that such an income was received by’ them withcut апу, claim “of 


right. Hence their Lordships think that the ' dismissal of the 


suit would entail risk of injustice unless: the appellants be allowed 
the fullest opportunity to make good such case as they may- have 
upon either of the two lines of argument which have been indi- 
cated—that is, under section 28 of the Limitation Act and upon 
the deed of 1868. As the respondents have not appeared at the 
hearing of this appeal their Lordships. do not think it right to 
determine any matter which is not strictly within the pleadings and 
issues as they now stand, even though materials tor the decision шу 
be on the record. 

They consider that the appeal should be diiowed and the decree 
of the High Court dated 20 August, 1935, set aside save as 
regards the directions as to costs therein contained, that the case 
should go back to the High Court with directions to frame issues 
in respect of the two questions hereinbefore set forth and to dis- 
pose of the appeal to the High Court after determining the same. 
The High Court is to be at liberty if it should see fit to exercise 
its power under Order 4r rule 25 to refer such issues to the trial 
courtand to give all such directions as it may think necessary 
in respect of the amendment of. pleadings and the taking of 
further evidence provided always that should either party desire 
to adduce further evidence upon the said issues an opportunity to 
do so sháll be afforded. Their Lordships will humbly advise 
His Majesty accordingly. There will 'be: no order as’ regards the 
costs of this appeal. 

Harold Shephard; Solicitor for the Appellants. ` 


R C. C. ` . | | . Appeal allowed, 
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Present : Lord Atkin, Lord Russell of Killowen, 
Lord Romer, Sir George Rankin, 
Lord Justice Clauson, 


P. T. KRISHNASWAMI AYYANGAR 
| v. А | 
CHEVULA KAMALAMMA AND OTHERS. 


LOR APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT Mapras.] 


Mortgage~Action to —— mortgagee made а party— First mortgage 
held invalid—First mortgagor only entitled to money decree—Court not 
entitled to consider validity of second mortgage, 


A testator in 1919 executed a promissory note in favour of R. C., and 
deposited with him as security the fitle deeds of a house. The testator at 
the same time executed a Бола recording the deposit. and undertaking to 
repay in full with interest the amount of the note, That bond was never 
registered. The testator died in 1920, having by his will appointed four 
executors and provided that the house should not be sold. К. С, having 
died in 1921, his widow in 1:930 brought an action against the executors to 
enforce the equitable mortgage created by the deposit' of title deeds, adding 
as a defendant another person to. whom the executors had granted mortgages 
on the’ house. The trial judge granted the plaintiff the usual mortgage 
decree, "The executors did not dispute the validity of the mortgage toR. C., 
but on am appeal by the Second mortgagee it was held that the bond of 
1919 created the mortgage to R.-C., that as it'had nct been registered that 
mortgage.was invalid. The Court accordingly granted the plaintiff a simple 
money decree treating her as an unsecured creditor. Notwithstanding that 
the second mortgagee was no longer a proper party to the plaintiff's action 
once the mortgage to К. C., on which she was suing was held invalid, the action 
béing then one for a mere money decree, and’ notwithstanding that the execu- 
tors’ ‘mortgages to the second mortgagee could therefore not be an issue in such 
an-action;-the Court, instead of dismissing the' actión as against the second mort- 
gagee, dealt with that matter and decided that the second mortgagee's mortgages 
were ultra vires.the testator's .executors and therefore invalid, qualifying 
that pronouncement by holding that the mortgages were invalid .only as 
against the plaintiff and other unsecured creditors, but valid as against the 
executors or persons "interested in the testator's estate other than the credi- 
tors. "The Court therefore declared that the mortgages to both е plain- 
tiff and the second mortgagee were invalid, that the plaintiff and the second 
mortgagee were entitled .to money decrees, to be satisfied. -out of the 
proceeds of. the sale of the .house, for the sum due to them, The Court 
further declared that its adjudication did not bind any other creditor of the 
estate, who could be left- to their separate remedies against both mortgagees. 
On appeal by the second mortgagee to the Privy Council, there being no 
cross-appeal by the plaintiff against the declaration that the mortgage tọ 
R: C. was invalid. 
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Held; that that method of dealing with the other creditors was incorrect, 
apart from the fact that it was not necessary in. the action to consider their 
rights; that it was not proper to qualify the invalidity of the mortgage to 
R.C., by holding it invalid only as against the second mortgagee inasmuch 
as the ‘mortgage if invalid for non-registration was invalid for all purposes, 
and that the only proper decree in the suit was a simple money decree in 
favour of the plaintiff against the executors of R. C., any pronouncement on 
the validity or otherwise of the second mortgagee’s mortgages or the granting to 
him of any relief, being improper in the plaintiff's action. 

Privy Council Appeal No. 28 of 1939 from a decree of the High 
Court Madras, dated July 26, 1935, (Ramesam, Acting C. J. 
and Cornish, J.) reversing a decree of Beasley, C. “J dated m 
tember 6, 1932. - 


Eddy, K. C. and S. P. Khambatta for the Appellant. 
J. M. Parikh and Р. V. Subba Row for the Respondents. 
Their Lordships’ judgment was delivered by — , 


! Lord Romer: Chevula Venkatasubbaya Chetti now deceased 
was the owner of two houses in Madras. For the sake of brevity 
they may be referred to as Nos. 6o and 68 respectively, and their 
owner as the testator. P : 


On the 2nd June, 1919, the testator executed а promissory note 
for Rs. 12,000 bearing interest at 9 per cent. per annum in favour 
of one Rangayya Chetti and deposited with him the title deeds 
of No. бо as security. At the same time the testator executed a 
document headed “Collateral Security Bond” which recorded the 
fact of the deposit of the title deeds as collateral security in res- 
pect of Ње promissory note and then proceeded‘ as follows: “I 
shall therefore pay you the principal and interest accruing due on 
the said promissory note from this date in full, and redeem the said 
title deeds. To this effect is the collateral security bond executed by 
me with consent.” This document was never registered. 

The testator died in the year 1920 having by his will appointed 
four executors of whom the respondents т and 2 and one Chevula 
Subrahmanyam Chetti appear to be alone surviving. It should-be 
mentioned that the will contained an express provision that the two 
houses should not be sold. | 

Rangayya Chetti died in the year 1921, and on the 13th 
October, 1930, his junior widow Gouriamma who was his sole 
legal personal representative instituted the present proceedings 
for the purpose of enforcing the equitable mortgage purporting 
to have been created in favour of Rangayya by the deposit of the 
title deeds of No, 69. 
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The first three defendants to the suit were the surviving executors Р.С, 
of the testator. The fourth defendant was the present appellant. 4941. 
The reason for adding him аз а party was this. Оп the 26th June, p, T, Krishnaswami 
1924, the first three defendants and on the 24th November of the Ayyangar 


same year the first two defendants as executors of the testator had Chevula Кашаатша 
executed mortgages in favour of. the appellant of both the houses Lord Romer: 

to secure various sums of money that they had borrowed from him — 

or that he had paid at their request. He was therefore, assuming 

these mortgages to have been valid, a necessary party to the 

proceedings. The relief that Gouriamma asked ‘for by her plaint 

was the usual relief sought in a suit by а mortgagee to enforce 

his security. 

The first two défendants (being the present respondents 1 and 
2) by their written statement impeached the validity of the equitable 
mortgage in suit on the ground that it was created by the collateral . 
security bond and that the document had never been registered. 
The third defendant Subramhamanyam neither filed a written 
statement nor took part in any of the subsequent proceedings 
in the suit. The appellant by his written statement put the 
plaintiff to proof of the equitable mortgage but did not in terms 
impeach. its validity. 

In due course issues were ied to be tried of which the only 
ones now material were to the following effect :— 

2. Is {һе mortgage sued upon invalid ? 

`5. Are the mortgages in favour of the fourth defendant binding 
on the estate of the testator ? 

6. What is the amount due upon those mortgages ? 

On the 6th September, 1932, the case came on for trial before 
Beasley C. J. After a consideration of the relevant authorities he 
came to the conclusion that the collateral security bond did . not 
require registration and that a valid equitable mortgage upon No. 
бо had been created by the deposit .of .the title deeds. He accor- 
dingly pronounced the usual mortgage decree in favour of the 
plaintiff. The appellant did not at the trial adduce any evidence 
to prove . his mortgages. The learned Chief Justice in those 
circumstances made no findings upon the fifth or sixth issue. The 
decree merely provided thatthe appellant should be at liberty to 
enforce his claim as à second mortgagee of the suit property by 
a separate suit. With this decision upholding the validity of the 
plaintiffs mortgage defendants -x and 2 appeared to be content. 
The appellant, however, took the matter to the appellate side of 
the High Court where it came on for hearing on’ the тїї May, 
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1933, before Ramesam and Cornish JJ. Those learned judges 
took the view that unless the appellant’s mortgages were valid and 
there was something remaining due upon them the appellant had 
no right to be heard onthe appeal. They accordingly remanded 
the case to the judge sitting on the original side to submit his 
findings upon. the fifth and sixth issues. ‘They ordered however 
that the costs entailed by the additional hearing, that is to say, the 
hearing fee and the fee payable to counsel should be paid by the 
appellant in any event. Bd 

The trial of these two issues took place before Anantakrishna 
Ayyar J. in August, 1933, and on the 25th of that month he gave 
judgment recording his findings upon them. It is unnecessrry to 
deal with them in any detail. It is sufficient to say that on the 
sixth issue he found that, assuming the ‘appellant’s mortgages to be 
valid, there was a substantial sum due to him thereunder which 


would be properly payable out of the testator's estate. He made ` 


no .finding upon the fifth issue which raised a question of law 
rather than one of fact. It was the question whether in view ‘of 
the provisions of section 307 of the Indian Succession Act the 
executors had power to mortgage the houses of their testator, 
He thought that this question could not properly be answered 
until the question of the validity of the plaintiff's own mortgage had 
been settled. А 

The hearing of the appeal before Ramesam and Cornish JJ. 
was resumed on the 26th July, 1935. They evidently thought 
that the findings of Anantakrishna Ayyar J. were sufficient to 
establish the right of the appellant to be heard upon the appeal, 
for they. proceeded to consider the question of whether the 
collateral security bond .of the znd June, 1919, required registra- 
tion. Differing from the Chief Justice upon the point they decided 
that -it did, and that the, plaintiffs suit .so far as it sought, to 
enforce a.charge upon No. бо was not maintainable. The plain- 
tiff, however, was.by virtue .of the promissory note an unsecured 
creditor of the testator’s estate for so much of the Rs. 12,000 as 
still remained owing together with .arrears of interest and was 
entitled to ‘a simple money decree against the executors for that 
amount. But the. appellant was not a proper party to a suit for 
such a decree. The suit against him should therefore have been 
dismissed with costs. When once it had. been decided that the 
plaintiff was merely an unsecured creditor of. the testator, the 
question of the validity or otherwise .of the appellant's mortgages 
could not by any possibility be an issue. in the sujt.. It would only 
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arise for determination if and when the plaintiff should seek to 
‘enforce her decree in execution against No. 6o. (It should be 


mentioned here that No. 68 had long since been sold in procee- 
dings instituted by à person who held a mortgage on that house 
granted by the testator.) 

The learned Judges: nevertheless oclid to discuss the ques- 
tion at some length, and eventually arrived at the conclusion that 
the mortgages were beyond the competence of-the executors and 
were accordingly invalid as between the appellant on the one hand 
and the plaintiff and the rest of the unsecured creditors of the 
testator on the other ; but that the mortgages were valid as between 
the appellant and the executors, by which the learned Judges meant, 
as will presently appear, that it was valid as between “the appellant 
and -the persons interested in the testator’s estate other, than the 
creditors. They also held that the appellant was entitled to stand 
in the shoes of the unsecured creditors whose debts had been - paid 
off out of the moneys advanced by him on the security of his two 
mortgages. , Having arrived at these conclusions and having ascer- 
tained that the amount remaining due to the appellant on the 
footing just mentioned was Rs. Y, and that the total amount 
advanced by him under his mortgages there still remained due for 
principal and interest the sum of Rs. X, and that the sum due to 
the plaintiff on the promissory note for principal and interest was 
Rs. 18,985-6-4, the learned Judges gave effect to their several 


findings in a decree dated the 26th July, 1935. Stated shortly it was 


to this ‘effect: The appeal was ‘allowed, the decree of the 6th 
September, 1932, was set aside and declarations were made sub- 
staritially as follows :—(r) that the equitable mortgage of the 2nd 
June, 1919, was not valid as a mortgage as between the plaintiff and 
the appellant as it was not registered ; (2) that the mortgage by the 
executors of No. бо in favour of the appellant was not valid as а 
mortgage аз between the plaintiff and the appellant and (3) that the 
plaintiff and the appellant wére respectively entitled to money 
decrees for the debts due to them viz., Rs. 18,985-5 4 to the plaintiff 
and Rs. X to the appellant. The: decree then went on to order 
sale of No. 60 and directed in effect that out of the net sale proceeds 
Rs. 18,985-6-4 should be paid to the plaintiff and Rs. Y to the 
appellant, but that ifany balance should be left afier making such 


Rs. X-Y. Incase of deficiency the plaintiff and the appellant were 
to be at liberty to'apply to the Court’ for payment of the same by 
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the defendant executors. Finally, it was ordered that each party ` 
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should pay his or their own costs of the appeal and in’ the Court 
below. From this decree the appellant now appeals to His Majesty 
in Council. 

It will be observed that the decree treats the plaintif and the 
appellant as being the only creditors.of the testator, the only credi- 
tors at any rate who were entitled to be paid out of the proceeds of 
sale of the property in suit. As to this Ramesam, J. made the follow- 
ing observations :— i 

It is necessary to mention one matter. After the whole argument 
was closed it was represented to us that there are other creditors 
who up to now have not taken any action. "They are not parties to 
this suit. We do not think that we can adjourn this suit to enable 
them to be made parties at this stage. It is possible that the claims 
of some of them are barred. So faras the plaintiff and the fourth 
defendant are concerned, the form of the relief we have given practi- 
cally takes the form of relief in an administration, action as between 
them only and as if there are no other creditors. But when there are 
other creditors, our adjudication does not bind them. They can 
take separate action impleading these pani and get appropriate 
relief. . 
If it had been necessary to consider the position of the other 
creditors at all, and it was not, their Lordships cannot think that 
this was a satisfactory way of dealing with them. Nor can their 
Lordships think that it was proper to qualify the declaration as 
to the invalidity of the plaintiffs mortgage by the insertion of 
the words .“as between the plaintiff and the fourth defendant.” 
Ifthe mortgage security be invalid by reason of the failure to 
have it registered, it is invalid for all purposes. That it required 
registration must be taken to have been finally determined, there 
being no cross appeal by respondents 3to 6 who now represent 
the estate of Rangayya Chetti in lieu of the plaintiff who has died’. 
since the decree was pronounced. It necessarily follows that. 
the only decree that could properly have been made after a '. 
declaration of the invalidity of the mortgage was a simple money 
decree against the executors in favour of the plaintiff for 
Rs. 18,985-6-4. With all respect to the learned judges it was 
wrong to direct a sale of the property in suit, or to make any 
pronouncement as to the validity or otherwise of the appellant's 


mortgages, or to give the appellent any relief whether as against 
‘the property or as against the executors. Whether or not the 


appellant will eventually obtain anything better than was given him 
by the decree is a question upon which it is not for their Lordships 
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to express any opinion. He is entitled to appeal from it if he thinks 
fit, and to have the decree put into the proper form. 

` In their Lordships’ opinion the appeal should be allowed, 
and the decree of the 26th July, 1935, should be varied as 
follows: there should be omitted from the first declaration the 
words “as between the plaintiff and the fourth detendant” ; the 
whole of the decree subsequent to such declaration should be 
omitted with the exception of the order as to costs, and there 
should be substituted a siniple money decree for payment to the 
plaintiff out of the property of the testator of Rs. 18,985-6-4 with 
intérest at 6 per cent. per annum from the 23th July, 1935: the 
order for costs should be varied by inserting after the words 
“each party” the words “other than the fourth defendant” and 
by ordering the plaintiff to pay the costs of the fourth defendant 
of the appeal and of the suit on the original side of the High Court, 
other than the costs directed by the ofder of the ттїһ May, 1933, 
to be paid by the fourth defendant in any Ра: which order is 
to remain unaffected: 

Their Lordships will humbly advise His Majesty accordingly. 
The respondents Nos. 3 to 6 will pay to the appellant such costs of 
this appeal as he ‘is entitled to having regard to the fact that he is 
appealing én forma pauperis. | | 

` Lambert & White: Solicitors for the Appellant. 
Harold Sueppord ; Solicitors for the Respondent. 


в, C: С. | Appeal allowed. 


SPECIAL BENCH. 


с р Sir Harold Derbyshire, Knight, Chief Justice, Mr. Justice 
: Syed Nasim Ali and Mr. Justice R. C. Mitter, 


-SRIMATI SUKUMARI DEVI 
295 V. M 


. RAJDHARI PANDAY alias RAJDHARI PAREY 


Bengal Non-Agricultural Tenancy (Temporary Provisions) Act (IX B, C. of 


1940), -Sections 2, 3—Tenant; what it means—Stay of execution of eject- 
ment decree, 


* Civil Revision Case No. 1416 of 1940 -against the decision of М. Н. В. 
Lethbridge, Esq; District Judge, of. 24-Parganas (Alipore) dated 20-7-1940, 
affirming thevdecision of S. C. Sen Gupta, -Esq., Munsiff, Second Court, 
Alipore (24-Parganas) dated the roth June, 1940.. 
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The enactment of Section 3 of the Bengal Non-Agricultural Tenancy Act of 
1940 was within the | law-making powers of the Provincial Legislature, Ў 


The Provincial Legislature only has the. legislature power to direct the 


7. Courts io stay proceedings for ejectment of a non-agricultural tenant in the 


way it has done. 

The provisions of the Bengal Non-Agricultual Tenancy Act, igo are not 
repugnant to Civil Procedure Code (Order 21, rule 24); see Section 4(1) of the 
Code of Civil Procedure. 

The word tenant in Section | 3 of the Bengal Non-Agricultural ‘Tenancy Act, 
1940 in used not in its strict legal sense but in its wide popular sense and 
includes not only the current tenant as set out in Section 2 of the Act but-the 
ex-tenant remaining in occupation who formerly held inthe manner described in 
Section 2 as non-agricultural tenant. 

So the execution of decree against a tenant whose tenancy was originally поп» 
agricultural can be stayed under Section 3 of the Bengal Non-Agricultural 
Tenancy Act, 1940. : ` 

Application for Revision under Section 115 of the Code of Civil 
Procedure. 

The material facts will appear from the judgment. 

Му. Suboth Chandra Basak for the Petitioner. 

Mr. Sris Chandra Dutta for the Opposite Party. 

The judgments of the Court were as follows : 


Derbyshire, C.J.—Sm. Sukumari Devi is the owner of a plot 
of land in the 24-Parganas which was let sometime before October, 
1939, to Rajdhari Pandey who used the land in connection-with 
his business of hiring out carts. The tenancy was described as a 
monthly tenancy at will and in 1939 the landlord gave the tenant 
notice to quit. The tenant did not quit and has not quitted. 


On October 7, 1939, the landlord obtained a decree against - 
the tenant for possession of the premises. On December 14, 
1939, the. owner made an application for execution. -That appli- 
cation was not dealt with immediately. On May зо, 1940,” the 
Bengal Non-Agricultural Tenancy (Temporary Provisions) Act of ` 
1940, was passed by the Bengal Legislature and received the assent 
of the Governor on May 30, 1940. The Act-did not receive the 
assent of the Governor-General. In June то, 1940, the Munsif in 
the _execution proceedings granted a stay -of execution under the 
provisions of the Act just mentioned. On July zo, 1940, Ше. 
owner appealed to the District Judge against the decision of the 


‚ Munsif staying execution, but the appeal was dismissed. 


The owner. applied to this Court for a Rule to show cause why. 


{һе orders just mentioned. should not be set aside, That Rule- 
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was granted апа the matter has been argued at length before Ын 
Bench. ES 


us—the owner of the land, has argued (1) that the Act in question 
is beyond ‘the law-making powers of the Bangal Legislature ; and 
(2). that the provisions in the Act he complains of are repugnant 
to an existing law passed by the Central Legislature, namely, the 


provisions of the Code of Civil Procedure, which provide that 


execution of a decree shall be granted by the Courts. 

The Act itself-begins with this preamble: ` 

“ Whereas it is expedient, pending the enactment of further 
legislation to provide for the temporary stay of certain suits and 
proceedings for ejectment of certain non-agricultural tenants, it is 
hereby enacted * * — *»" 


By Section т, the Act is extended to the whole of Bengal with. ' 


the exception of certain parts of Calcutta. Nothing arises under 
this part of the Act. 
Section x also provides that the Act shall continue in force for 


two years from е date of its commencement, that is, from May 


30, 1940. | Е. 

Section 2 defines а “ non-agricultural tenant.” I will deal 
with this definition later. : | 

Section 3 provides: ‘ Notwithstanding anything contained in 
any other law for the time being in force, every suit and proceeding 
in any Court for ejectment of a non.agricultural tenant, other than 
a suit or proceeding for ejectment on account of the non-payment 
of.rent by such tenant shall be stayed for the period during which 
this Act continues in force : 

Provided that every proceeding. for delivery of prossession in 
execution of a decree for ejectment on account of the non-payment 
of rent by such tenant shall be stayed if, within thirty days from 
_ the date of-the decree, such tenant deposits into Court the amount 
of the decree. together with the costs of the proceeding.” 

- Section 4 provides that the Court may in certain cases set aside 
certain orders made for the delivery of oe as from certain 
dates. 

Section 5 contains provisions to compensate the owner of the 
premises in. respect of possession of those premises by the tenant 
during the period from January 30, 1940 down to the end of the 
period during which the Act operates. — ' 


Section 6 provides: “Subject to the provisions of Sections 4 


and 5, every guit and proceeding to which the provisions of Seç 


The learned Advocate for the plaintid the petitioner before 
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tion 3 are applicable, which is pending at tbe date of the com- 
mencement of the Act, shall be stayed for the period during which 
this Act continues in: force." 

It is provided. in Section 8 as follows. “ Nothing in this Act 
shall apply to any: tenant who holds ‘non-agricultural land under 
the Central or Provincial Governments or under a local authority." 


~ [tis under this Act that the Munsif who has been upheld by 
the District Judge has stayed the proceedings for delivery ‹ of 
possession until May 3o, 1942. 


.. As regards the first contention of the laid-owner namely, that 
the provisions of the Act relating to stay of proceedings for recovery. 
of possession for two years as made are beyond the law-making 
powers of the Provincial Legislature, those powers so far as they 
are relevant in this case are set out in List II of the Provincial 
Legislative List, items 2 and 2r. Item 2 is : 


“ Jurisdiction and powers of all Courts except the Federal 
Court, with respect to any of the matters in this List.” 

Item 21 is: .“ Land that is.to say, rights in'or over land, land 
tenures, including the relation of landlord and tenant, and the 
collection of rents”. 

What the Provincial Legislature. here has panies and what is 
complained of is that it has directed the Courts to stay proceedings 
for the ejectment of non-agricultural tenants for a period of two 
years. ; 

.. Under the provisions of Section 100 of the Government of 
India Act, 1935, subject to Sub sections (т) and (2). ће Provincial 
Legislature has, and the Federal Legislature has nót, power to 
make laws for a Province or any part thereof with respect to any 
of the matters enumerated in List II of the Provincial Legislative 
List The Provincial Legislature in curtailing the powers of the 
Court.to grant possession has acted under item 2 taken in conjunc- 
tion with that part of item 21 which deals with rights in or over land. 
In my view the Provincial Legislature, and the Provincial Legisla- 
ture only, had the legislative power to direct the Courts to stay 
proceedings for ejectment of а non-agricultural tenant in the way it 
has done. 


The plaintiff's contention as regards Section 3 being beyond 
the law-making powers of the Bengal Provincial Legislature fails. 


The second point taken by the plaintiff was that the Code of ' - 


Civil Procedure in Order 21, rule 24 provides that " when the 
preliminary measures (if any) required by the foregoing rules have 
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been taken, the Court, skal? unless it sees cause to the contrary, 
issue its process for the execution of the decree. It is said that 
that provision of law directs that the Court sZaZ issue the process ; 
that the provisions of the Bengal Non-Agricultural Tenancy Act 
of 1940 which direct the Court to stay proceedings for ejectment 
of a non-agricultural tenant are repugnent to Order 21, rule 24 of 
the Code of Civil Procedure and therefore under Section ro7 of 
the Government of India Act of no avail. 

That argument however leaves out of account the provisions of 
Section 4(1) of the Code of Civil Procedure, which is as follows : 

* In the absence of any specific provision to the contrary 
nothing in this Code shall be deemed to limit or otherwise affect 
any special or local law in force or any special jurisdiction or 
power conferred, or any special form of procedure prescribed, by 
or under any other law for the time being in force." 

That means that if there is some local law in force, special 
power conferred'or any special form of procedure prescribed by 
some valid Act of the proper Legislature, then the other provi- 
sions of the Code of Civil Procedure must give way to that special 
or local law or special form of procedure. That avoids the conflict 
and the repugnancy which it is alleged (I do not say correctly 
alleged) arise in the present case. In my view the second conten- 
tion of the plaintiff fails. af 

There is no matter that deserves some attention although it has 
not been urged in argument by the learned Advocate for the plain- 
tiff petitioner in this matter. In Section 2 of the Act it is provided : 

“ In this Act, unless there is anything repugnant in the subject 
or context—‘non-agricultural tenant’ means a tenant who holds 
under another person, and is liable to pay rent to such person 
for, non-agricultural land which, under the terms of any agreement, 
such tenant is entitled to use for any homestead or residential 
purpose or for the conduct thereon of any commercial or indus- 
* trial enterprise or any trade or business, but does not include a 
tenant who so holds non-agricultural land together with any 
structure thereon erected or owned by the person under whom 
such tenant holds or by the superior or prodecessor in interest of 
such persons.” 

It has not been disputed in the present case that the tenancy 

was originally a non-agricultural tenancy. However under the 
` wording of the definition construed in its narrowest sense a “ non- 
agricultural tenant is a tenant who holds (note the present tense) 
ynder another person and zs liable to pay rent to such person for 
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non-agricultural land which, under the terms of any agreement 


* * O*P Strictly construed that would only apply to a tenant 


whose tenancy is still current under the terms of the agreement. 
It would not apply to a person who had been a tenant and whose 
tenancy has come to an end for some reason and who is still in 
possession of the premises. It is clear, however, that if the word 
* tenant" is used to' denote only a person whose tenancy agree- 
ment is current, he does not need the protection the Act has 
given to him, because he has his rights under his tenancy agree- 
ment. It is only when his tenancy agreement has come to an 
end and he no longer has his rights under it that he needs the 
protection which the Act has provided. It would appear, therefore, 
that the word “tenant” is used not in its strict legal sense, but 
in its wider popular sense and includes not only the current 
tenant as set out in Section 2 but the ex-tenant remaining in occu- 
pation who formerly held in the manner described in Section 2 
as non-agricultural tenant. That seems to be recognised by the 
proviso to Section 3 which is “ that every proceeding for delivery 
of possession in execution of a decree for ejectment etc. shall 
be stayed” * * * oncertain terms. When ejectment proceed- 
ings have reached the execution stage a decree for possession has 
been passed against the tenant, and the tenant has no longer his 
rights under the tenancy agreement. 

For those reasons I am of the opinion that Rajdhari Panday 
who was formerly a non-agricultural tenant of these premises was 
entitled to the protection that was given to him by the Munsif 
and the District Judge in this case, I am therefore of the opinion 
that this Rule must be discharged. We make no order as to costs. 

Certificate under Section 205 of the Government of India Act 
is granted. E 

Nasim Ali, J. :—I agree. 

Mitter, J. :—I agree. 

P. R. А Rule discharged, 
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` Before Mr. Justice B. К. Mukherjea and Mr. Justice A. N. Sen. 


THE NAVAJIBAN INSURANCE CO. LTD. 
9. 


THE SUPERINTENDENT OF INSURANCE, 
GOVERNMENT OF INDIA, DEPARTMENT 
OF COMMERCE, NEW DELHI.* 


Insurance Act (IV of і 1938) Sections 7, 9—Application for refund of deposit— 
Insurance Company carrying on business of Life Insurance along with busi- 
ness in Miscellaneous Insuyance—Deposit in part of the total amount due— 

- Discontinuance of business in Miscellaneous Insurance—Applization for 
refund of money in deposit in respect of business in Miscellaneous Insurance, 
if maintainable. 


Where an Insurance Company carrying- on in addition to the business of Lifé 
Insurance the business in Miscellaneous Insurance deposited in part certain 
amount out of the total amount due under Section 7(1) (e) of the Insurance Act 
and afterwards on the discontinuance of business -in Miscellaneous Insurance 
applied for refund of deposit in respect of business in Miscellaneous Insurance : : 


Held, that the Insurance Company is entitled to refund of the amount in 
deposit in respect of business in Miscellaneous Insurance after all liabilities in 
respect of discontinued business have been fully satisfied and otherwise provided 
for. 3 ` M 


It і5 not necessary that the Insurance Company should deposit the full 
amount as required under Section 7(1) (e) of the Insurance Act before there can. 
be an application for refund under Section 9 of the Insurance Act. к, 

Application under Section 115 of the Code of Civil Procedure. 
Application for refund of deposit under Section 9 of the Insu- 
rance Act. i 


The material facts will appear from the judgment. 


Messrs. Santosh Kumar Basu and Ajoy Kumar Basu for the, 
Petitioner. 


Sir А. K. Roy, Advocate General, Messrs. Sushil Chandra Sen, 
Sanat Kumar Chatterjee for the Opposite Party. | 


The judgments of the Court were as follows: 


Mukherjea, J.:—This Rule is directed against an order of 
the District Judge of Jalpaiguri dated the sth April, 1941 rejecting, 
an application of the petitioner for refund of deposit under Sec- 


* Civil- Revision Case No. 564 of 1941 against the order of G, B. Synge; 
Esq.» District Judge, Jalpaiguri dated the 5th April, 1941. 
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tion 9 of the Insurance Act. The petitioner company carries on, 
at present, the business of Life Insurance. Before this, it had 
been doing in addition to that, business in Miscellaneous Insurance 
under which policies were issued under table M of the company. 
This miscellaneous business was based upon the “ Dividing Prin- 
ciple” and under Section $2 of the Insurance Act it had to be 
stopped, within the’ period of three years from the date of the 
commencement of the Act. The petitioner discontinued this busi- 
ness from November, 1940. Under Section 7(1) (e) of the Insu- 
rance Act the total amount that has got to be deposited by the 
insurer who carries on а combined business of this sort is three 
lacs of Rupees out of which two lacs of Rupees are regarded as 
the deposit of the Life Insurance business alone. Under Sub- 
section 3 of the section the insurer has the right to deposit this 
amount in certain instalments. The petitioner company, as is 
admitted, has deposited the sum of Rs. 1,590,000 in three instal- 
ments in respect of the cambined business up to January, 1940. 
On the 2nd of January, 1941, after this Miscellaneous Insurance 
was discontinued, the company fled an application before the 
District Judge of Jalpaiguri under Section 9 of the Insurance Act 
for refund of the sum of Rs. 50,coo which, it was stated, was in 
deposit in the Reserve Rank of India in respect of this miscella- 
neous business. This application was opposed by the Superinten- 
dent of Insurance, Government of India, who is the opposite party 
before us, ona threefold ground. It was contended in the first 
place that the deposit contemplated by Section 9 was a deposit 
of the full amount as laid down in Section 7(r) of the Insurance 
Act and no application for refund of a part of such deposit was 
maintainable in law. The second ground taken was that as the 
liabilities in respect of the miscellaneous business were not satisfied 
or otherwise provided for, no order could be made under Section 0. 
'The last point raised was that there was no provision in Section 7 
of the Insurance; Act under which the instalments of deposit made 
in respect of a combined business could be split up and certain 
specified share alloted out of it to any particular business. 

The learned District Judge overruled the last contention of the 
opposite party but gave effect to the other two. The result was 
that the application under Section 9 of the Insurance Act was 
dismissed. It is against this order that the present Rule has been 
obtained. i 

The first point that requires consideration in this Rule is 
whether Section 9 of the Insurance Act is at all attracted to the 
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facts of this case when the insurer had deposited not the whole 
but only a portion of the amount as laid down in Section 7. In 
the opinion of the District Judge the word deposit in Section 9 
can mean only the entire deposit as is referred to in Section 7(1) 
and it does not contemplate an instalment of the deposit. The 
learned Advocate General who appears for the opposite party has 
not attempted to support the decision of the District Judge on 
that ground, and he has presented his case before us ina somewhat 
different manner. His contention in substance is, that under 
Section 9 of the Insurance Act the insurer can obtain refund of 
so much of the deposit as does not relate to the class of insurance 
which he continues to carry on. In the present case it is said, 
that as the petitioner has not deposited the full amount of three 
lacs of Rupees or at any rate any thing in excess of two lacs of 
Rupees, it is not possible to say that any part of the amount now 
lying in deposit relates to the Life Insurance business which the 
company is still carrying on and in these circumstances no claim 
for refund can be entertained. We do not think we can accept 
this contention as sound. It seems to us that on this point the 
view taken by the District Judge is right, viz, that as the 
entire deposit of Rupees three lacs as required under Section 7(1) 
is to be divided into two parts the instalments permitted under 
Sub-section 3 are susceptible of similar division and it would 
be quite proper to allocate one. third of such instalments to 
the miscellaneous insurance business and the remaining 
two-thirds to the Life Insurance. , This follows from the provi- 
sions of Section 7 itself as well as of the other scctions of the 
Act. The deposit that is required from an insurer under Sec- 
tion 7(1) of the Insurance Act is only in respect of the insurance 
business that is actually carried on in British India. Ifit is purely 
Life Insurance business the amount to be deposited is Rupees 
two lacs. If on the other hand, miscellaneous insurance business 
is combined with Life Insurance the deposit is increased to Rupees 
three lacs: but Section 7(т) (e) expressly lays down that out of 
this, Rupees two lacs should be regarded as deposit for Life Insu- 
rance business. This clause does not in our opinion mean, as 
is suggested by the learned Advocate General, that unless the full 
amount of rupees three lacs is deposited by the insurer no alloca- 
tion or apportionment of the amount is possible and no particular 
portion of it can be set apart or ear marked for the Life Insurance 
business. It is quite open to an insurer to start a combined busi: 
ness and then to discontinue one class of insurance, Under Sece 
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-tion 52 of the Insurance Act it is compulsory on the insurer to: 
stop certain kinds of insurance work. It would be, in our opinion, 
extremely unreasonable to hold that although he cannot carry on 
а certain kind of work and has got to discontinue it, he will still 
be bound to make deposits in respect ‘of both kinds of business ; 
and unless and until the full amount is deposited no separation of 
funds is permissible. It is not disputed that ifthe business of the 
petitioner is taken to be purely a Life Insurance business the. 
amount that would remain after allowing the refund would be an 
adequate deposit in accordance with the provisions of Section 7 of 
the Insurance Act. As regards the miscellaneous insurance business 
that has been continued it is the duty of the Court to see that 
allliabilities in respect of the same are either satisfied or fully 
provided for. In the circumstances we have no hesitation in hold- 
ing that it is not necessary that the petitioner should deposit the 
full amount as is required under Section 7(1) of the Insurance 
Act before he can present an application for refund under Section 9 
of. the Act. A 

The next point for our consideration is as to whether the liabi- 
lities in respect of the discontinued business have been fully satis- 
fied or otherwise provided for. No order for refund can certainly 
be made unless this condition is fulfilled. This matter, it must 
be noted, was not properly investigated by the Court below. The 
company, it appears, made a proposal for setting apart.the sum 
of Rs. 25,000 -for the purpose of meeting the liabilities of the 
policy holders in respect of the miscellaneous business. The 
learned Judge remarked in his judgment that without proper audit 
by an Auditor it was not possible to say as to whether this amount 
was sufficient to-meet all these liabilities. In this Court we had 
the matter investigated more fully by a qualified Actuary and his 
report is now before us. The Actuary reports that the total 
number of policies under the heading of miscellaneous insurance 
in force on the 30th November, 1940 was 775. Out of these 678 
policies were subsequently satisfied, having 97 policies which are 
unsatisfied at the present day. The Actuary has further found 
that 74 policies matured into claims before November, 1940 and 
out of these, claims of 65 policy holders are still to be paid, the 
amount due to them being Rs. 1,656-11-0. As regards the 97 policy 
holders mentioned above the Actuary suggested that the premiums 
contributed by them should be refunded less а percentage of 12% 
per cent for management and other incidental expenses of the busi- 
ness. We agree with the learned Advocate General that the entire, 
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premiums of the policy holders should be refunded without any 
deduction whatsoever. 1941, 

The position therefore is that a sum of Rs. то,соо will have The Navajiban 
to be set apart for the purpọse of meeting the liabilities in respect Тазшалее Co., Ltd, 
of this miscellaneous business. The Reserve Bank of India will тһе Superintendent 
also be entitled to deduct from the amount of Rs. 50,000 lying with 9 aber ыш 
them, the further sum of Rs. 25,000 due in respect of the Life Department of Com- 
Insurance business which was payable on the 151 of January last. merce; Now. Delhi, 
We direct therefore that the opposite party should retain the sum. Mukherjea, F. 
of Rs. 35,009 in all; Rs. 10,000 for the purpose of satisfying the 
liabilities of the miscellaneous business that is discontinued and. 
Rs. 25,000 as the last instalment of deposit in respect of the Life 
Insurance business and refund the balance of Rs. 1 5,000 to ше peti- 
tioner. 

The Rule is made absolute in these terms. 

There will be no order as to costs in this Rule. 

Sen, J.:—I agree. 
'A. K. D. G. Rule made absolute, 
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Appeal by decree-holders—Appeal dismissed for non-prosecution against some of . - — 
the řespondents—Whether appeal can be allowed against the other respondents 
—Persons interested in the equity of redemption left out in the mortgage suit 
‚ or impleaded after period of limitation—-Effect of. І 


When an application for execution, of a mortgage decree was dismissed as 
being time barred and the decree-holder preferred an appeal to the High Court 


ES 


* Appeal from Original Order No. 182 of 1936 against the order of J. K. Roy, 
Esq., Subordinate Judge, Khulna in Misc. Case No. m of 1935 dated goth 
November, 1935. 
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but the appeal was dismissed for non-prosecution against some of the respon- 
dents for non-payment of process etc. the High Court can reverse the order 
of the trial Court as against the other respondents in respect of their shares in 
the mortgage debt as well as in the property. 


If some of the persons interested in the equity of redemption are left out in 
the mortgage su:t or if they are made parties after the period of limitation has 
expired for the mortgage suit, the plaintiff is entitled in such cases to a decree 
for proportionate share of the mortgage money as against the defendants. who 
are, actually on the record or against whom the suit is not barred by limitation 
and the whole suit will not be dismissed, 


Hem Chandra Roy у. Mahumed Husein (1); Kherodamayi Dasi v. Habib 
Shaha (2); Imam Ali v. Baij Nath Ram Sahu (3) followed. 


When plaintiff lost his remedy against some of the mortgagors by plaintiff's 
laches or negligence the entire burden of the mortgage cannot be thrown on the 
other mortgagors. 


Imam Ali v. Baij Nath Ram (3); Budhmal Kevalchand v. Rama Valad and 
others (4) referred to. 

Appeal by the Decree-holders. 

Application for execution of decree. 

The material facts will appear from the judgment. 

Mr. Rajendra Nath Das for the Appellant. 

Mr. Durga Charan Roy Chowdhury for Panchanan Ghosal 
and Mr. Pannalal Chatterjee for the Respondents. 


The judgments of the Court were as follows : 


Mukherjea, J.:—This appeal is on behalf of the decree- 
holders and is directed against an order made by the Subordinate 
Judge, Khulna, dated November 30, 1935, dismissing the appellant’s 
application for execution of a decree on the ground of limita- 
tion. ` 

The decree was an instalment mortgage decree passed on the 
basis of a compromise on July 30, 1929. Under the compromise 
the total amount declared to be due to the appellants was Rs. 3,800. 
Out of this a sum of Rs. 500 had to be paid by the judgment- 
debtors within April 14, 1930 and the balance was payable in 
twenty-two annual instalments of Rs. 150 each. There was a 
provision in the compromise decree that in default of payment 
of any one of the instalments the entire sum would be recoverable 
at once. The present application for execution of the decree 
was presented on March 26, 1935. It was the case of the decree- 


(т) (1921) 25 С. W. N. 594. 
(2) (1025) 29 C. W. N. 51. 

(3) (1906) I. L. R. 33 Cal. 613. 
(4) (1920) I. L. К. 44 Bom. 224. 
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holders that a sum of Rs. soo was paid by the judgment-debtors 
in accordance with the compromise decree on April 11, 1930 and 
the first instalment of Rs. 150 was also paid on April тт, 1931. 
There was default in the payment of the second instalment 


which fell due on April 14, 1932 and within three years from. 


the date the application for execution was filed. The learned 
Subordinate Judge did not disbelieve the first payment but held 
on evidence that there was no satisfactory evidence to prove that 
the sum of Rs. 150 was paid on April 11, 1931. Ор this 
finding the application for execution was held to be time barred. 
It is against this order that the present appeal has been 
filed. ` 

On hearing the learned Advocates on both sides it seems to 
us that the view taken by the trial Court cannot be supported. 
Exts. Ar and A are the two petitions filed in Court on behalf of 
the decree-holders certifying payments of Rs. 500 and Rs. 150 
respectively. They were filed on the dates when the payments 
were said to have been made and the pleader who filed it was 
the same pleader who appeared for the decree-holders in the 
original suit. This pleader has been examined in this case and 
he swears to having received the two payments on the two specified 
‘dates. We do not see any reason why this witness should be 
disbelieved. That the two applications for certifying payments 
were filed in Court on rith April, 1930 and rrth April, 1931 
respectively cannot be disputed and it is absolutely unbelievable 
that the decree-holder could make untrue statements against his 
own interest at a time when no question of limitation could possibly 
arise. The learned Subordinate Judge laid stress on the fact that 
the pleader admitted in his evidence that none of the judgment- 
debtors came to him when the application was presented in Court. 
But that does not show as the learned Subordinate Judge thinks 
that he received payment from outsiders. The names of the 
judgment-debtors who paid the money were mentioned in the 
petition and it was not necessary that they should be present at 
the time when the petition was actually filed in Court. We hold, 
therefore, that the judgment-debtors really paid Rs. 150 on April 
тт, 1931 as alleged by the decree-holders and that the application 
for execution was not time-barred. І 

The learned Advocate who appears for the respondents has 
contended that we cannot reverse the order of {he learned Subor- 
dinate Judge in the present case inasmuch as the appeal has already 
been dismissed for non-prosecution against three of the substituted 
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respondents who were tbe heirs of some of the judgments-debtors. 


lt appears from the order sheet that as against respondents 


Nos. 1(5), то(с) and 1o(d) the appeal was dismissed for non- 
payment of process fees and the Deputy Registrar's costs. So far as 
those respondents are concerned, the order of the trial Court which 
is in their favour must stand. The whole question now is whether 
we can reverse the order as against the other respondents who 
have been made parties to this appeal. The point is not altogether 
free from doubt. If some of the persons interested in the equity of 
redemption had been left out in the original mortgage suit or if 
they had beer’ made parties after the period of limitation had 
expired, it is now settled by a series of decisions of this Court 
that the plaintiff is entitled in such cases to a decree for propor- 
tionate share of the mortgage money as against the defendants 
who are actually on the record or against whom the suit is not 
barred by limitation and the fact that all thé mortgagors were not 
parties before the Court would not justify the dismissal of the 
whole suit [ Vide Har Chandra Ray v. Mahumed Husain (1) 
Kherodamoyi Dasi у. Habib Shaha (2); Imam Ali у. Ваў Nath 
Ram Sahu (3)] It is argued by the learned Advocate for the 
respondents that although it was possible to make a decree for pro- 
portionate amount against some of the mortgagors in the suit’ itself 
it could not be done now by the executing Court which is bound 
to execute the decree as it stands. It is true that the executing 


‘Court cannot go behind the decree, but the executing Court can 


certainly decide that the decree is inexecutable on the ground of 
limitation against some of the judgment-debtors although it is 
executable against the rest. Thus there may be acknowledgment 


‘by some of the judgment-debtors which would keep alive the decree 
‘against the acknowledging debtors and not against others. In 


such circumstances it cannot be said that the executing Court is 
reopening the decree -although the effect of the decision in sub- 
stance isto split up the decree and make it divisible. We do 
not agree with the learned Advocate for the appellants that what 
the Court should do in such cases is to allow the decree-holder 
to execute the entire decree by sale of the interest of those judg- 
ment-debtors against whom the application was not time-barred. 
It would be manifestly contrary of all principles of equity that 
the entire burden of mortgage should be thrown upon some of 

(1) (1921) 25 С. W, М. 594. 

(2) (1925) 29 C. W. N. 51. 

(3) (1906) I. L. К, 33 Calc. 613, 
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the mortgagors when by his own laches or negligence the plaintiff 
lost his remedy against the rest [ vide Imam Ali v. Вай Nath 
Ram Saku (1); Budhmal Kevalihand v. Rama Valad and 
others (2) ]. 

In the present case the shares of these three respondents both 
in the mortgage debt as well as in the property can easily be 
ascertained with reference to the shares of the original mortgagors 
and in our opinion the proper course to follow in thiscase would 
be to send the case back and direct that execution should proceed 
against respondents other than respendents 1(5), то(с) and 10(d). 
Their shares in the mortgaged property would not be sold and 
the plaintiff decree-holders would be bound to reduce their 
claim in the execution petition by deducting the amount payable 
by these respondents. In case a dispute arises regarding the 
amount, the executing Court will decide the question on proper 
evidence. 


There will be no order for costs either of this Court or of the 
Court below. 


Further costs on remand will abide the result. 
Roxburgh, J. :—I agree. 


A DG Appeal allowed, case remanded, 


(1) (1906) I. L. R. 33 Cal. 613. Ы 
(2) (1920) I, L. В. 44 Bom. 224. 


CRIMINAL REFERENCE. 


Before Mr. Justice R. F. Lodge and Mr. Justice 
T. J. Y. Roxburgh. 


CHAIRMAN, TOLLYGUNJ MUNICIPALITY 
9. 
M. MASIH AHMED. 


Bengal Municipal Act (XV B.C. of 1932) section 3 clause 54— Magistrate, 
definition of the term—Demolition order by a first class Magistrate, if, 
ultra vires, 

The definition of the term “Magistrate” in section 3 (54) of the Bengal 

Municipal Act is exhaustive and does not include any Magistrate to whom a 


*Criminal Reference Case No. 137 of 1941, against the order of H.C. 
Barori, Esq., Magistrate, First Class, Alipore, dated the 29th May, 1941. 
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District Magistrate has not made over duties under the Bengal Munici- 
pal Act. . 


Soa conviction under section 330 of the Bengal Municipal Act by such 
Magistrate is without jurisdiction. 
Reference under section 438 of the Code of Criminal Procedure. 
The material facts will appear from the following 


REFERENCE. 
I. History of the Case: 


Atthe instance of the Chairman, Tollygunj Municipality an 
order has been passed upon the petitioner under section 330 of 
the Bengal Muncipal Act requiring him to demolish a certain 
alteration in his house to the satisfaction of the commissioners 
within a month from the date of the order—29th May, 1941— 
failing which the commissioners would demolish the same at the 
expense of the petitioner. The order was passed by Mr. Н. С. 
Вагогі, a Magistrate of the 1st class, Alipore, who held that the 
petitioner had made material alterations to the corrugated iron 
shed in his house without necessary sanction from the Muni- 
cipality. 

2. The order recommended for revision : 

' The order of demolition dated 29th May, 1941. 


+ 3. dn what particular portion of the order the Court making 
the reference considers an error on a point of iaw to exist с 


The whole. 
4. The grounds upon whith, in the opinion of the Court, the 


order should be reversed г 


It does not appear that the learned Magistrate is a Magistrate 
as defined in sub-section 54 of section 3 of the Bengal Municipal 
Act. There is nothing to show that he is a Magistrate to whom 
the District Magistrate had made over any duties under the Act. 
The learned Magistrate was asked for a report on this point and he 
has not pointed to any such order. He had, therefore, no juris- 
diction to pass the order complained of. 

Various other grounds were taken, but in my opinion there is no 
substance in them. 

I, therefore, recommend on this ground that the order com- 
plained of be set aside. 

Messrs. Sudhanshu Sekhar Mukherjee, Pritibhusan Burman and 
Madhusudan Dutt in Support of the Reference. | 

` Mr. Abul Quasem (№. 2) in opposition of the Reference, 
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The judgments of the Court were as follows : 

Lodge, J. :—This is a Reference under section 438 of the Code 
of Criminal Procedure by the Sessions Judge of 24 Parganas. 

The material facts are as follows :— 

An application was made at the instance of the Chairman of 
the Tollygunj Muncipality for an order under section 330 of the 
Bengal Municipal Act of 1932. The application was made to 
the Sub-Divisional Officer of Alipore and was by him transferred 
to Mr. Н. С. Barori, a Magistrate, of the First Class, for disposal. 
Mir. Barori after hearing the parties passed an order for demolition 
under section 330 of the Bengal Muncipal Act on the 29th of 
May, 1941. 

The learned Sessions Judge has recommended that this order 
beset aside for the reason that the Magistrate, who passed the 
order, had no jurisdiction to do so. | 

Section 3 (54) of the Bengal Municipal Act reads аз follows :— 

“Magistrate” includes the District Magistrate, the Magistrate 
in charge of a division of the district in which division a Muni- 
cipality is constituted, and every Magistrate of the first class 
subordinate to the District Magistrate to whom the District Magis- 
trate may have made over any duties under- this Act.” It is 
conceded that Mr. Н. С. Barori is nota Magistrate to whom the 
District Magistrate had made over any duties under this Act. 
If therefore section 3 (54) is an exhaustive definition of the term 
“Magistrate” as used in the Bengal Municipal Act, it is clear 
that Mr. Н. C. Barori had no jurisdiction to pass an order under 
section 330 of the Act. It has been contended on behalf of the 
Municipality that as section 3 (54) uses the word "includes", the 
definition is not exhaustive and other Magistrates are also included 
in the definition. If this contention were correct, it would mean 
that any Magistrate whether of the first class, or second class or 
even third class would also be included inthe term ‘‘Magistrate” 
and would have all the powers conferred upon a Mgistrate under 
the Act. We are unable to accept this contention and we are 
therefore of opinion that the definition in section 3 (54) is exhaus- 
tive. Such being the case, we are of opinion that Mr. Н. C. Barori 
was not a Magistrate entitled to pass an order under section 330 of 
the Bengal Municipal Act. 

It has further been contended on behalf of the Municipality 
that even if Mr. Barori had no jurisdiction to pass the order 
complained of, still inasmuch as he did it in good faith, these 
proceedings should not be set aside merely on the ground that he 
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was not empowered to pass the order ; and our attention was 
drawn to section 529 of the Code of Criminal Procedure. Section 
529 does not refer specifically to action taken under the Bengal 
Municipal Act and therefore strictly speaking has no application. 
But even if the provisions of the Code of Criminal Procedure are 
considered and applied as far as possible to proceedings under 
the Municipal Act, in our opinion section 530 would be the pro- 
per section to apply rather than section 529. In our opinion the 
order of the Magistrate passed without jurisdiction and is liable to 
be set aside. 

We therefore accept the Reference and set aside the order 
of demolition passed by Mr. H. C. Вагогі on the 29th of 
May, 1941. 


Roxburgh, J. :—I agree. 
P. R | Reference accepted, 


APPELLATE CIVIL. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
T. J. Y. Roxburgh. 


RAJ KUMARI PRAFULLA NALINI DASSI 
AND ANOTHER 


* 9. 


NRISHINGHA KUMARI DASSI 
AND OTHERS.* 


Limitation Act (IX of 1908), Article 182, Clause (6), if subject to the provisions 
of section 48 of the Civil Procedure Code—Earlier execution proceeding 
terminating in full satisfaction of decree by attachment of surplus sale 
proceeds belonging to judgment-debtor—Subsequent application for execution 
Jor attachment and sale of immovable property—Whother subsequent appli- 
cation for execution is fresh application. 


Article 182 of the Limitation Act is subject to provisions of section 48 of the 
Civil Procedure Code and if the execution of decree was barred under section 48 
of the Civil Procedure Code, more than twelve years having elapsed from the date 
of decree, clause(6) of Article 182 of the Limitation Act cannot be availed of 


* Appeal from Appellate Order No. 257 of 1939 against the order of В, M. 
Mitra, Esq., District Judge of Nadia in Miscellaneous Appeal No. 47 of 1939, 
dated the 19th of August, 1939, affirming the order of Atul Behari Mullik, Esq, v 
Munsiff, rst Court, Nadia, dated the 26th Mays 1939. 
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by decree-holder to geta starting point for limitation from the date when a 
decree was made by the final Court of appeal in a refund suit : 


Minor Subbarayan v. Minor Natarajan (1) ; Faquir Chand у. Kundan Singh 
(2); Ram Chandra Rao v. Parasuramayya (3) referred to. 


Where an execution case was dismissed on full satisfaction by attachment of 
certain surplus sale proceeds belonging to the judgment-debtor but the decree- 
holder was compelled to refund that amount by a decree passed in a subsequent 
suit for refund and then the decree-holder filed another application for execution 
of decretal dues and prayed for revival of the execution case which had been 
dismissed on full satisfaction. 


Held, that the subsequent application for execution could not be treated as 
one in continuation of the former application for execution inasmuch as the 
earlier execution proceedings had finally terminated and also on the ground that 
the nature of the applications was different, 


Maharaj Bahadur Singh v. A. M. Forbes (4) referred to. 
Appeal by the Decree-holder. 
Application for execution of decree. 


Messrs. Gopendza Nath Das and Biraj Mohan Roy for the 
Appellants. 


Messrs. Ramaprasad Mukherjee, Jajneswar Majumdar and Mohit 
Kumar Chatterjee for the Respondents. 


The judgments of the Court were as follows : | 


This appeal is on behalf of the decree-holder, and it is directed 
against an appellate order made by the District Judge of Nadia 
affirming an order of the Munsif 1st Court of that place, dismissing 
thé appellants’ application for execution of a decree on the ground 
that it is barred under Section 48 Civil Procedure Code. 

The appellants decree-holders obtained a rent decree against 
respondents 1-4, and the predecessor in interest of respondent 
No. (5) for a sum of Rs. 1829 annas odd on March 23rd 1919. 
The judgment-debtors, had, amongst other properties, a patni 
tenure which they held under Satyabala Dasi and others, and this 
Patni was sold at the instance of the latter, for default in payment 
of patni rent, under Regulation 8 of 1819 on November 17, 1919, 
just six days before the appellants obtained the decree. The patni 
was purchased at the Regulation Sale, by one Rakhal Das Taraf- 

:dar for Rs. 13000 and after meeting the patni rent due to the 
Zemindar, a large sum of money still remained with the Collector 


(х) (1922) I. L. R. 45 Mad. 785. 

(2) (1932) I. L. К. 54 АП, 622. 

(3) (1939) I. L. R. (1940) Mad. 349 (F. В.). 
(4) (1929) 33 C. W. N. 977 (P. C). 
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as surplus sale proceeds. On January 5, rozo the appellants 
applied for execution of their rent decree against the judgment- 
debtors, and in course of the execution proceedings, the surplus 
sale proceeds of the patni taluk lying with the Collector, were 
attached, and the entire decretal dues were satisfied from the same. 
The execution case started by the appellant was thus dismissed 
on full satisfaction on March 2, 1920. Subsequently a Darpatnidar 
under the judgment-debtors, instituted a suit to set aside the patni 
sale. This suit was decreed, and the patni sale was set aside on 
January 8, 1922. The auction purchaser then got back his pur- 
chase money from the Zemindars by instituting a suit against 
them, and recovering a decree upon the same, and the Zemindars 
in their turn sued the appellants for refund cf the money taken 
away by them in execution of their decree against the judgment- 
debtors. This suit was decreed by the trial Court on September 
13, 1929. There was an appeal to the District Judge against this 
decision and that being dismissed, a second appeal was taken to 
this Court, which was eventually dismissed on November 14, 1935. 
The decree-holders being thus compelled to refund the whole 
amount which they had taken in satisfaction of their decree filed 
the present application on November r4, 1938, praying for revival 
of the original application for execution which was dismissed on 


"March 2, 1920, and for realisation of the decretal dues by attach- 


ment and sale of other properties belonging to some of the judg- 
ment-debtors. 

Both the Courts below refused to treat this application of the 
appellant as a continuation of their original application for execu- 
tion, and they rejected it on the ground that any application for 
execution was now barred under Section 48 Civil Procedure Code. 


It is the propriety of this view that has been challenged before us 


in this appeal. 
Mr. Das who appears for the appellants has contended before 
us that, as his clients are seeking execution in respect of the 


amount which they had to refund to the Zemindars, under a decree 


obtained by the latter in a suit brought against them, they are 
entitled under clause (6) of Article 182 of the Limitation Act to 
a period of three years from November 14, 1935, when the decree 
was made by the final Court of appeal in the refund suit. The 
application for execution was therefore quite in time, and Section 48 
of the Civil Procedure Code, did not in any way affect or curtail 
the provision of Article 182. It is also argued that in any event, 
the Courts below should have treated the present application as 
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one in continuation or for revival of the former application for Civi, 
execution. 1941. 
. . . муз 
So far as the first point is concerned, there is no doubt that Raj Kumari Prafulla 
the present case comes within the wording of Artcle 182 clause (6) Nalini Dassi 


Я . * . . + M v. 
of the Limitation Act, which provides for execution of a decree in — Nrisingha Kumari 


respect of any amount which was recovered by the decree-holder, Dassi. 
by execution of his decree, but which he was directed to refund 

later on by a decree passed in a suit for such refund. The period 

of three years mentioned under column (2) of the article is to 

begin in such cases from the date when the final decree is made 

in the suit for refund. The difficulty however is created by the 

fact that the Legislature when it introduced the present clause (6) in 

Article 182 of the Limitation Act, did not alter the provision under 

column (1) of the article, or that of Section 48 of the Civil Proce- 

dure Code. 

Article 182 ‘of the Limitation Act governs an application for 
execution of a decree cr order of any Civil Court which is not 
provided for by Article 183, or Section 48 of the Civil Procedure 
Code. Section 48 of the Civil Procedure Code, imposes a restric- 
tion on the right of the decree-holder, by fixing a maximum 
time for execution, and by enacting that no order for execution 
shall be made upon an application presented after the expiry. 
of 12 years from the date of the decree, or from the other 
dates specified in clause (b) of the section. If a decree-holder 
has realised an amount of money by execution of his decree, but 
is compelled to refund that amount by a decree passed in a subse- 
quent suit for refund, there is no doubt that he will be entitled -to 
take out execution for this amount, if the application is presented 
within three years from the date of the final decree in the refund 
suit, provided гг years have not already run out from the date of 
the original decree. The question however is as to whether, if 
12 years had already expired from the date of the original decree, 
the decree-holder will be still entitled to avail himself of the provi- 
sion of Article 182(6) of the Limitation Act. The answer in our 
opinion should be in the negative. 

Under Section (3) of the Limitation Act, every application made 
after the period prescribed by the rst Schedule of the Limitation 
Act shall be dismissed, Article 182 of the rst Schedule prescribes 
a period of three years beginning from the dates specified in the 
.various clauses, for an application for execution of a decree, which 
inferalia is not provided for by Section 48 of the Civil Procedure 
Code. 
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Civil. In a sense every application for execution is provided for 
1941. under Section 48 Civil Procedure Code, which prescribes a period 

Raj ЗӨ РЕ of 12 years after which по such application could be entertained 
Nalini Dassi by a Court. If we give this interpretation to these words in 
Nrisingha Kumar; Article 182 the result would be an absurdity, for the whole.of 
Dassi. the article would in that case be rendered inoperative and would 


not be applicable to any application for execution of a decree. 
The words should reasonably be construed to mean “not provided 
for as regards dismissal by Section 48 of the Civil Procedure 
Code." In other words Execution can be allowed under Article 182, 
only if it is not barred and liable to be dismissed under Section 48 
Civil Procedure Code. To quote the language of Ramesam, J. 
in minor Subbarayan v. minor Natarajan (1) "to an application 
for execution of a decree Article 182 has first to be applied and 
if it is found not wanting when tested by Article 182, then Sec- 
tion 48 Civil Procedure Code operates as a further test.” А point 
similar to the present was discussed in agir Chand v. Kundan 
Singh (2). There a decree was amended under Section 152 Civil 
Procedure Code, more than r2 years after the decree was passed; 
and within a year from the date of amendment the decree-holder 
presented his application for execution of the decree. Unders 
Article 182(4) of the Limitation Act, the period of three year 
would run from the date of amendment of the decree, and the 
application was quite in time if clause (4) of Article 182, was 
applicable. It was held that Article 182 Limitation Act was sub- 
ject to the provision of Section 48 Civil Procedure Code and as 
the execution of the decree was barred under the latter section, 
clause (4) of Article 182 Limitation Act could not be ‘availed of 
by the decree-holder to get a starting point for limitation from 
the date on which the amendment was made. This decision was 
followed by the Madras High Court in Ramachandra Rao v. Para- 
suramayya (т) and it was pointed out by К. Ayyangar, J. that while 
the case of an amendment was made and provided for by Arti- 
cle 182 of the Limitation Act, it was significant that the language 
of Section 48 Civil Procedure Code had been left unaltered, It 
was therefore a fair inference that the period of twelve years should 
be counted from the date of the decree irrespective of any amend- 
ment that it might have undergone since. The same reasoning 
applies in respect to clause (6) of Article 182, and if it was the 
intention of the Legislature to allow a decree-holder a period of 


(1) (1922) I. L. R. 45 Mad. 785. (2) (1932) I. L. R. 54 АП. 622, 
(а) (1939) I. L. R. [1940] Mad. 349 (F, B.) 
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three years from the date when the decree for refund was subse- тыш 
quently passed against him, irrespective of the fact that the original 1941, 
decree had then become barred under Section 48 Civil Procedure Raj Kumari Prafulla 
Code, it would have made suitable alterations either in the Nalini Dassi 


у. 
language of Section 48 Civil Procedure Code, or in that of Arti-  Nrisingha Kumari 


cle 182 Limitation Act itself. Of course it can be argued that in р: 
case of amendment of a decree if the amendment was not applied 
‘for or obtained within r2 years, the decree-holder must be to 
blame, and it is proper that he should suffer for his neglect and 
inaction. In a case under clause (6) on the other hand the decree- 
holder may be entirely blameless and the refund order might be 
made after 12 years, without any fault on his part. The circums- 
tances of the present case indicate that this might lead to hard- 
ship and injustice, and we are inclined to think thatthere isa 
definite /асила in this respect in the present law. We are however 
bound to interpret the law as it stands, and in view of the clear 
wording in Article 182 Limitation Act it is not possible for us to 
hold that clause (6) of the article could be availed of by a decree- 
holder, if his decree comes within the prohibition contained in 
Section 48 Civil Procedure Code. This contention of Mr. Das 
must therefore fail. The 2nd contention put forward by Mr. Das, 
can not also in our opinion succeed. There are two material 
reasons which stand in the way of our treating the present applica- 
tion, as one for revival or continuation of the original proceeding. 
In the first place the earlier proceeding had finally terminated 
and had been disposed by a judicial order passed on March 2, 
1920. It is not a case where execution proceedings were inter- 
rupted by reason of circumstances over which the decree-holder 
had no control, oran order of dismissal or striking off was made 
merely for administrative or statistical purposes. The decree 
was fully satisfied and the execution case dismissed on full satis- 
faction. . The provision of clause (6) of Article 182 itself indicates, 
that the subsequent application for execution for recovery of the 
amount which the decree-holder had to refund is in substance a 
new application. The other xeason is that the present application 
can not be said to be of the same nature as the previous one. 
As has been pointed out by the trial Judge, in the first application 
the only prayer of the decree-holders, was for attachment of the 
surplus sale proceeds, belonging to all the judgment-debtors and 
lying with the Collector. Їп the present proceeding they seek 
to attach and sell certain immoveable properties which are owned 


568 THE CALCUTTA LAW JOURNAL. [Vor. 74. 


Civir, . 
ZIVE by one of the judgment-debtors where the character of the subse- 


1941. quent application is different from that of the previous опе, the 
Raj Kumari Prafulla later application can not but be regarded as a fresh application. 
: Nalini Dassi, Vide Maharaj Bahadur Singh v. A. H. Forbes (1). 


v. 
Ера Kumari . The result is that this appeal fails. We direct that each party 
— would bear his own costs in all the Courts. 
A. K. D. С. Appeal dismissed. 


(1) (1929) 50 C. L. J. 345; 33 C. W. N. 977 Р.С. 


PRIVY COUNCIL. 


Present: Lord Atkin, Lord Russell of Killewen, Lord Romer, 
Sir Sindney Rowlatt and Sir George Rankin. 


COMMISSIONER OF INCOME TAX, PUNJAB, 


a NORTH-WEST FRONTIER AND DELHI 
1941, | PROVINCES, LAHORE 
Fuly, 4. n @. 


DEWAN BAHADUR DEWAN KRISHNA KISHORE, 
RAIS LAHORE.’ 


`[Ох APPEAL FROM THE Нісн COURT or JUDICATURE 
AT LAHORE}. 


Revenue—Income Tax-—Impartible Estate—Income from house property— 
Income by way of interest—Whether head of Hindu undivided family in 
possession assessable as individual—Indian Income Тах Act, 1922, Sec- 
tions 9, 12, 14. : 

By section 9 (1) of the Indian Income Tax Act, 1922, "tke tax shall be 
payable by the assessee under the head ‘property’ in respect of the ёоло fide 
annual value of property consisting of any buildings ..... — of which he is 
the owner .....«..... ed 
. By section 14 (1), “the tax shall not be payable by an assessee in respect of 

any sum which he receives as a member of a Hindu undivided family”. 
A Hindu impartible estate is joint family property and therefore owned 
by the family as a whole, and not by the head of it who happens to be the 
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existing holder, even though the co-ownership of the junior member may be 
limited and carry no presently existing right to joint possession. The 
holder is accordingly not assessable as an individual for the purposes of 
section 9 in respect of income received by him from house property forming 
part of the estate. . 

Commissioner of Income Tax, Bombay: v. Abubacker Abdur Rahman (1) 
disapproved. 


The distinction between property owned by an individual Hindu and 
property owned by a Hindu undivided family must be made by apply- 
ing ‘the Hindu -law, and if the distinction in certain cases be somewhat 
fine it is all the more necessary to keep close to the Hindu law. Broader 
and more general notions of ownership than the Hindu law affords are not 
to determine the matter pecause the statute to be interpreted is an Income-tax 
Act. The Act being an Indian statute, the distinction takes its meaning from 
the Hindu law, 

Baijnath’s case (2) and Shibaprasad Singh's case (3) referred to. 

Quare whether the head of the family as holder of the estate may be assessed 
as an individual in respect of income from the house property of an impartible 
estate under section 12 of the Act of 1922, which section relates to income 
received from “other sources", 


The income of an impartible estate consisting of interest, on the other 
hand, is the income of the existing holder of the estate, (who is therefore 
assessable as an individual in respect of it) notwithstanding that he has sons 
from whom he is not divided, and whether the income he found to come under 
section 8 or section 12 : Commissioner of Income Tax, Madras v. Raja of Bobbili 


(4). 


"The holder of a Hindu impartible estate stands in no such rela- 
tionship to the junior members of the family as does the Karta in the case 
of partible property under the Mitakshara. The holder of an impartible 
estate, having provided sufficiently for his sons, may invest the balance of the 
income for himself so far as the sons are concerned. Single heir succession 
is inconsistent with any son’s having all the same.right in respect of income 
as. he would have had in the income of partible property. The right to 
maintenance in the former case is a right of acharacter different from that 
of aco-sharer to enjoy his share and live on his. own property by way of 
joint possession. .The right to maintenance is given sometimes to sons of 
the holder of the impartible estate only and sometimes to others in conse- 
. quence of the impartible character of the property, being sometimes a 
simple right of maintenance and sometimes a right toa maintenance grant 
of lands, It can only be ascribed to custom and it does not involve joint 
possession with the holder. 


The point made in Collector of Gorakhpur v. Кат Sundar Mal (s) that 
rights of maintenance act of an impartible estate, however little they may 
be and to whichever member they may be extended, would not be enjoyable 


(1) I. L. R. (1939) Bom. 284. 2 (2) (1921) L. В. 481. А. 195. 
(3) (1932) L. R. 591. A. 331. 
(4) I. L. К. (1937) Mad. 797. 
(5) (1934) L. К. 61 I. А. 286, 
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by апу one who had ceased to be joint in respect of the estate, does not indi: 
cate the affirmation of any disputable doctrine as to the origin of tlie 
right of maintenance or any other doctrine which would make junior miem- 
bers actual “co-owners” or the right a real right” in the sense negatived in 
Baijnath's case (1). 

Even where the sons of the assessee have a right to be maintained by him, 
where the right arises from the fact that he is the existing holder of tlie 
impartible estate, and where the right is a right to be maintained out of the. 


Dewa ishia Ki- in i i 
ewan Krishna Ki- Qo ent income of that estate in such sense that it could be enforced against 


shore, Rais Lahore: 


— 


July, 4. 


the assessee in default by the Courts, it is still not true in fact or in law to 
say that the income from the estate is received by the assessee as the income 
of a joint Hindu family is receivable by the karta. It is not received by him on 
behalf of himself and his sons, but on his own account as the holder by single 
heir succession of the impartible estate. 

Privy Council Appeal No. 44 of тодо from a decision of the 
High Court, Lahore, on a reference made under section 66 of the 
Indian Income Tax Act, 1922. 

The assessee, the respondent in this appeal, Dewan Bahadur 
Dewan Krishna Kishor, was the present holder of an impartible 
estate to which he succeeded as the eldest son-of the previous 
holder. Не had four sons living with and maintained by him, 
who were with him joint and undivided members of a Hindu 
family. The family was governed by the mitakshara, but Ву 
custom the rule of primogeniture controlled the devolution of 
the property in question. The assessee having received as holder | 
of the estate on the one hand income from house property for- 
ming part of the estate and on the other hand income consisting 
of interest, {һе question was raised in respect of the year of 
assessment 1937-38 whether the income of the estate was charg- 
able in the estate-holder’s hands in the status of individual. 

The High Court having rejected the Commissioners claim 
to tax the respondent assessee as an individual in respect of 
either type of income, the Commissioner now appealed to his 
Majesty. 

Tucker, K. C., and Wallach for the Appellant. 


J. M. Parikh and R. Parikh for the Respondent. 
C. A. Y. 


The following judgment was delivered by 
Sir George Rankin, :—This appeal arises out of a reference 
made to the High Court of Lahore under section 66 of the Indian 
Inconie-tax Act (XI of 1922) in respect ‘of the year of assessment 
. 1937-8. The assessee is Dewan Bahadur Dewan Krishna Kishore. 


(1) (1921) L. R. 48 L A. 331. 
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His family is governed by the Mitakshara but by custom the P.C. 
rule of primogeniture controls the devolution of the impartible 1941. 
property in the Punjab to which this appeal relates. Не іѕ the The Commissioner 
present holder of the impartible estate having succeeded as the Punjab: Noche West 
eldest son of the previous holder. Не has a younger brother who Frontier and Delhi 
established against him in arbitration proceedings a right to Provmces, Lahore, 
maintenance which has now been fixed at Rs. боо per month. Dewan Bahadur 
. : А "M Dewan Krishna Ki- 
He has also four sons who live with him, are maintained by Shore, Rais Lahore. 
him, and are with him joint and undivided members of 
а Hindu family Не has certain personal and individual 
income chargeable to tax as well as income which is not 
taxable being derived from a jagir. No question now arises as 
to these classes of income. The problem laid before the High 
Court for solution has reference only to the income which is 
derived from the impartible estate and the question is confined 
to this : whether in respect of that income the assessee is charge- 
able as an individual? The contention of the assesseé is that 
such income is only chargeable as the income of a Hindu undi- 
vided family of which he is the Auz7a or managing member. If 
so, less super-tax is payable upon it; the Hindu family, as the 
law stood in the year of assessment, being favourably treated as 
regards the graduation of the tax. 

The question as framed by the Commissioner of Income-tax, 
` Punjab, North-West Frontier and Delhi Provinces, who is’ appellant 
before the Board, was in these terms :— | 

Whether the income of the impartible estate to which the 
assessee has.succeeded by rule of primogeniture prevailing in his 
family governed by the Mitakshara is chargeable in his hands in the 
status of “individual” the assessee being the head of the family 
consisting of himself and his sons ? 

A second question framed was merely formal and consequential : 
it asked whether if the income was chargeable as his individual 
income, his other “personal” income is to be ‘clubbed together” 
with it for a combined assessment ? 





Sir George Rankin. 


The sections of the Act to which the question directly refers 
are sections 3 and 55 which in language almost, but not quite, 
parallel impose the tax and the additional duty or super-tax. 
Section §5 prescribes that there shall be charged an additional 
duty in respect of the total income of the previous year, “of every 
individual, Hindu undivided family, company, unregistered firm or 
other association of individuals not being a registered firm". The 
differences of wording in sections 3 and 55 though important for 
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some purposes are not significant for the present purpose. The 
opening words of section 9 and the first sub-section of section 14, 
however, are as follows :— 

9 (1). The tax shall be payable by the assessee under the head. 
“Property” in respect of the Jona fide annual value of property 
consisting of any buildings or lands appurtenant thereto of which he 
isthe owner. . . . , f 

14 (1). The tax shall not be payable by an assessee in respect 
of any sum which he receives asa member of a Hindu undivided 
family. Я 

Ву a decision of the High Court of Lahore given іп 1932 with 
reference to the year of assessment 1929-30 it was held that the 
income from this impartible estate was chargeable to tax as the 
income of a Hindu undivided family ; and also that the younger 
brother’s allowance was no part of the income of the family though 
chargeable against the recipient as his income. Krishan Kishore 
v. Commissioner of Income-tax (т). This ruling was carried out until 
the assessment now in question came to be made for the year 
1937-8. In consequence of a Madras decision [Commissioner 
of Intome-tax, Madras v. Raja of Bobbili (2) the assessee was 
notified by the Income-tax officer in January, 1938, that it was 
proposed to assess the income from the impartible estate as his 
individual income. He promptly petitioned the Commissioner 
to state a case “at this interlocutory stage" for the opinion 
of the High Court and the Commissioner did so on 6th 
September, 1938. The result is that their Lordships have not 
before them any order of assessment or other formal statement 
in detail of income classified under the different heads mentioned 
in section 6 of the Act. In the case stated the Commissioner 
says only that the income of the impartible estate "comprises 
mainly rent of property and interest". То this Dalip Singh, J. 
in his judgment adds : "this latter source 1s however small and the 
income consists mainly of rent from house property". There isa 
reference in a further passage of the judgment to “interest from 
securities if any" as distinct from income arising from property and 
coming under section 9 of the Act. But there is no material before 
their Lordships to justify them in accepting as a fact that the in- 
come of the impartible estate other than that arising from house 
property is interest receivable on any of the kinds of security men- 
tioned in section 8. 

(1) (1932) I. L. R. 14 Lah. 255. 

(2) I. L.-R. (1937) Mad. 797. 
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The question as framed refers to the assessee as head of “the 
family consisting of himself and his sons". The maintenance 
paid to the younger brother is assumed to be an admissible deduc- 
tion, as was held in the previous case of 1930. It may be inferred 
from the Commissioner’s language and collected from the report 
of the previous case that the younger brother lives separately 
from the elder. This would not necessarily import division in 
any sense and certainly it nowhere appears that he has relinquished 
his right to'succeed by survivorship to the estate so as to bring 
about a partition in respect thereof. On these matters the im- 
plications of fact and law which underlie the case as stated have not 
been made explicit. Their Lordships pick no quarrel on these 
points but desire to make it clear that they have neither occasion to 
examine them nor the materials for a conclusion. They proceed 
upon the case as stated. 

The learned judges of the High Court have rejecled the claim 
ofthe Commissioner to tax the assessee as an individual upon 
the income of the house property under sectiong of the Act. 


` The ground of their decision is that "the owner" of the buildings 


and lands appurtenant thereto is notthe assessee but the Hindu 
undivided family. With this reasoning their Lordships agree. 


` They think that the learned judges were right in refusing to 


follow the Bombay case wherein it was held that the words "pro- 
perty of which he is the owner" аге to be readas meaning “of 
which annual value he is the owner" Commissioner of Income-tax, 
Bombay v. Abubacker Abdur Rahman (1) However difficult it 
may be in some cases to apply the simple and ordinary phrase 
“owner of property” to the facts it isnot permissible to substi- 
tute a phrase which is of dubious and noticeably different meaning. 
Again, the distinction between property owned by an individual 
Hindu and property owned by a Hindu undivided family must 
be made by applying the Hindu law and if the distinction in 
certain cases be somewhat fine and difficult to draw itis all the 
more necessary to keep close to the Hindu law. Their Lordships 
cannot accept the suggestion that because the statute to be 
interpreted is an Income-tax Act broader or more general notions 
of ownership than the Hindu law affords are to determine the 


' matter. The Actis an Indian Act and the distinction takes its 
"meaning from the Hindulaw. Since the decision of the Board 
` in Baijnath’s case, (2), it has been settled law that property though 


(т) L L. R. (1936) Boni. 284. 
(2) (1921) L. К. 48 I. A. 195. 
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impartible may be the ancestral property of a joint family, and 
that in such cases the successor falls to be designated according 
to the ordinary rule of the Mitakshara. The concluding words 
of the judgment delivered on behalf of the Board by Lord Dunedin 
in Batjnath’s case (1) are to that effect, and in that case as well as 
in the case of 5да Prasad Singh (2) which followed it, “the 
keynote of the position" is—not that property which is not joint 


"property devolves by virtue of custom as though it had been 


joint—but that the general law regulates all beyond the custom, 
that the custom of impartibility does not touch the succession since 
the right of survivorship is not inconsistent with the custom ; hence 
the estate retains its character of joint family property and 
devolves by the general law upon that person who being in fact 
and in law joint in respect of the estate is also the senior member 
in the senior line. ‘ 

“The birthright of the senior member to take by survivorship 
still remains. Nor is this right a mere ses successionis similar to 
that of a reversioner succeeding on the death of a Hindu widow 
to her husband’s estate. It isa right which is capable of being 
‘renounced and surrendered”. 

The later cases are to the same effect. Though the co- 
ownership of the junior member may be “in а sense” only, carry- 
ing no present right to joint possession, if the question be whether 
the Hindu undivided family or the present holder is owner of the 
estate the answer of the Hindu law is that itis joint family pro- 
perty. The assessee as an individual cannot therefore be charged 
in respect of it under section 9 of the Act. But their Lordships do 
not affirm that the family consists for this purpose solely of the 
assessee and his sons. А 

This answers the main contention of the Commissioner before 
the High Court. On this appeal learned counsel for the Com- 
missioner intimated a contention that the assessee as an indivi- 
dual might be charged in respect of the income from house 
property not under sections but under section т2 which deals . 
with “other sources"—a contention which as their Lordships 
understand proceeds upon the footing that the Hindu undivided 
family is not chargeable under section 9 or at all; because, 
though it owns the property it derives no income therefrom ; 
since the income belongs to the present holder as an individual. 
No such contention is raised in the case as stated; nor has the 


(1) (1921) L. К. 48 I. A. 195. 
(2) (1932) L. В. 59 I. А. 331, 345. 
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Commissioner referred to it in the opinion which the statute 
requires him to give ; nor was it dealt with in the High Court. 
Hitherto the assessments on the family would appear to have 
been made under section 9 as to the house property. It is neither 
convenient nor conducive to accuracy that new and important 
points of-law should be raised for the first time at their Lordships’ 
Board, or that decisions should be given upon matters not duly 
‘submitted to the High Court. Their Lordships will therefore 
express no opinion as to this new line of attack. Ifit is persisted 
in, as for example by an order of assessment made in respect of 
income as coming under section r2, the assessee will doubtless be 
able to test its legality hereafter. | 

The important question remains whether the income which 
consists of interest is income of the fimily or of the individual. 
The High Court have held in general terms—apart from the 
particular provisions of sections 8 or g—that the income of an 
impartible estate is income of the family and not of the present 
holder. The same matter had been fully considered in the High 
Court of Madras іп the Boddili case (1), where a different con- 
clusion was reached. It has been the subject of much argument 
on this appeal and their Lordships think it right to give their 
decision upon it, especially as they have arrived ata result which 
will not be affected whether the income in question be found to 
come under section 8 or section 12. In their Lordships’ view the 
income of an impartible estate is not income of the undivided 
family but is the income of the present holder notwithstanding that 
he has sons from whom he is not divided. 

In its simplest form the question is whether such interest comes 
to the hands cf the assessee as being the person beneficially entitled 
toitoras being a manager on behalf of himself and others. In 
Jagadamba Kumari v. Narain Singh (2), the last holder had out of 
the income accumulated considerable property movable and immov- 
able and the question was whether this formed an accretion to the 
impartible estate by reason that it had been entered in the same 
books of account as the estate transactions. Lord Buckmaster on 
behalf of the Board said :— 

"In fact when the true position is considered there is no 
accretion at all. The income when received is the absolute 
property of the owner of the impartible estate. It differs in 
no way from property that he might have gained by his own 


(1) L L. В, 137 Mad. 797. 
(2) (1023) L.R. 50L A. L 
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effort or that had come to him in circumstances entirely dissociated 
from the ownership of the raj. It is a strong assumption to make 
that the income of the property of this nature is so affected 
by the source from which it came that it still retains its original 
character". 

And their Lordships went on to contrast the income of an 
impartible estate with that of an ordinary joint estate :— 

Itis possible that this confusion is due tothe consideration of 
the position of an ordinary joint family estate. In such a case the 
income equaily with the corpus forms part of the family property 
and ifthe owner mixes his own moneys with the moneys of the 
family. . . . . hisown earnings share with the property with 
which they are mingled the character of joint family property, 
but no such considerations necessarily apply to the income from 
impartible property. 

Mr. Parikh in a learned and careful argument for the assessee 
contended that this language was to be explained by the fact that 
in the particular case before the Board the Raja had no sons, 
and that no maintenance was payable out of tho income from the 
estate. But the language of the judgment seems too general to 
have been directed to a speciality of that particular case. It may 
be said perhaps that savings out of the income might be the 
Raja's although the income was not originally received by him 
as his income. But that again does not seem to be the point of the 
judgment. The line of decisions must be considered. | 


The principle of Sartaj Kuari’s case (1), that there is no 
copaxcenary was logically extended by the second РИ ади» case (2), 
to negative any right to maintenance in a junior member of the 
family save by custom. 


“An impartible zemindary is the creature of custom and itis 
of its essence that no coparcenary exists. This being so, the 
basis of the claim (sc. to maintenance) is gone. . . . . This 
proposition, it must be noted, does not negative the doctrine that 
there are members of the family entitled to maintenance in the case 
of an impartible zemindary. Just as the impartibility is the 
creature of custom so custom may and does affirm a right to 
maintenance in certain members of the family." 


It was held, moreover, that proof of special custom would be 
required to extend the right beyond the sons of the last holder. 


(1) (1888) 1. R. 15 L A. 5r. 
(2) (1918) L. R. 451, А. 148. 
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This was pointedly followed by the Board in the /eyfore case (1), р. С. 
and followed again in 1927 in the JDZaibÀwm case (2), after 1940. 


Batjnath’s case (3) in тузт had set to the doctrine of .SazZaj тһе Commissioner 
Kuari's case (4) this limit, that it applied to “presently existing Punjab, Noth West 
rights" but not to chances of succession. The second Fitfapur Frontier and Delhi 
case (5) was trenched upon in Batjnath’s case (3) by saying that aci тавас 
“any observations which go to the question of maintenance apart Dewan Bahadur 
; Е : Д Dewan Krishna Кі- 
from the question of real right miy be treated as ofer dicta” shore, Rais Lahore. 
but it was re-stated that the right of a junior member to main- |. , 7 
К Sir George Rankin. 
tenance was not “of the nature of a real right" as he was not es 
“a person who was in some way an actual co-owner of the estate.” 
In Shiba Prasad Stngh’s case (6) the Board expressly notice that 
the ordinary right of a junior male member to maintenance out 
of the joint family property is incompatible with the custom of 
impartibility, and include it in the reflection “To this extent the 
general law of the Mitakshara has been superseded by custom, 
aud the impartible estate though ancestral is clothed with the 
incidents of self-acquired and separate property............. Though 
the other rights which a coparcener acquires by birth in joint 
family property no longer exist, the birth right of the senior member 
to take by survivorship still remains”. 
Again in holding quite generally that movable property cannot 
be incorporated with an impartible estate, the Board said that 
“the income even of such an estate is not an accretion to the 
estate” and they selected for quotation a sentence in the judgment 
in /Jagadamba’s case (7). “The income when received is the 
absolute property of the owner of the impartible estate” adding 
that it does not attach to the estate as does the income of an 
ordinary ancestral estate attach to that estate (p. 353). The cir- 
cumstance that the last holder had died childless does not seem to 
be the basis and turning point of these reflections. — 
The High Court’s decision in the present case seems to have 
turned entirely upon a passage in the judgment of the Board 
delivered by Lord Blanesburgh in Collector of Gorakhpur v. Ram 
‘Sundar Mal (8). This had also been considered in the oddili 


(1) (1919) 24 C. W. N. 226. 

(2) L. R. 54 I. A. 289. 

(3) (1921) L. R. 48 I. A. 195. 

(4) (1888) І. R. 15 I. A. 5r. 

(5) (1918) L. R. 45 I. А. 148. 

(6) (1932) L. К. 571. А. 331, 345. 
(7) (1928) L. R. 50 L А.т. 

(8) (1934) L. R. 61 I. A. 286, 302. 
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case (:) but the Madras High Court did no®think that it touched 
the present question. The question in the Gorakhpur case (2) 
was whether one Indarjit had succeeded by survivorship to an 
impartible estate. The objection taken to, his son's claim was 
that his branch of the family had long been. separated from that 
of the last holder. That they had long been separate in food and 
worship was clear enough, the common ancestor being very remote. 
The claimant’s branch or some of its nembers had for many 
years possessed a babuai property which had been carved out of 
the impartible estate by a previous holder thereof. Considering 
whether this fact tended to show separation or jointness of the 
branches, the Board referred to Batjuath’s case (3) as having 
negatived the doctrine that an impartible zemindary could not be 
in any sense joint family property. They add :— 

“One result is at length clearly shown to be that there is now 
no reason why the earlier judgments of the Board should not be 
followed, such as, for instance, the Challapalli case [Raja 
Yarlagadda Mallikarjuna Prasada Nayudu v. Raja Yarlagadda 
Durga Prasada Nayudu (4),] which regarded their right to 
maintenance, however limited, out of an impartible estate as being 
based upon tbe joint ownership of the junior members of thé family, 
with the result that these members holding zamindari lands for 
maintenance could still be considered as joint in estate with the 
zamindar in possession. Such was the position of the junior branch 
in this case under the babuai grant of Dharamner." 

On the strength of these observations, which they consider to 
contradict the previous decisions (the second Pitapur case (5) 
and Shiéa Prasad Singh's case (6) ], in particular the High Court 
of Lahore have now held that the members of the joint family 
have a right to maintenance which arises from their right in the 
property of the joint family “of which they are co-owners”. They 
consider that the Board have negatived the view that there is no 
right to maintenance save such as is impressed by custom and con- 
clude that the income of the estate cannot be said to be “the in- 
come solely of the incumbent". They say : 

“The members of the joint family have the right to receive 
maintenance from the estate and this right arises because they are 
owners ofthe estate and is nota right to maintenance from the 
joint family, though not from the property—as is the case of female 


(1) I. L. R. (1937) Mad. 797. (2) (1934) L. R. 61 I. A. 286, 
(3) (1921) L. R. 48 I. А. 195. (4) (1900) L. R. 271. A. 151. 
(5) (1918) L. R. 45 I. A. 148. 

(6) (1932) L. К. 591. А. 331, 345. 
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members of a joint family. The distinction is really quite clear: 
in the one case the female member has a right to maintenance 
from the joint Hindu family but this right does not confer any 
right in the estate or property of the joint family: in the other 
case the members of the coparcenary have a right to maintenance 
arising from their right in the property of the joint Hindu family 
of which they are co-owners. It follows from this again that the 
` income of the inppartible estate cannot be said to be the income 
solely of the incumbent of the impartible estate, there being 
vested in the junior members of the family a right to maintenance 
out of that income arising by reason of: their right in the property 
and not imposed by custom upon one member of the joint Hindu 
family, namely, the incumbent of the impartible estate.” 

Before attributing these effects to the passage cited above from 
the Gorakhpur case (т) there is a good deal to consider, The 
character of the income as received by the holder of the estate 
'was not even indirectly before the Board, and if it had been, 
there is all the difference between the case where junior mem- 
bers have a right to maintenance and one where they are in 
enjoyment of a maintenance (orgosk) grant of lands. The 
passage seems to recognise by the words “however limited" that 
the right is in some sense less extensive than in the case of 
partible property. The statement that it is “based upon” the 
joint ownership is insufficient to show the intention to exclude 
custom as having no effect whatever, and it is only reasonable to 
joint ownership in the light of Вайна? case (г). General 
considerations of theory have their proper place but impartibility 
and primogeniture when introduced into the Mitakshara involve 
competition and compromise between different lines of theory: 
if the doctrine that “there is no coparcenary” may be pushed too 
far in one direction the doctrine that the junior members “are in a 
sense co-owners” may be pushed too far in another: the special 
incidents of joint family property which is impartible being overlaid 
in either case by rigid theory. 

Though the judgment of Dalip Singh J. is not quite clear upon 
the point their Lordships do not understand the learned judges 
of the High Court to affirm that all male members of the family 
are entitled to maintenance from an impartible estate. This is 
not contended by Mr. Parikh for the assessee : it is contrary to 
much authority and practice and it would in many if not in most 


(1) (1934) L. К. 61 I. A. 286. 
(2) (1921) L. R. 48 I. A. 195. 


519 
p.c. 


1941. 
€ 
The Commissioner 
of Income-Tax 
Punjab, North-West 
Frontier and Delhi 
Provinces, Lahore 


v. 
Dewan Bahadur 
Dewan Krishna Ki- 
shore, Rais Lahore, 


Sir George Rankin, 


520 


P.C, 


1941. 
чүч? 


The Commissioner 
of Income-Tax, 
Punjab, North-West 
Frontier and Delhi 
Provinces, Lahore 


у. 

. Dewan Bahadur 
Dewan Krishna Ki- 
shore, Rais Lahore. 





Sin George Rankin, 


THE CALCUTTA LAW JOURNAL, [Vor. 74. 


cases convert a heritage into a burden. If some members have and 
some have not the iight, although all are equally “co-owners” or 
“joint owners”, the difference can only be attributed to custom. If 
itis custom whose power has superseded the ordinary law and 
introduced the rule of primogeniture, the unique incidents of 
single heir succession (so to call it) can have no other origin. 
What then is the doctrine which the High Court derive from the 
passage cited f.om the Gsrakhpur case (1)? Is it that custom 
has taken away from some of the junior members their rights of 
maintenance but left to others those rights of maintenance which 
the ordinary law would give them in the case of partible property ? 
This was thought by the Madras High Court in the Chemudu 
case (2), to have been laid down by the Board’s judgment in 
the second Pittapur case (3), but, as has been already noticed, 
that judgment is opposed to it. The same doctrine, it may be, 
is what the High Court of Lahore have discerned in the Gorakhpur 
judgment (1). Ў 

In any view their Lordships think it important to make clear 
that this theory cannot be accepted. In partible property under 
the Mitakshara the right of members of the coparcenary while 
the family is joint is characterised by unity of ownership (community 
of interest) and unity of possession. This has often been stated 
and expounded—cf. the judgments of the Board delivered by 
Lord Justice Turner in the first Shivaguaga case (4) and by Lord 
Westbury in Appovier v. Rama Subba (5). Before partition, the right 
of brother, son or nephew of ће £az/a may be called and often is 
called a right to be maintained, but it is the same right as ће 
karta has himself. Unity of possession is the basis of their right, 
which is aright to live upon the fruits of their own property. 
The arta has no special interest therein: there is community 
of interest and each coparcener is in joint possession of the 
whole. The right of son or nephew in the income is not a right 
to an exact fraction of the income: the Aavta may well spend 
more оп a son whose family is large or who has special aptitudes 
or necessities.’ But, however, wide his discretion within the 
extensive range of family purposes, he has no right to apply any 
part of the income to other purposes ; and is liable in appropriate 
proceedings to make good to the other members their shares 
of any sums which he has actually misappropriated. For this. 

(1) (1934);L. R. 61 I. A. 286. 

(2) (1934) I. L. R. 57 Mad. 1023. 


(3) (1918) L. R. 45 I. A. 148. 
(4) (1863) 9 M. I. A. 539, бїт. 


(5) (1866) 11 М.І. A. 75, 89. 
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purpose it is irrelevant to consider whether and in what circums- 

tances the remedy is available apart from partition : the question 1941. 

is of right not of remedy. The various powers of management The Commissioner 

: : Н of Income-Tax, 
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son's pious duly to pay a father’s debts may make sad havoc at Dewan Bahadur 
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another matter, Sir George Rankin, 

Now it is at least certain that the holder of an impartible — 
estate stands in no such relation to those of the junior male 
members of the family who are entitled to maintenance. Can he 
not say, “I have provided sufficiently for my sons: І shall invest 
the balance of the income for myself?" Certainly he can, so 
far as the sons are concerned. Single heir succession is incon- 
sistent with any son having the same right in respect of income 
as he would have had in the income of partible property and the. 
use of the word “maintenance” to describe the latter right cannot 
be allowed to confound the two. The right to maintenance in the 
former case isa right of a different character from that of a co- 
sharer to enjoy his share and live upon his own property by way 
of joint possession. To represent that custom takes away the 
right to maintenance from some members but leaves it to others 
does not explain the facts as to impartible estates. The son’s 
right of maintenance out of impartible property cannot be accoun- 
ted for as an original and separable right untouched when custom 
-takes away his right to joint possession. It is not something 
that is left after something else has been subtracted. It is a 
different right given sometimes to sons only and sometimes to 
others in consequence of the impartible character of the property ; 
being sometimes a right of maintenance simply, and sometimes a 
right to a maintenance grant of lands. In their Lordships’ judg- 
mentitcan only be ascribed to custom as has repeatedly been 
held. It may be excessive to say that there is no coparcenary but 
“it is certain that there is no joint possession. 

Itby no means follows, however, that the right is conferred 
oris available independently of membership of the joint family. 
‘There is no question of joint possession, but if “unity of owner- 
ship" be severed—and it has been held that it can only be 
severed by relinquishment оп the part of the junior member— 
it may well be that even close relationship would not satisfy the 
custom. This relation between the rights of sons to maintenance 
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and the “birth-right” of every male member to take by survivor- 
ship should he become senior in the senior line is the subject- 
matter of the observation in the Gorakhpur case (1). That obser- 
vation may be taken to establish that enjoyment of the main- 
tenance is prima facie an affirmation that the right to succeed by 
survivorship persists just as a maintenarce grant may well be 


` evidence negativing separation at least at the date of the grant. 


Their Lordships are not now called upon to examine or expound 
these matters but are solely concerned with the character of the 
receipt and of the recipient of the interest which it is proposed to 
tax. They do not for this purpose find it necessary to answer 
questions hitherto undecided with respect to maintenance. 

But they find it necessary to say that the law as declared in 
the cases of Baijnath (2) and Shiba Prasad Singh (3) has not been 
unsettled by the Gorakhpur case (1). The observation itself and 
its context show that the reference to other judgments of the 
Board is controlled by the reference to Batjnath’s case (2) as 
haviug negatived the view that an impartible estate could not be 
in any sense joint family property. The issue in the Gorakhpur 
case (1) was Indarjit’s right to succeed and the passage cited was 
addressed to that. It appears to waive aside, as no longer an 
obstacle, the extreme logic that as there is no right to a partition 
the junior branch could have no right, actual or prospective, 
which the enjoyment of maintenance could evidehce. It need 
not be taken as swinging to the opposite extreme: indeed it 
would be in a high degree unreasonable, having regard to the 
line of decisions, to interpret it as meaning that there is no rea- 
son why holders of impartible estates should not now be told 
that, unless they can prove a custom to the contrary, all junior 
male members of the family have a claim for maintenance— 
that is, all who have not relinquished their right of succession. 
The point made is only this: that rights of maintenance out of 
ап impartible family estate—however little they may be and to 
whichever member they be extended— would not be enjoyed or 
enjoyable by anyone who had ceased to be joint in respect of 
the estate. In their Lordships’ opinion this should not be taken 
to affirm any disputable doctrine as to the origin of the right of 


‘maintenance, or any other doctrine which would make junior 


members "actual co-owners" or the right а "real right" in the sense 


negatived by the Board in Baijuath’s case (2), 
(1) (1934) L. R. 61 1. A. 286. 
(2) (1921) L. R. 48 I. A. 195. 
(8) (1932) L. R. 591. A. 331. 
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In the Challapalli case (1) above-mentioned, the origin of 
the junior members’ right to maintenance was not under discussion : 
only the amount recoverable and the property to be charged 
therefor. The character of Ше right was fully considered, 
however, and it was said by the Board that 

“the right to maintenance is primarily a right to be maintained 
out of the current income of the property in the enjoyment of the 
party chargeable”. “ 

Their Lordships will in the present case assume that the sons 
of the assessee have a right to be maintained by him, that this 
right arises from the fact that he is the present holder of the 
impartible estate, and that the right is aright to be maintained 
out of the current income thereof in such sense that it could be 
enforced against the assessee in default by the Courts in India 
giving them a charge upon the property or a sufficient part of 
it. Even so it is not true in fact orin law to say that the income 
from the estate is received by the assessee as the income of a 
joint Hindu family receivable by the Aazta, nor is it received by 
him on behalf of himself and his sons; but on his own account 
as the holder by single heir succession of the impartible estate. 
The “presently existing right” of the sons is to be paida suitable 
maintenance or to have it provided fcr them inthe ordinary course 
of Hindu family life. The Hindu law is familiar not only with 
persons such as wives, unmarried daughters and minor children 
for whose maintenance a Hindu hasa personal liability whether 
he have any property or none, but also wilh cases in which the 
liability arises by reason of inheritance of property and is a 
liability to provide maintenance out of such property. It applies 
to persons whom the late owner was bound to maintain. The 
facts that the sons’ right to maintenance arises out of the father's 
possession of impartible estate and is a right to be maintained out 
of the estate do not make it a right of a unique or even exceptional 
character or involve the consequence at Hindu law that the income 
of the estate is not the fathers’ income. 

Unity of ownersbip, unaccompanied by joint possession on the 
part ofthe sons or any other right of possession, would not seem 
to affect the character in which the income is received. Income 
is not jointly enjoyed by the party entitled to maintenance and 
the party chargeable ; and their Lordships see no reason to restrict 
the observations which they have cited from the judgment in 
Jagadamba’'s case (2) to the special class of cases where no main- 


` (1) (1500) L. R. 27 I. A. 151, 158. (а). (1928) L. R. 5e L A. 1, 
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tenance is payable to any junior member. It cannot, in their view, 
be held that the respective chances of each son to succeed by 
survivorship make them all co-owners of the income with their 
father, or make the holder of the estate а manager on behalf of 
himself and them, or on behalf of a Hindu family of which he and 
they are some of the male members. 

Their Lordships think that the answer proper to be given to 
the first question propounded in the case stated is as follows: As 
regards house property : for the purposes of section g of the Act. 
No. As regards interest: for the purposes of sections 8 and 12 of 
the Act. Yes. The second question may be answered: As regards 
interest, Yes, and need not be further answered. 

Their Lordships will humbly advise His Majesty accordingly 
and that this appeal should be allowed and the High Court’s 
Order varied in accordance with the answers above given. The 
High Court’s order will stand as regards costs. Since the assessee 
has succeeded as regards the house property which is the main 
part of the case the appellant must pay the asscssee respondent’s 
costs of this appeal. 

The Solicitor, India Office : Solicitors for the Appellant. 

Stanley, Johnson & Allen : Solicitors for the Respondent. 

R. C. C. Appeal allowed. 


APPELLATE CIVIL. 
Before Mr. Justice A. G. R. Henderson. 


NAZAR MAHAMMAD KHAN KABULI AND ANOTHER 
9. 
Мк. J. О. BROWNE.* 


Civil Procedure Code (Act V of r908), Section 6o—Attachment by creditor of 
money due to a railway servant in his account in the Provident Fund on 
retirement, when can be made—Valid discharge of railway, if test. 


In order that money due to a railway servant after retirement on his account 
* Appeal from Appellate Order No. 105 of 19.41 against the order of Brajen- 
dra Saran Sanyal, Esq., Subordinate Judge, 1st Court, Comilla dated the igth 


February, 1941 reversing the order of S. N. Palit, Esq., Munsif, 1st Court, 
Chandpur dated the 9th September, 1940. 
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in the Provident Fund may be attached by a creditor of the railway servant 
it must be shown that thé money had been paid to the respondent and the rail- 
way had obtained a valid discharge : | 

H. W. Parmer v. Cawasjee (1) referred to. 

A railway servant on his retirement filled in the necessary form asking for 
payment of-money due to him on his account in the Provident Fund and the 
railway authorities requested the Reserve Bank to send a cheque to Messrs. 
Thomas Cook & Sons, The appellants obtained an order of attachment on 
Messrs. Thomas Cook & Sons attaching the money. But meanwhile Thomas 
Cook & Sons returned the cheque on the ground that the respondent had no 
accounts with them. 


Held, that the railway authorities would be discharged and the money would 
be deemed to be paid to respondent if inasking the Reserve Bank to send 
the cheque to Thomas Cook & Sons, they were acting in accordance with the 
instructions by the respondent, 


Appeal by the decree-holders. 


Application in execution for attachment of money in the Pro- 
v.dent Fund. 


The material facts will appear from the judgment. 


Messrs. S. M. Bose, Chandra-Sekkar Sen and Ajit Kumar Dutta 
for the appellants. 


Messrs. O. R. Surhita and M. M. Effendi for the Respondent. 
The judgment of the Court was as follows : 


This appeal is by the decree-holders. The question for deter- 
mination is whether certain money belonging to the respondent 
is liable to attachment. The following facts are not disputed. The 
respondent is ‘a retired railway servant. After his retirement he 
filled in the necessary form asking for payment of the money due 
to him on his account in the Provident Fund. ‘lhe railway autho- 
rities requested the Reserve Bank to send a cheque to Messrs. 
Thomas Cook & Sons, Calcutta. The appellants, who had 
apparently a spy somewhere in the Railway office, obtained an 
order from the Munsif, Chandpur, on Messrs. Thomas Cook & 
Sons attaching the money. Messrs. Thomas Cook & Sons in the 
meantime had returned the cheque to the railway authorities alleg- 
ing that the respondent had no account with them and was 
unknown to them. The money is now held by the railway autho- 
rities in a suspense account. The appellants have applied in 
execution for its attachment. The respondent filed.an objection 
under section 47 of the Code of Civil Procedure, which was dis- 
missed by the Munsif and allowed by the Subordinate Judge. 


(1) А.І. R. (1916) All. 336; 231, С, 723. 
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The case proceeded upon the basis that the money is liable to 
attachment as soon as it is paid overto the subscriber. But in 
the course of the argument the case of JVagindas Bhukhandas v. 
Bhai Gulabdas (т) was referred to. If the matter were res integra, 
I should probably be disposed to take the view taken by the 
learned judges in that case, as giving effect to the provisions 
ofthe Act. In view however of the current of judicial opinion, 
itis not possible for me to take that view sitting singly. In this 
connection I may refer to the decision of McNair, J. in the case 
of Baramdeo Pandey v. Муз. Fay Smith reported in (2). 

The decision of the present appeal will depend upon whether 
the money has been paid to the respondent. In my judgment the 
test to apply is whether the railway has obtained a valid discharge. 
Mr. Bose contended that the railway is discharged as soon as the 
instructions of {һе subscriber have been complied with. In this 
connection he referred to the decision in the case of Д. IW. Parmer 
v. Cawasjee, reported in (3). In that case the money was paid 
to the Post Office at the subscriber's request to be remitted to 
him by money order. The learned Judge held that the Post 
Office was acting as the agent of the judgment-debtor and the railway 
was discharged. In my judgment the railway authorities were 
discharged if, in asking the Reserve Bank to send the cheque to 
Messrs. Thomas Cook & Sons, they were acting in accordance with 
the instructions given by the respondent. 
^. This case, therefore, depends upon the question of fact on which 
the learned Judges in the Courts below have differed in their opinion. 
It is difficult to place any interpretation upon the words actually 
used by the respondent when he filed up the form. On the 


- one hand, Mr. Surhita argued that it was a request to the railway 


authorities to give the respondent a draft in favour of himself on 
Messrs. Thomas Cook & Sons. The contention of the appellants 
on the other hand is that it is a xequest to the railway to send the 
money to Messrs. Thomas Cook & Sons. 

Now I do not propose to say anything on that question of 
fact beyond this that the evidence is so scanty that it would be 
impossible to form any definite opinion except on the view that 
the respondent was deliberately avoiding the witness-box. Оп that 
view, I should have no hasitation in allowing the appeal. Mr. 
Surhita however, says that the respondent is perfectly willing to 
give evidence. 

(1) (1920) I. L. R. 44 Bom. 675. (2) (1940) 44 C. W. N. 637. 

(3) A. L R. (1916) All. 336; 331. C. 723. 
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The judgment of the learned Subordinate Judge can not be 
regarded as a satisfactory judgment of reversal. He entirely ignores 
the main reason given by the Munsif. for his decision, that is to 
say, the erasure of the words ‘to me’ and ‘to the following address’ 
in the printed form. Frima facie it would be very difficult to 
reconcile that erasure with the respondent’s case. Mr. Surhita says 
that his instructions are that the words ‘to me’ were not erased by 
the respondent at all. That, however, is a matter upon which 
instructions are quite useless and the evidence of the respondent 
himself on oath is necessary. 

Then, again, if I bave. understood the Subordinate Judge 
correctly, he interpreted the evidence of the head clerk of the 
Provident Fund Section, who was cited by both sides, examined 
on behalf of the respondent and cross-examined by both sides, 
to be that the railway authorities knew that they were flouting 
the instructions of the respondent and that their reason for doing 
so was that there was no branch of Messrs. Thomas Cook & Sons 
in Chittagong. There is nothing in the actual deposition which 
would justify him in going as far as that. 

There is one other matter of some importance. Mr. Bose 
suggested that the action of Messrs. Thomas Cook & Sons in 
returning the cheque was a mere dodge, done in collusion with 
the respondent. Of course, if that is so, the respondent’s case 
isatan end. Here again, however, the evidence is quite insuffi- 
cient to form any opinion one way or the other. 

The order of the lower appellate Court is therefore set aside id 
he is directed to come to a finding after taking evidence on the point 
whether in sending the cheque to Messrs. Thomas Cook & Sons, 
the railway authorities were acting on the instructions of the 
respondent. If they were, he will dismiss the appeal ; otherwise 
he will allow it. Both sides will be at liberty to adduce evidence 
and to apply for permission for the examination on commission of 
such witnesses as they think necessary. This judgment will govern 
the four connected revisional applications. Costs in this Court 
will abide the result and there will be one consolidated hearing-fee 
of five gold-mohurs. 


A. K. D. G. Appeal allowed : 
Case sent back to the 
Lower Appellate Court. 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
Т. J. Y. Ruxburgh. 


Суп. ANIRUDDHA MITRA 
ga ° 


August, 8, 11, 27. 
TO OFFICIAL RECEIVER AND OTHERS.* 


Provincial Insolvency Act (Act V of 1920), section 75(2)—Insolvent when can 
prefer an appeal againgst an order in a proceeding by Receiver under 
sections 4 and 53—Right to future maintenance as had not accrued due, 
whether can be аѕѕі пей by way of martgage—Distinction between annuity 
and maintenance. 


When a proceeding under sections 4 and 53 of the Provincial Insolvency 
Act was started by Receiver for a declaration that two mortgages of future 
maintenance allowance by the insolvent were liable to be set aside under 
section 6(dd) of the Transfer of Property Act but the Court found that the 
mortgages were valid and the insolvent preferred an appeal to the High 
Court. 


Heid, that an appeal lay at the instance of the insolvent in as much as 
the insolvent can be said to be a person aggrieved by the order. A question is 
raised which is of vital importance to the insolvent vis., to what extent the 
future monthly allowance to which the insolvent is entitled would vest in the 
receiver under section 25/5) of the Provincial Insolvency Act. 


Ex parte Sidebotham (1) ; Ex parte Sheffield, In re Austin (2); In re Lead- 
bitter (3); S. Kari Rao v. The Official Assignee of Madras (4) ; Sakhawat АН v. 
Radha Mohan (5) referred to. 


Right to monthly allowance as had not accrued due already cannot be 
assigned by way cf mortgage in view of section 6(dd) of the Transfer of 
Property Act which was introduced by the amending Act of 1929. It cannot 
be saidthat there could not be maintenance grant unless there was an antece- - 
dent obligation on the grantor to maintain the grantee under the personal law 
of the parties. 

Gopal Lal Seal v. F. J. Marsden (6); Rajendra Narain Singh v. Musst. 
Sundar Bibi (7) referred to. 


Whether an allowance would be a maintenance allowance or annuity would 
depend upon the facts of each case. 


* Appeal from Original Order No. 3:7 of 1939 against the order of M. H. B. 
Lethbridge, Esq., District Judge of 24-Parganas in Insolvency Case No. 17 of 
1936, dated the 4th July, 1939. Ь 

(т) (1880) L. R. 14 Ch. D. 458. (2) (1876) L. R. то Ch. D, 434. 

(3) (1876) L. R. 10 Ch. D. 388. 

(4) (922)I І. R. 49 Mad. 461 Е. B. 

(5) (1919) I. L. R. 41 All. 243. 

(6) (1905) то C. W. N. 1102. 

(7) (1925) 41 C. L. J. 383 P. C. : 
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Subraya v. Krishna (1) ; Altap Begum v. Brij Narain (2); Tara Sundari v. 
Sarada (3) referred to. 

Appeal by the Insolvent. 

Proceeding by Receiver under sections 4 and 53 of the Provin- 
cial Insolvency Act. 

The material facts will appear from the judgment. 

Messrs. Sitaram Banerjee, Diptendra Mohan Ghose and М. М. 
Asir for the Appellant. 


Messrs. Amarendra Nath Bose, S. N. Banerjee (Sr.) Counsel 
Radhika Ranjan Guha, S. Banerjee (Jr.) Counsel, Hemanta Kumar 
Bose and Amiya Ranjan Roy Chowdhury for the Respondents. 


The judgments of the Court were as follows : 


Mukherjea, J. :—This appeal is directed against a judgment 
of the District Judge, 24-Parganas, dated the 4th July, 1939 passed 
in exercise of Insolvency Jurisdiction, in a proceeding under 
sections 4 and 53 of the Provincial Insolvency Act. The material 
‘facts are not in controversy and may be shortly stated as follows: 
Rai Behari Lal Mitter Babadur, the father of the appellant, was a 
wealthy resident of this city, and he died on 7th February, 1933 


leaving behind him a Will which was executed on July 5, 1932. ` 


Under this Will, the appellant Aniruddha, who was the only son 
of the testator, was given nothing else, but an allowance of Rs. 700 
per month for his maintenance during the period of his natural 
life. Similar allowances were given to the wife and daughter-in- 
law of the testator, and after giving a large annuity to the Univer- 
sity of Calcutta, the Will directed that the residue of the estate 
was to go to the son or sons of Aniruddha, either natural born or 
` adopted, when they would arrive at the age of 21. Failing such 
sons, the entire estate would go to the University of Calcutta, to be 
applied for certain purposes specified in the Will. Aniruddha, it 
appears, led a very fast life, and incurred debts to a considerable 
extent soon after his father’s death. On May 5, 1934, he executed 
a mortgage in favour of respondent No. (3) by which he hypothe- 
cated his right to a portion of his maintenance allowance given 
to him by his father’s Will amounting to Rs. 450 a month as 
security fo: an advance of Rs. 17,000 only. On September 12, 
1934 he created another mortgage in favour of respondent No. (2) 
by which to secure a loan of Rs. 28000, he mortgaged amongst 
other properties, his right to the balance of the maintenance 
allowance. 


(1) (1922) 1l. L. R. 46 Meg, 659. (2) (1929) L L. К. 51 All, 612, 
(3) (1910) 12 C. L. J. 146. 
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On May rs, 1936, he filed a petition for insolvency, and the 
adjudication order was made on the z4th of August following. 
On 2oth February, 1939, the Official Receiver in whom the estate 
of the insolvent vested, started a proceeding under sections 4 
and 53 of the Provincial Insolvency Act for a declaration that the 
two mortgages mentioned above were illegal and void and were 
liable to be annulled inter alia on the ground that a right to 
future maintenance was not alienable in law under section 6(dd) 
of the Transfer of Pioperty Act. An issue was raised on this 
point, which was heard as a preliminary issue by the District 
Judge and by his order dated 4th July, 1931, the learned Judge 
decided this point in favour of the mortgagees and held that the 
transfers in dispute did not come within the mischief of sec- 
tion 6(dd) of the Transfer of Property Act. This order was not 
challenged by the Receiver, but the insolvent has come up against 
it by way of appeal to this Court. 

A preliminary objection has been raised on behalf of respon- 
dents Nos. 2 and 3, that no appeal lies against the order of the 
District Judge at the instance of the insolvent who can have no 
locus standi, in a proceeding under section 4 or section 53 of the 
Provincial Insolvency Act. 

Under section 75(2) of the Provincial Insolvency Act, the 
debtor, any creditor, the Receiver or any other person aggrieved 
by a decision or order of a District Court as in specified in sche- 
dule 1, come to or made otherwise than in appeal from an order 
made by a Subordinate Court may appeal to the High Court. 
The order complained of undoubtedly decided a question of 
title under section (4) of the Provincial Insolvency Act, and hence: 
comes within the category of appealable orders, as enumerated in 
schedule I to the Act. Section 75, expressly mentions the ‘ debtor’ 
as a person competent to appeal, though it is well-settled that he 
can appeal only if he is aggrieved by the order of the District Judge 
and not otherwise. 

The whole point for our consideration, therefore, is whether 
the insolvent can be said to be lawfully aggrieved by the order of 
the District Judge against which this appeal is directed. The mean- 
ing to be given to the words “ person aggrieved ” in connection 
with administration of Bankruptcy Laws has been discussed in 
several cases both in England and India. One of the leading 
cases on this point is ex parte Sidebotham. Ju re Stdebotham 
(т): It was held there by James, L.J. that a person aggrieved 


(т) (1880) L. R. 14 Ch. D. 458. ‹ 
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must be a person who had suffered a legal grievance ; the Act or 
decision complained of must have deprived him of something to 
which he was lawfully entitled or he must be refused something 
which he had a right to demand. The words do not mean a man 
who is disappointed of a benefit, which he might have received 
if some other order had been passed. Thus although an insolvent 
is entitled to the surplus that remains after the sale of his proper- 
ties, yet it is not a legal right but a mere hope or expectation ; 
and enormous mischief would result if a bankrupt was allowed to 
interfere with the administration of his estate, on the contingent 
chance of acquiring more surplus. Vide Ex Parte Sheffield ; 
In ve Austin (т), In re Leadbitter (2). In the last-mentioned 
case the bankrupt after his discharge applied under section 39 
of the Solicitor’s Act for taxation of a bill of costs to te 
paid by the Trustee in Bankruptcy to the Solicitor of a mortgagee 
of the bankrupt. It was held by Sir George Jessel that-the ban- 
krupt was not a person interested in the property within the meaning 
of section 39 of the Solicitor’s Act. These cases have been 
followed in India, and reference may be made amongst others to 
the decisions in S. Hari Rao v. The Official Assignee of Madras (3) 
and Sakhawat Ali v. Radha Mohan (4). 

It has been argued by the mortgagces in the present 
case, that as under section 28 of the Provincial Insolvency 
Act, all the properties of the insolvent vested іп the 
Receiver, the insolvent could not be said to be legally 
interested in the result of a proceeding under section 4 of the 
Provincial Insolvency Act. The argument indeed is perfectly 
sound, for the insolvent cannot have any /ocus sfandi in a dispute 
between the Receiver on the one hand and the transferees on the 
other, and he can not be heard to say that if the transfers were 
annulled and the properties applied for the benefit of the general 
creditors, he would have had a chance of obtaining a larger surplus, 
after the insolvency proceedings were at an end. The position 
which the Insolvent takes up in the present case is, however, entirely 
different. What he says is this : that ifthe decision of the, Court 
below had been otherwise and the right to the monthly allowances, 
that had not accrued due already, was held to be in assignable 
in law then not only would the mortgages be rendered inoperative 


(1) (1876) L. R. ro Ch. D. 434. 
(2) (1876) L. В. то Ch, D. 388. 
(3) (1925) I. L. R. 49 Mad. 461 F. B. 
(4) (1919) L L. R. 41 All. 243. 
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but all future allowances as would be payable to him after he 
obtains his discharge would not vest in the Receiver at all under 
section 28(5) of the Provincial Insolvency Act. The Receiver 
himself would not be entitled to sell the insolvent’s right to future 
maintenance for the benefit of his creditors, such rights being 
unattachable under section 60(n) of the Civil Procedure Code. 
This is not really hampering the administration of his estate on 
the offchance of obtaining a surplus. А question is raised which is 
of vital importance to the insolvent, viz. to what extent the 
monthly allowances, to which he is entitled under his father’s Will 
would vest in the Receiver under section 28 of the Provincial Insol- 
vency Act. We think that in the circumstances the insolvent can be 
said to be a party aggrieved by the order of the District Judge, 
and this appeal cannot be thrown out on the preliminary point. 
In any event, an apppeal would lie with the leave of this Court ; 
and we would be prepared to grant such leave, if it was neces- 
sary. 

Coming now to the merits of the appeal, the question that 
requires consideration is as to whether the insolvent’s right to 
monthly allowance of Rs. 7oo under the Will of his father as had 
not accrued due already, could be assigned by way of mortgage, 
in view of the provisions of section 6(dd) of the Transfer of 
Property Act. The Court below is of opinion that the amount 
payable to the insolvent under his father’s Will was in the nature 
of an annuity, not of future maintenance, within the meaning of 
section 6(dd), Transfer of Property Act, and in support of this 
reliance has been placed on a decision of Mr. Justice Sale in Gofal 
Lal Sealy. F. J. Marsden (т). In that case a question arose as 
to whether а certain sum of money payable to the applicants as 
monthly allowances under the Will of their maternal grand-father 
could be attached under a prohibitory order. Sale, J. answered 
this question in the affirmative and held that section 266, Civil 
Procedure Code {which corresponds to section 6o(n) of the present 
Code] was not applicable to a grant of this description. ‘ The 
gift in question” so runs the judgment “ was a gift to the sons 
of the daughter of the testator and is described in the Will as a 
monthly allowance, and is treated as such in the proceedings in 
suit. They are not in any sense monies given to the applicants 
by virtue of any right to maintenance the applicant possessed. 
It was simply a gift made by the testator in their favour from the 
testator's bounty and therefore they must be taken asannuities 

(1) (1905) 10. C. №, N. 1102. 
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which the applicants are entitled to deal with, by way of charge, 
„transfer or assignment and as such are attachable under sec- 
tion 266." 

According to this view the right to maintenance in order to 
be unassignable in law must be based on the personal law of the 
parties, or the relationship between the grantor and the grantee ; 
and unless the grantee has a legal right to be maintained by the 
grantor according to the personal law by which they àre governed, 
right to such maintenance can be transferred. The result is that 
where the allowance is given as a matter of favour out ofthe 
bouniy of the grantor, or is the result of a contractual agreement 
between the parties, the provision of section 6(dd) of the Transfer 
of Property Act would not apply. In our opinion, this woald be 
attaching a very much restricted meaning to the plain words of 
the section. 

The policy of the law undoubtedly is to interdict alienation, of 
what is intended to be given for the personal enjoyment of the 
grantee. Itis not proper that in such cases the grantee should 
starve whereas the property which was intended to be enjoyed 
by him personally, should be held by a stranger. 

But we cannot say that there could not be a maintenance grant 
unless there was an antecedent obligation on the grantor to main- 
tain the grantee under the personal law of the parties. Whatever 
doubts might have existed on this point are now removed by the 
clear words of section 6(dd) of the Transfer of Property Act (which 
was introduced by the amending Act of 1929) which says that a 
right to future maintenance in whatsoever manner arising, secured 
or determined cannot be' transferred. If the right is only to 
arise under settled personal laws, these words would be altogether 
unnecessary. The expression “in whatsoever manner arising," 
certainly refers to the way in which the right is created and not 
merely evidenced. This view is supported by the decision of the 
Privy Councilin Za? Rajendra Narain Singh v. Musst. Su dar 
Bibi (1). In this case certain villages had been conveyed to a 
judgment-debtor without power of transfer during the life-time of 
the grantor in order that he should possess and enjoy the same 
thereof in lieu of maintenance. It was held by their Lordships 
of the Judicial Committee that the debtor's interest was neither 
attachable nor saleable under section 6o(n) of the Civil Procedure 
Code. This decision was in 1925 and clause (dd) of section 6 
of the Transfer of Property Act which was introduced in 1929 


(х) (1925) 41 C. L. |. 383 P. C. 
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was quite in conformity with this decision. It is true that there 
is a distinction between a maintenance allowance and an annuity; 
and whether an allowance is the one or the other may depend 
upon the facts of each case [vide Subraya v. Krishna (1); Altap 
Begum v. Brij Narain (2) ; Tara Sundari v. Saroda (3) |. In the 
present case, we have no doubt that the sum of Rs. 7oo а month 
which was given to the appellant was nothing else but a main- 
tenance grarít. The testator had vast properties and he practically 
disinherited his son giving him only so much as was necessary 
for his maintenance. The provisions for maintenance of the 
testator's wife and daughter-in-law occur in the same paragraph, 
and are couched in identical language. The appellant, it appears 
was an adopted son of the testator, and the testator might have 
thought that even though he was disinhericing his adopted son he 
had a moral duty to maintain him. 

Our conclusion therefore is that the right of the insolvent to 


the allowance of Rs. 7oo a month was a right to maintenance, and 


the monies that had not accrued due at the date of transfer, were 
not assignable in law. The mortgages therefore must be held 
to be inoperative. The monies as they accrued due would 
undoubtedly come to the Receiver till the insolvent gets his 
discharge. It would ‘be certainly open to.the insolvency Court 
to attach a condition to the order of discharge that the insolvent 
would subscribe some part of his allowance for the benefit of his 
creditors. 

"The appeal is thus allowed and Ше order of the District Judge 
is set aside. There will be no order as to costs. 

It will be open to the insolvent, if he is so advised, to apply 
to the Insolvency Court for giving him such allowance for the 
support of himself or his family as the Court considers proper. ` 

It will also be open te the mortgagees to surrender their securi- 
ties and rank as ordinary creditors. 


Roxburgh, J. :--І agree. 


A. K. D. G. 422eal allowed. 


(1) (1923) L. L- R. 46 Mad. 659. (a) (1929 I. L. R $1 АП, 612. 
(3) (1910) 12 C. L. J. 126. 
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Before Mr. Justice A. G. R. Henderson. 


GOPAL CHANDRA CHANDA Сми, 
7 А 
; . March, 2® 
DWARIKANATH BEPARI AND OTHERS.* April, 1. 


Civil Procedure Code (Act V of 1908)—Remand by Appellate Court under 

inherent jurisdiction—Decision of tria Court after remand—Appeal from the 

- decision of trial Court—Power of appellate Court to go into the main ques- 
tion—Interpretation of lease, if qu: stion of law. 

When an appeal was remanded under the inherent jurisdiction of the Court 
by the Appellate Court to the lower Court on determination of the main point 
and the trial Court decided the point then on appeal from the decision of 
the trial Court the Appellate Court has no authority to re-cpen the main 
issue which had already been determined at the first hearing of the 
appeal, 


Brojo Soonlur Gossamee v, Fuggat Chundér Dey (1) followed. 


But where the whole suit was remanded by the Appellate Court without 7 
determining anything then on appeal from the decision of the trial Court after 
remand the Appellate Court can go into the whole question. This power would 
depend upon whether it was open to the party to appeal against the order of 


„77 remand. 


When an order of remand was made in the inherent jurisdiction of the Court 
there can be no appeal against the order of remand unless it finally decided the 
main dispute between the parties. 


The interpretation of a lease is a question of law. 

Appeal by the plaintiff. | 

Suit for assessment of fair rent. 

The material facts will appear from the judgment. 


Messrs. Jitendra Nath Guha and Satya Priya Ghose for the 
Appellant. 


Messrs. Gopendra Nath Das and Khondkar Md. Hasan for the 
Respondents. 


The judgment of the Court was as follows : 

This appeal is by the plaintiff. ‘The dispute between the par- April, 2. 
ties is whether the principal defendant held at arent of Rs. 3 or 
whether no rent has been fixed. Proceeding on the latter view, 


* Appeal from Appellate Decree No. 612 of 1938, against the decree of К. 
N. Mitter, Esq., Subordinate Judge, 1st Court, Backergange dated the 18th 
December, 1937, reversing that of Santosh Kumar- Neogi, Esq., Munsiff, Addi- 
tional Court, Pirojpur, dated the 29th April, 1937. 2 

(1) (1874) 21 W. R. 199. 
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Сїй. the plaintiff instituted the present suit for assessment of fair rent. 

1941. The decision of the dispute depends upon the interpretation of 
Gopal Chandra Exhibit r. This apparently simple dispute has led to most pro- 

handa tracted proceedings. 


Dwarikanath Bepari. The Munsif decided in favour of the defendants. Itis diffi- 
cult to avoid the conclusion that theie was a certain amount of 
confusion. At any rate, his judgment was anything but conclusive. 
He summed up as follows : 





“Be that as it may, to claim a fair and equitable rent the plain- 
tiff should have rayed for local investigation to find out the 
prevailing rate of rent paid by the tenants in the locality in 
question. That has not been done. Hence, considering the 
circumstances the Court is unable to assess the fair and equitable 
rent for the rent-land in this suit.” 


Now, that is a strong indication that he was going to overrule 
the defence contention that the rent had already been fixed. He 
then, however, made a complete volte-face and finished as 
follows : 

“In view of this state of affairs the plaintiff is entitled to get 
rents at the rate of Rs. 3 per year from the share of the plaintiff 
and cosharer defendant No. & Hence this point is found in 
favour of the defendants”. E 


Thus, however inconclusive the judgment may have been, the 
decision itself was in favour of the defendants. "There was there- 
fore nothing for them to appeal against and their failure to appeal 
or to file a cross-objection could not affect their right to have the 
matter decided in a higher Court. 

The plaintiff appealed. The Subordinate Judge in an equally 
inconclusive judgment agreed with the Munsif that the materials 
for assessing fair rent were insufficient. Instead of following 
the proper procedure, he made an order which is fairly frequently 
made and which generally leads to trouble. He remanded the 
whole suit. At the trial the Munsif delivered a careful judgment 
and assessed fair rent. The defendants appealed. The Subor- 

E dinate Judge held that the rent was fixed at Rs.3. Не accor- 
dingly declined to consider the question of assessing a fair rent 
and restored the original decision of the first Munsif. 

. The plaintiff now appeals to this Court and two points have 
beeu pressed in support of the appeal,—(r1) that after the order 
of remand the dispute between the parties had been finally 
determined and the only question remaining was the assessment 
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of fair rent ; and (2) that the decision of the Subordinate Judge on 
the merits was wrong. 

On the first point Mr. Guha contended that, at ay rate, the 
order of the Subordinate Judge was a bad order. After the 
remand the appellate Court could only consider the assessment 
of fair rent and had no authority to re open the main issue which 
had already been determined at the first hearing of the appeal. 
There is ample authority for this proposition and I need only refer 
to the case of Brojo Soondur Gossamee v. Juggat Chunder Dey (т). 
Their Lordships said this : 

"It is necessary to observe also that the District Judge, in 
hearing this appeal after a remand by the Subordinate Judge of 
the District, seems to have thought himself atliberty to question 
and dissent from the issues framed by the Subordinate Judge 
when the appeal was before him. In this respect as to the hearing 
ofan appeal from the Moonsiffs decision, the District Judge has 
no authority to vary or ignore the directions made by an appellate 
Court of co-ordinate jurisdiction............ d 

There remains the further question whether the matter could 
be considered in this Court. Both points really depend upon 
the interpretation of the remanding judgment made by the first 
Subordinate Judge. 

The effect of the order of remand on the power of this Court 
to decide the question will depend, to some extent, upon whether 
it was open to the defendants to appeal against the order. The 
order of remand made in the present .case was certainly not one 
under Order XLI, rule 23. It was made in the inherent jurisdic- 
tion of the Court. Apart from other considerations, there would 
be no appeal against it unless it could be said that the order 
amounts to à decree in accordance with the definition in section 
2ofthe Code. It could not possibly be said to amount to a 
decree unless it finally decided the main dispute between the 
parties. 

I have already indicated that the judgment was almost 
as inconclusive as that of the first Munsif. It concluded as 
follows : 

"The rate of rent paid by the majority of tenants is the 
prevailing rate. There is no evidence as to how many tenants are 
in the mouzas or what is the lowest rate. The best course 
would therefore be to remand the suitto the trial Court for further 
investigation of the question of fair and equitable rent", 


(1) (1874) 21 W. R. 199. 
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‚ This undoubtedly implies that the learned Judge intended 
to overrule the defence. But in an earlier passage of the judgment 
he said this : 

“A Kabuliat was taken by defendant No. 9 in 1300 B. S. at 
the jama of Rs. 32 and the settlement record shows that jama in 
the 8 annas share. The Kabuliat is not before us and so we are 
not ina position to say whether ‘it offends against “section 29 of 
the Bengal Tenancy Act. In the application by the plaintiff for 
taking in additional evidence, I find that 4 parchas and some 
decrees and plaints were filed and tendered in the trial Court 
but for some  réason or other these were not marked 
exhibits. These are material documents for investigation 
of the question as to the prevailing rate or average 

"rate or lowest rate in the locality.” Now, that equally implies 
that the def.ndants! case was established. In a suit for assess- 
ment of fair rent, section 29 of the Bengal Tenancy Act could 
not possibly have any application. In this part of the judgment 
the learned Judge seems to be considering whether he ought 
to decree an enhancement on certain grourds—among others, 

that the land was being held at arate lower than the prevailing 
rate. : 

Taking the judgment as a whole, it appears that the learned 
Judge was more impressed by the scanty evidence than by any- 
thing else and that he remanded the ‘suit without determining 
anything. Had he intended to determine the real dispute finally, 
it is difficullt to see why he did not himself take evidence as to 
fair rent instead of remanding the whole suit. As it cannot be 
‘said that this judgment decided the point, it was certainly open to 
the Second Subordinate Judge to decide it and it can also be pressed 
by either side in this Court. 

There remains the question of the merits. The firally pub- 
lished Record of Rights supports the defendants. It was, there- 
fore, for the plaintiff to rebut it. The only means open to the 
plaintiff was by relying upon Шз original lease, Exhibit т, and 
the interpretation of that lease is certainly a question of law. This 
document admittedly created the relationship of landlord and 
tenant between the parties. Iam unable to see how the payment 
of Rs. 6, referred to as rent, could be anything but rent. If it 
is not rent, I cannot imagine what it is. It is the payment of an 

“annual sum of money by which the defendants are entitled to hold 
the land as tenants under the plaintiff. Undoubtedly, the inten- 
tion of the parties was that it should be enhanced later on. As, 
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however, it would be difficult under the ‘law regarding the enhance- 
ment of the rent to reach the figure claimed by the plaintiff 
as a fair rent, the present claim for assessment has been 
put forward. It was really misconceived and has been properly 
rejected. 


The appeal is dismissed with costs. 


Leave to appeal under section 15 of the Letters Patent is 
refused. 


P. R.j А, K, D. б. Appeal dismissed. 


— M À ate 


Before Mr. Justice N. G. A. Badgley aud Mr. Justice 
C. C. Biswas. 


RADHA CHARAN SAHA 
v. 


SREE SREE ISWAR JOYKALI BIGRAHA REPRESENTED 
BY SHEBAITS MUKUNDA Kumar CHOWDHURY 
AND OTHERs.* 


Suit for ejectment—All shebaits not joining as plaintiffs but impleaded as 
proforma * defendants—Suit, if maintainable—Notice of ejeciment not 
by the entire body of shebaits, if bad—Suit on the basis of such notice, 
if bad. | 
A suit for ejectment was brought by some of the skebaits of a deity. Two 

of the shebaiis did not associate themselves with the service of the notice to 
quit although they had been requested to do so. They were impleaded as 
proforma defendants, Three other shebaits who originally consented to the 
notice subsequently retracted their consent after the institution of the suit 
and were transferred from the category of the plaintiffs to that of the proforma 
defendants. 


*Appeal from Appellate Decree No. 1739 of 1938, against the decree of 
Jogesh Chandra Chatterjee, Esq., Subordinate Judge, First Court of Dacca, 
dated the 10th September, 1938, reversing that of Kalipada Chatterjee, Esq., 
Munsiff, 2nd Court, Narayangunj, dated the rrth March, 1938. 
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Сш. Held, that the deity was fully represented and the suit was maintainable as 
1941. framed, Е 
—— 


Case laws di d. 
Radha Charan Saha ОИН 
Held also that the mere fact that the sAebaiis did not wish to be associated 


у. 
кые Ј0у- with the notice world not be szfücient to validate notice for ejectment issued 
of a by some of the shedaiés only. It must be shown that the shebaits who did 
not join in giving an ejectment notice were either disqvalified temporarily 

from acting as shebaits or had done anything detrimental to the interest 

of the deity. Ап ejectment suit therefore ог the basis of such notice would fail, 


Shebaits are not the landlords of debutier properties the ownership of 
which is vested in the deity itself. At the same time, they speak for the deity 
on earth and are the managers of the debutter estate. Ordinarily the manage- 
ment of the deity's properties must be transacted either by the s&ebais as a body 
Or by a person duly authorised for this purpose. 


Appeal by Defendant No. т. 
Suit for ejectment by some of the sZeaits of a deity. 


The material facts will appear from the judgment. 

Dr. S.. С. Basak, and Mr. Gopal Chandra Das, Mr. Bhuban 
Mohan Saha fox the Appellant. 

Mr. Girija Prasanna Sanyal, Mr. Arabinda Nath Lahiri for 
the Respondents. 

Mr. Amiruddin Ahmed for Mr. Abul Quasem for the Deputy 
Registrar. 

The judgments of the Courts were as follows : 


Edgley, J. :—-Defendant No. т, Radha Charan Saha, is the 
August, 11. appellant in this case and in the suit out of which this -appeal 
=o arises the plaintiffs, who are some of the sfedaits of a deity known 
as Sree Sree Iswar Joykali Bigraha, sought to evict the principal 
. defendant after having served him with a notice to quit. They 
also claimed arrears of rent. Two of the sfebaits did not asso- 
ciate themselves with the service of the notice to quit although it 
was alleged that they had been requested to doso. ‘These per- 
sons were therefore, impleaded as proforma defendants. . Further, 
it may be mentioned that three of the other s#edaits who originally 
consented to the notice subsequently .retracted their consent after 
the institution of the suit and were transferred from the category of 
plaintiffs to that of the proforma defendants. 

The defence of the principal defendant was to the effect that 
the suit was not maintainable because it had been instituted by 
some of the s#edaits, and that the notice was invalid as two of 
the sZeéaZs did not associate themselves therewith and it related 
only to a portion of the tenancy. 
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The first Court held that the plaintiffs’ claim for ejectment Сип, 
must fail, but the learned Munsif gave the plaintiffs а partial 1941, 
decree for rent to the extent of Rs. 1844. Тһе plaintiffs appealed Radha Charan Saha 
to the lower appellate Court and the learned Subordinate Judge Sud Gu ipae Toy- 
held that the plaintiffs suit was maintainable, that the notice to kali Bigraha. 
quit was valid and that the plaintiffs were entitled to khas posses- E dgley, F, 
sion of the tenancy by evicting the principal defendant from the — 
same. : 

Radha Charan Saha, defendant No. r, has now appealed to 
this Court. The learned Advocate for the Appellant maintains 
that the plaintiffs suit was not maintainable as it had been insti- 
tuted on behalf of the deity by some of the sAedatts only. Не 
further contends that the ejectment notice was invalid by reason 
of the fact that two of the зебой were not associated there- 
with and that, in any event, this notice related only to a portion of 
the tenancy. 

With regard to the first of these points the general rule was 
formulated in a recent judgment of this Court in the case of Nirmal 
Chandra Banerjee v. Jyoti Prosad Bandopadhyay (1) It was 
there laid down that “all the trustees or sZcZai£s should, if possible, 
join as co-plainitiffs ina suit which is brought on behalf of the 
deity and only such of them should be made defendants as are 
unwilling to be joined as_co-plaintiffs or had done some act pre- 
cluding them from being plaintiffs”. This view was also adopted 
by Mr. Justice Pal ina later decision in the case of Zarit Bhusan 
Rai v. Sri Sri Iswar Sridhar Salagram Shila Thakur (г). The 
same view had been taken in several earlier decisions of this Court 
[Bechu Lal у. Oliullah (3) |, Ko&ilasari Dasi v. Mohunt Rudranand 
Goswami (4), Narendra Nath Kumar v. Atul Chandra Banerjee 
(5) The last mentioned case was cited with approval by the 
Judicial Committee of the Privy Council in the case of the 
Baraboni Coal Concern, Limited v. Gokulananda Mohanta Thakur 
(6). In view of the fact that two of the s/Ae£aits did not wish 
to join in the institution of the suit, the plaintiffs appear to have 
adopted a proper course in impleading these persons as defendants 
and no objection can be taken to the procedure which was adopted 
in transferring three other sAeóai/s to the category of defendants 
„after they had expressed their unwillingness to be associated with 


(1) (1911) 73 C. L, J. 453 ; 48 C. W. N. 709. 

(2) (1941) 74 C. L, J. 13; 45 C. W. N. 932. 

(3) (1885) I. L. R. 11 Calc. 338. ` (4) (1906) 5 C. L. J. £27. 

(5) (1917) 27 C. L. J. бо. (6) (1933) L. R. 61 I. A. 35. 
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the plaintiffs in connection with this matter. It was open to any 
of these defendants at any time during the course of the trial to 
ask that they might be tranferred to the category of plaintiffs and, 
further, they had an opportunity to raise any defence which they 
might consider necessary for the purpose of protecting the in- 
terests of the deity. It follows, therefore, that the deity was fully 
represented in the suit and that Dr. Basak’s first objection with 
regard to its maintainability must fail. 

The underlying principle with reference to the procedure to 
be followed when the deity sues through some only of its 
shebatts seems to be that all the sfedaits must be impleaded 
whether as plaintiffs or as defendants in order to insure that, in 
adjudicating upon the matter before it, the Court will not overlook 
some aspect of the case which may affect the interests of tbe 
endowment. It 15, however, difficult to apply this principle in 
matter affecting the general management of an endowment, before 
а suit with reference thereto is actually instituted. Persons who 
transact business with a debufler estate must ordinarily proceed 
on the assumption that those sebaits with whom they enter into 
some contractual ,relationship have been vested with proper 
authority by their co-shedatts and that they represent the endow- 
ment. Adequate remedies are open to sAejaí/s who consider 
thatthe interest of the deity are likely to suffer by obstructive 
or dishonest conduct on the part of their colleagues. If in the 
absence of a special clause to that effect in the deed of endowment, 
the majority of the sZe£ai/s might assume authority to perform 
some act in connection with tbe administration of the estate 
merely by inviting the minority to associate themselves with such 
act, confusion would arise and persons who had entered into 
contracts with the majority might fird themselves involved in 
litigation at the instance of the minority who might claim to be 
the true representatives of the deity.- The adoption of such a 
procedure might, therefore, be detrimental in many cases not only 
to the interests of the actual parties to a contract but to those of the 
deity itself. . 

Dr. Basak contends that the ejectment notice must be regarded 
as invalid because it is clear from its terms and the facts found 


that the sAebai?s were not acting as а body with reference thereto. 


In support of this contention he places some reliance on two 
recent decisions of this Court in the cases of Sree Sree Iswar 
Lakshi Durga Har Tatneswar у. Surendra Nath Sarkar (1) and 


(1) (1941) 45 С. W. М. 665. 


^ 
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Sri Sri Issur Raj Rajeswar Jiu у. Benode Behari Seal and others, 
(Original Side Appeal) Appeal from Original Decree No.3 of 
1941 arising out of Suit No. 896 of 1935 decided on the goth 
July, төн. 

The former case related to the recovery of some @edutter pro- 
perty which had been alienated by one of the shebaits and, in 
this connection, Mr. Justice Mukherjea pointed out that “the 
trustees or shebaits, when they are more than one, form, as it 
were, but one body in the eye of law. The deity is represented 
by all of them acting together and no one shedat?# can be said to 
represent the idol in part or to possess any specific interest in 
any share of the idol's property". The latter case does not 
appear to be of much assistance to Dr. Basak as the main point 
decided therein was that a s%zġaiź could not change the line of 
succession to the shebaitship, at any rate, without obtaining the 
consent of the other members of his family. The question whether 
the unanimous consent of such persons would be necessary was 
expressly left open. : 


Dr. Basak further contends that sfedaits should be regarded 
in the same position as co-sharer landlords and that, on the prin- 


‘ciple laid down by this Court in the Case of Radha Proshad Wasti 


v. Lsuf (1), where a tenant has been put into possession of mal 
property with the consent of all the co-sharers, no one or more 
ofthe co-sharers can turn the tenant out without the consent of 
the others. 


Of course, shebaits are not the landlords of dedutiex properties 
the ownership of which is vested in the deity itself. At the same 
time, they speak forthe deity on earth and are the managers of 
the debutter estate. Ordinarily the management of the deity’s 
properties must be transacted either by the shebaits as a body 
or by а person duly authorised for this purpose. It is arguable 
that circumstances might possibly arise in connection with the 
administration of Zebw/er property, in which in the interests of 
the deity some of the sZzdai/s might properly act without the 
consent of the others, for instance, ina case in which some of 
the sheduits had temporarily disqualified themselves by their 
conduct from acting as sheéaits for some particular purpose. In 
such cases, however, if the validity of the particular act were 
subsequently questioned in a Court of Justice, the onus would 
lie heavily upon the shedatts who purported to act on behalf of 


(1) (1881) I. L, R. 7 Calc. 414. 
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the deity to show that the other sfedaits had either disqualified 
themselves from acting in that capacity or had done something 
which was detrimental to the best interests of the estate. Whether 
in such circumstances some of the sZeóa//s might act alone on 
behalf of the deity is a question which we are not called upon 
to decide in the present case, because, with reference to the issue 
of the ejectment notice against the- principal defendants, it cer- 
tainly cannot be said thatthe plaintiffs have shown that the two 
shebaits who were not associated’ with the notice were either dis- 
qualified temporarily from acting as sZejai/s or had done any- 


- thing detrimental to the interest of the deity. АП that they have 


been able to show, as far as these two gentlemen were concerned, 
I that they did not wish to be associated. with the ejectment 
notice. In our view, this fact alone would not be sufficient to 
validate an ejectment notice issued by some of the sžečaíts 
only. We must, therefore,: hold that the ejectment notice was 
invalid. 

In view of the above findings no further question arises on the 
point whether or not the notice only related to a portion of the 
tenancy. | | А 

The result is that the plaintiffs’ suit for ejectment must fail. 
The appeal is allowed. The decision of the lower appellate 
Court is set aside and that of the Court of first instance is 
restored. | 

Having regard to the circumstances of the case we make no 
order.with regard to costs. 


Biswas, J. :—1 agree. 
P. R. | Appeal allowed, 


Vor. 741 ніва cobht. 545 
CIVIL REVISION: 


Before Mr. Justice A. G. R. Henderson. f 


PROBODH CHANDRA HALDAR AND ANOTHER Сми. 
о. 2 


August, 8, II. 
BANI CHARAN KUNDU AND OTHERS.* Bee 


Bengal Agricultural Debtors Act (VII of 1936), Section 52—Time during 
which such proceeding continued, meaning of—Whether section admits of 
any qualification such as bona fide. © 
Section 52 of the Bengal Agricultural Debtors Act should be strictly 

construed, The words in the section “time during which such proceedings 

continued” mean any period during which something in connection with the 
proceeding was going on irrespective of the fact whether the preceedings were 

"bona fide or not. І 
When proceedings before the Debt Settlement Board culminated in 

dismissal and a review application also ended in dismissal but on appeal the 

review application was restored but the review application was finally rejected 
the plaintiff is not entitled to the whole period from the start of proceedings 
before the Debt Settlement Board till the final rejection of review application 

‘for computing the period of limitation for a suit for account by plaintiff. The 

“ period between the dismissal of the case and the filing of application for review 
and the period between the dismissal of the review application and filing of 

appeal is to be excluded. , 
Application under section 25 of Provincial Small Cause 

Courts Act. Se 


ge 
c 


Application by defendant. 

Mr. Amaresh Chandra Roy for the Petitioners, 

Mr, Surajit Chandra Lahiri for the Opposite Parties. 
The judgment of the Court-was as follows : 


Henderson, J. :—ThisRule has been obtained by the defen» дивиз, уг, 
dants and raises a difficult point of limitation which involves an ^ ~~ 
interpretation of section 52 of the Bengal Agricultural Debtors Act. 

Thé suit is to recover money due on an admitted account 
(Mabalakbundi). It is common ground that the last date for 
filing the suit was the 27th February, 1939. On the 2oth February, 
1939, when there were stil] six days to go, the plaintiffs applied 
toa Debt Settlement Board at Chatmohar. A similar application 
was made by the defendants to a Debt Setjlement Board at 


*Civil Revision Case No 1822 of 1940, against the order of R. C. Sen Gupta, 
Esq., Subordinate Judge, 1st Court Pabna, dated the goth August, 1940. 
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Malgram on the 4th April, 1939. The two cases were consolidated 
in the office of the Board at Malgram on the 8th August, 1939. 
An order of dismissal was passed on the rath September, 1939. 
On the rgth September, 1939, when the claim had become barred, 
the plaintiffs filed a review application. This application was 
allowed by the appellate officer and the case was dismissed (for 
the second time) -on the 18th June, 1940. The present suit was 
filed on that day. ` 
The plaintiffs rely upon section 52 of the Bengal Agricultural 
Debtors Act to save limitation. The relevant words are these :— 
“The time during which such proceedings continued and the 


time during which the person interested in such debt was 


debarred by any provision of this Act from making or instituting 
the suit shall be excluded.” ' 

Now, the plaintiffs were not debarred from instituting their 
suiton any day between the 13th and the 18th of September, 
inclusive. They can, therefore, only succeed if they can show that 
these dates are included in the time during which the proceedings 
continued. 


In opposing the Rule, Mr. Lahiri contended that the procee- 
dings continued from the goth February, 1939, until the 18th 
June, 1940, when the application was finally dismissed. In this 
case the proceedings have been unusually protracted. First 
of all, there were the ordinary proceedings which culminated in 
the dismissal of the case. Then there was a review ending in 
dismissal. Then there was an appeal. As a result the review 
was restored and the petition was again finally rejected. Now, this 
interpretation is certainly possible and it is necessary to 
examine it. 

Now there is no period of limitation for an application for 
review under section 44 of the Act. One extraordinary and 
apparently mischievous result of this interpretation would,be that 
a creditor can revive a time-barred debt merely by pushing ina 
review application and then allowing it quietly to be dismissed for 
default. То get over the difficulty, Mr. Lahiri suggested that the 
proceedings referred to in section 52 are Jona fide proceedings. In 
my judgment itis impossible to read any such qualification into 
the section. Either the proceedings continued during these crucial 
days or they did not. 

In my opinion, this interpretation ought only to be given effect 


Хо, even if then and if any other interpretation would render the 


second provision redundant. As a matter of fact, the second 
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provision is wider in its effect than the former. : In this connection 
a reference may be made to section 35 which in ceriain circum- 
stances bars proceedings in a Court although there were no procee- 
dings pending before a Board. 

In my judgment, the section should be strictly construed. The 
time during which these proceedings continued means any period 
during which something in connection with the proceedings was 
going on. It does not include a period during which nothing 
was pending on the file at all, On this interpretation it makes 
no difference whether the original proceedings, the review matter, 
the appealand the rehearing ате to be considered separate pro- 
ceedings or one continuous proceeding from start to finish. I 
would, therefore, exclude both the period between the dismissal 
of the case and the filing of the application for review and the 
period between the dismissal of the review application and the filing 
of the appeal. 

The result is that the Rule must be made absolute and the 
decree of the lower Court is setaside. I, however, make no order 
as to costs. Жн 
А. K. D. G. А | Rule made absolute. 


APPELLATE CRIMINAL. 


Before Mr. Justice R. F. Lodge and Mr. Justice 
Р. В. Pal. 


AYUB ALI AND OTHERS 
v. 


THE EMPEROR.* 


Trial by Jury—Criminal, Procedure Code (Act V of 1898), Section 342—State- 
ment by accused in previous trial—Whether admissible and relevant in a 
subsequent trial—Whether any misdirection in the pointing, out of incon- 
sistencies in the two statements—Evidence Act (I of 1872), Section 145— 
Provision not strictly complied with but witness cross-examined generally— 
Failure, if of importance. 

Statement under Section 342 of Criminal Procedure Code by an accused 
in a previous trial (which ended in acquittal) under Section 366 of the Indian 


* Criminal Admitted Appeal No. 370 of 1941 against the decision of K. Sen, 
Esq., Additional Sessions Judge, Tippera dated the 26th April, 1941. 
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Penal. Code is admissible in evidence in a subsequent trial of the same offence 
against the accused and the jury was entitled to know what defence the 


accused had taken up in the earlier case in view of tlie plea of marriage set 


up in the subsequent trial. There was no misdirection in pointing out to the 
jury the inconsistancies in the attitude subsequently adopted. 

Where provisions of Section 145 of the Evidence Act were not strictly 
complied with but the witness was cross-examined generally as to the circums: 
tances under which the previous statements were made and in some detail as to 
particular statements made, the statements were rightly admitted in evidence 
in the circumstances of the case and the failure to comply with provisions of 
Section 145 of the Evidence Act was of no importance. Rr eT 

Appeal under Section 410 of the Code of Criminal Procedure 
by the Accused. 


'The material facts will appear from the judgment. 


Messrs. Hamidul Hag and Abdul Hussain Choudhury for the 
Appellants. 


JMesszs N. K. Basu and Amrita Lal Mukherjee for the Com- 


.plainant. 


Mr. T. Talugdar fox the Crown. 
The judgment of the Court were as follows : 


Lodge, J.:—The seven appellants before us and one Mono- 
mohan De alas Munna were placed on their trial before the 
Additional ‘Sessions Judge of Tippera on a number of charges. 
'They were tried by the learned Additional Sessions Judge and a 
common jury. The jury returned a majority verdict in respect 
of all the accused on all the charges framed. The verdict of the 
majority, namely, three of the jury was as follows : 


Appellants Ayub Ali, Kader Ali, and Nur Mian were guilty of 
offences punishable under Sections 147, 341, 365 and 366 of the 
Indian Penal Code. Appellants Nur Bux Gazi, Julmat Dhali, Abdul. 
Rahman and Sujat Ali were guilty of offences punishable under 
Sections 147, 341, 365/109 and 366/109 of the Indian Penal 
Code. : 


The non-appealing accused Monomohan a//as Munna was found 
guilty of offences punishable under Sections 365/109 and 366/109 
Indian Penal Code. 


The learned Judge accepted the majority verdict of the jury 
and he sentenced Ayub Ali under Section 366 of the Indian Penal 
Code to undergo rigorous imprisonment for six years. He sen 
tenced Nur Mian and Kader Ali under the same section to undergo 
rigorous imprisonment each for four years Under Section 366 
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read with Section 109 of the Indian Penal Code he sentenced Julmat 
Dhali, Nur Bux Gazi, Abdul Rahman and Sujat Ali each to undergo 
rigorous imprisonment for three years, and under Section 366 read 
with Section 109 of the Indian Penal Code he sentenced Mono- 
mohan De alias Munna to undergo rigorous imprisonment for 
four years. No separate sentences were passed against any of the 
accused persons in respect of the other offences of which they 
were found guilty. 

The case for the prosecution briefly is as follows : 

One Sukhada Sundari widow of Suresh Majumdar was living 
with her five children in her husband's house in the village of 
Gulisha within the jurisdiction of Chandpur Police Station. On 
the rzth of June, 1940, this woman left her home and onthe 
following morning attended at the Chandpur mosque and went 
through a ceremony of some kind there. As she was coming away 
from the mosque in the company of Ayub Ali and another she 
was arrested by the police and made over to her relatives. А case 
under Section 366 was started against Ayub Ali and another. 
Ayub Ali and other man were placed on trial on that charge 
before the Court of Sessions. During the pendency of that case 
and after the accused was acquitted, the woman Sukhada Sundari 
resided at the dasha of a pleader, namely, Nagendra Singh in 
the town of Chandpur. That case came to ап end on the 6th of 
September, 1940, with the acquittal of the two accused persons. 

Some time after the acquittal of the accused in that case a 
proposal was made that the woman Sukhada Sundari should go on 
pilgrimage with one Jatindra Mohan Basu Raja апа his family. 
The matter was discussed and according to the prosecution it was 
finally decided on the 21st of September, 1940 that Sukhada 
Sundari should accompany the Basu Rajas on the pilgrimage. 
According to the prosecution Sukhada Sundari was agreeable to 
do so ; according to the woman herself she was reluctant to go on 
the pilgrimage. According to the prosecution Sukhada Sundari 
expressed a desire to go back to her village home and see her 
children and her relatives before going on the pilgrimage. No date 
however was fixed for her return to Gulisa to visit her children 
and her relatives, but on the 215% of September, while Nagendra 
Babu and his wife were away from home, the accused Monomohan 
De alias Munna, a servant of Nagendra Babu, persuaded Sukhada 
Sundari against her better judgment to start for Gulisa that same 
evening. Munna engaged the boat of Dinabandhu for that pur- 
pose and persuaded Sukhada Sundari to go with him in that boat 
that evening. There are two routes by which one can travel from 
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Chandpur to Gulisa. The shorter route va Brahman-Shakua goes 
through a portion of the country which is largely inhabited by 
Moslems. ‘The longer route оёт Bagra was considered by Sukhada 
to be safer. Accordingly, they travelled by Bagra and arrived at 
Gulisa on the following morning. Оп the morning of the 22nd of 
September Sukhada had a meal in her mother-in-law’s house and 
visited other Hindu relatives in the village. At about midday 
the accused Munna approached her and said that he had to return 
to Chandpur immediately as he had urgent work there, and he 
prevailed upon her to return with him tbere and then. Munna 


‘also said that it was necessary for him to travel by the shorter 


route alias Brahman Shakua. Sukhada Sundari at first was reluc- 
tant to go by this route but ultimately she agreed as Munna 
insisted, but she first secured an escort of Hindu relatives from 
the village. Accordingly Girindra Chandra Majumdar, Jatindra 
Chandra Nandi and Nani Gopal Nandi of that village accompanied 
her in that boat and all started out on the return journey to 


` Chandpur. After travelling a distance of about a mile and a half 


the party reached the northern end of the submerged fields of 
the village Chapila and were just entering the mouth of a khal 
when they found a boat coming from the opposite direction. When 
this boat reached them it turned across the khal and blocked their 
further passage. The appellant Kader Ali came out from under the 
cover of that boat and jumped upon the cover of the boat in which 
Sukhada was travelling. The cover of the boat was broken by the 
force of his jump. The appellants Nur Mian and Ayub Ali also 
boarded Sukhada’s boat in the wake of Kader Ali. ‘These three 
men then commenced to drag Sukhada Sundari towards their boat. 
Sukhada Sundari resisted and screamed and clung to her friends; 
and her friends Girindra, Jatindra and Nanigopal attempted to save 
her. They were threatened, however, by the other accused who 
were also in the boat from which Ayub Ali and his companions 
had jumped. Accordingly, Jotindra, Girindra and Nanigopal gave 
up the struggle and allowed these men to drag Sukhada Sundari 
away. While this incident was in progress the accused Munna 
sat quiet in the. boat of Sukhada Sundari making no attempt 
to intervene. When. the accused started away in their boat with 
Sukhada, Munna got. into their boat and left the place with them. In 
the mean time, some ten or twelve other boats had come up and 
surrounded the boat.in which Sukhada Sundari's friends had been 
travelling. These boats remained round Dinabandhu's boat until 
the boat in which Sukhada Sundari had been taken, had gone 
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some distance. Thereafter, they suffered the people in Dina- 
bandhu's boat to proceed. Girindra and his friends decided to 
return to Gulisha. When they reached Gulisha they discussed 
the incident and determined to lodge information with the police. 
Accordingly, first information report was lodged with the police 
at 4 a.m. on the morning of the 23rd of September, 194°, and 
the usual police investigation followed. 

The accused Munna was arrested on the 24th of September, 
1940. None of the other accused were appreherded or surrendered 
until the middle of November. The woman Sukhada Sundari 
remained in the custody of the accuscd party until the case came 
up for trial. ` 

The defence story is that Sukhada Sundari after she became а 
widow was ill-treated by her husband’s relatives, and also, owing 
to poverty, was in difficulties in mairtaining her family. The 
appellant Ayub Ali is 4 neighbour and had been a friend of 
Sukhada Sundari’s late husband. Sukhada fell in love with Ayub 
Ali and volunlarily left home with him in the previous June, On 
the morning of the 13th June she attended Chandpur mosque and 
was there converted to Islam, and thereafter married Ayub Ali of 
her own free will. During the previous trial she remained in the 
custody of her Hindu relatives, and was by them induced to give 
faise evidence against Ayub Ali. After the close of the previous 
trial, her Hindu relatives suggested that she should go on a pil. 
grimage, but she did not agree. She was afraid, however, that she 
might be compelled by them to go on a pilgrimage and she, 
therefore, decided to leave the house of Nogendra Babu, pleader, 
and to return to Gulisha. Accordingly, she set out on the even- 
ing of the 2:st September with Munna for Gulisha. She arrived 
at Gulisha on the morning of the 22nd of September and went to 
the house of her mother-in-law. Her mother-in-law abused her, 
insulted her and assaulted her with a broom-stick and refused to 
give her shelter. She then sought shelter in the house of another 
Hindu relative, viz. the witness Jatindra Chandra Nandi, but 
there too she was insulted and refused accomodation. Accord- 
ingly, of her own free will she went to the house of her husband 
Ayub Ali. The appellants, in their defence, denied that there 
was any such incident on the 22па of September as alleged by the 
prosecution. | 


The accused Munna put forward a different defence. He gave 
a story very similar to that given by the. prosecution. According 
to him he too started back from Gulisha with the woman Sukhada 
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Sundari in the afternoon of the 22nd of September and they were 
held up by the other accused in the manner described by the 
prosecution witnesses. He asserts, however, that he was no party 
to the abduction and denied that he left the place of occurrence 
in the company of the other accused persons. He asserted that 
he was sent to Chandpur by the relatives of the abducted woman for 
the purpose of lodging information at the thana. 


During the course of the trial statements made by the accused 
Ayub Ali in the course of the previous trial were proved and 
placed before the jury, and the jury were asked to consider those 
statements in connection with the defence allegation that the woman 
Sukhada Sundari was married to the accused Ayub Ali on the 
13th of June, 1940. The learned Sessions Judge in his charge 
to the jury read out the statement recorded under Section 342 
of the Code of Criminal Procedure in the previous trial to the jury 
and after doing so stated. ‘This clearly indicates that Ayub Ali 
had an opportunity of telling the Judge, if he desired to do so, 
that he had married Sukhada.” The learned Judge then proceeded 
to discuss these statements and other evidence and suggested to 
the jury that the attitude taken by the accused in the previous trial 
was inconsistent with the attitude taken in the present trial. He 
did however draw the attention of the jury also to a petition Ex. B 
filed in Court during the previous trial by one of the defence 
witnesses, in which it was clearly asserted that Sukhada had been 
married to Ayub Ali. | 


The learned Advocate for the appellants has argued before us 
that the statements made by Ayub Ali under Section 342 Criminal 
Procedure Code in the previous trial should not have been admitted 
in evidence and he has further argued that if the statements were 
admitted in evidence the learned Judge should have emphasised 
in his charge before the jury that in the previous trial the factum 
of marriage was not, strictly speaking, relevant. In our opinion, 
the line of defence taken in the previous trial was certainly a 
relevant fact, and the jury were entitled to know what defence 
Ayub Ali had taken in that case in view of the attitude 
taken by the defence in the present case, vz., that Sukhada was 
married to Ayub АП on the 13th of June, 1940. We are unable 
to hold that the learned Judge was wrong in admitting the previous 
statements into evidence, or that he misdirected the jury when he 
stated his opinion that the attitude taken by Ayub Ali in the 
previous trial was inconsistent with his attitude in the present trial. 
The fact that the learned Judge placed before the jury, Ex. B 
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shows that he placed all the relevent materials before the jury. 
The fact that he emphasised his own inference from those materials 
does not justify us in holding that he misdirected the jury on this 
point. 

During the course of the trial the statements made by the 
woman Sukhada Sundari during the previous investigation and during 
the previous trial were admitted into evidence. Four statements 
were taken from Sukhada Sundari during the previous investiga- 
tion and trial. Her first statement was recorded by the police 
under Section 162 Criminal Procedure Code. Her next statement 
was recorded by a Magistrate under Section 164 Criminal Proce- 
dure Code. Her third statement was made during the enquiry 
before the committing Magistrate, and her fourth statement was her 
evidence on oath during the actual trial in the Court of Sessions. 
The learned Judge placed all these four statemeuts before the 
jury. 

'The learned Advocate for the appellants has contended before 
us that a wrong use has been made of the statements of Sukhada 
recorded during the previous investigation and trial. He has 
contended that if previous statements of a witness are to be used 
as substantive evidence except as provided in Section 158 of the 
Evidence Act, they must be statements corroborating her evidence 
in Court and admissible under Section 157 of the Indian Evidence 
Act, But inasmuch as the previous statements of Sukhada Sundari 
contradict her evidence in this Court in almost every particular, 
the learned Aüvocate contended that they were not admissible 
under Section 157 of the Act. Ifthey be regarded as admissible 
under Section 155 of the Indian Evidence Act for the purpose of 
impeaching the credit of the witness then the statements, according 
to the learned Advocate, are not admissible as substantive evidence. 
They are merely admissible to -show that the present statements 
of the woman Sukhada are not reliable. Moreover, according to 
thé learned Advocate, inasmuch as the provisions of Section 145 
of the Indian Evidence Act were not complied with they ought 
not to have been admitted even under Section 155 of the Indian 
Evidence Act. 

There can be no doubt that the prosecution were entitled to 
prove these previous statements in order to impeach the credit of 
the witness Sukhada. It may be observed that Sukhada was 
examined not as a prosecution witness in the present case but as 
a Court witness. Itis true that the provisions of Section 145 of 
the Indian Evidence Act were not strictly complied with. The 
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attention of the witnesses was not drawn to each one of the previous 


statements that were made by her which were ultimately used for 
the purpóse of contradicting her, but she was crossexamined 
generally as to the circumstances under which she made previous 
statement and in some detailas to particular statements made by 


her. It is obvious from a perusal of that cross-examination that 


she was not able to give any satisfactory explanation of the conflict 


between her statements during the previous trial and her statements. 


in the present trial, and the failure to put each individual state- 
ment to her obviously did not result in any miscarriage of justice. 


In our opinion the statements recorded by her in the previous 


trial were rightly admitted in evidence, and though there was a - 
failure in some respects to comply with tlie provisions of Section-155 : 
of the Indian Evidence Act, that failure was of no importance in 
the present case. 

As to the question whether the statements previously recorded 
were,used for a wrong purpose, it has been argued by the learned 
Advocate for the appellants that these previous statements were.. 
used as substantive evidence of the facts contained in them. In 
our opinion it cannot be said that they were in fact used for that 
purpose. The learned Advocate for the appellants drew our 
attention to that portion of the charge to the jury in which the 
learned Judge summarised the various conflicting statements of the 
woman Sukhada and particularly to the final sentence in the para- 
graph in question. That sentence reads: “It is necessary for 
us to come to а decision as to which version is true.? The learned 
Advocate has argued from this sentence that the learned Judge 
treated both sets of statements as substantive evidence and requested 
the jury to decide which of the two sets of sjatements they could. 
rely upon. In our opinion the sentence to which reference has been 
made, does not justify this interpretation. 

In the present trial the defence emphasised their assertion that 
Sukhada was married to Ayub Ali on the 13th of June, тодо. In 
respect of one.of the charges at least the question whether or not 
she was married to Ayub Ali before the date of the present occur- 
rence was of the greatest importance, as the learned Judge himself 
pointed out. The question, therefore, whether or not the woman 
had been married was of great importance in this particular case, 
and the learned -Judge was right in drawing the attention of the 
jury to this conflict in evidence and he was right in asking them 
to come to a decssion as to which of the two stories was true, 
But the learned Judge ininviting the jury to come to a decision 


Ys 1 А - 
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as to.which of the,two versions was true did not rely on the 
evidence given by the:woman -during the previous trial He 
emphasised circumstances which were not seriously disputed, and 
he asked the jury to come to their decision after considering all 
these circumstances. In our opinion the learned Judge was sub- 
‘stantially correct when he told the jury that they had to decide 
which of the two versions was сотгесі, апа the Judge did not in 
fact treat the previous statements of the woman Sukhada as sub- 
-stantive evidence. We are unable, therefore, to hold that there 
was any misdirection to the jury in the manner in which the 
previous statements of the woman Sukhada were dealt with. 

. The learned Advocate for the appellants has pointed out that 
` in his charge to the jury; when the. learned Judge discussed the 
the evidence regarding each of the questions in issue he omits to 
refer at each stage to the evidence of the woman Sukhada on the 
point. It is perfectly tru» that the learned Judge does not in the 
earlier part of his charge refer to the evidence of Sukhada. He 
reserved all reference to the evidence of Sukhada to the end of 
his charge, and he then pointed out the circumstances under 
which she had made her various statements and showed that in 
his opinion her evidence on either side was wholly unreliable. 
The evidence of the woman Sukhada was sufficiently emphasised 
by the learned Judge in his charge, and the mere omission to 
refer to that evidence which on the face of it, was unreliable, when 
discussing each question in issue, is not a misdirection, which 
vitiates the trial. 

The learned Advocate further contended that in the charge to the 
jury the case against each individual accused has not been separately 
discussed and he has argued that as the evidence against the 
different accused is different, there should have been a separate 
discussion, and the failure to discuss the evidence against each 
accused separately is sufficient to vitiate the trial. 

In the early stages of his charge the learned Judge emphasised 
the necessity of considering the „evidence against each of the 
accused separately and of coming to a separate and distinct conclu- 
sion whether each of the accused was guilty or not, and, if guilty, 
of which of the offences with which he was charged. The learned 
Judge did in fact consider the case of the accused Munna separately 
from that of the other accused. He set out the defence of Munna 
separately and at a later stage of his charge he discussed both the 
evidence and the law regarding the case against Munna quite 
separately from the other accused. Moreover, hé pointed out to 
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the jury during the course of his charge that one accused, namely 
Kader Ali had pleaded ai both in the committing Magistrate’s 
Court and in his statement under Section 342 Criminal Procedure 
Code in the Court of Sessions, and he pointed out that there was 
no evidence whatsoever in support of the plea of alii, and he 
also pointed out to the jury that even if they rejected the plea of 
alibi, that was not sufficient to establish the case against the accused 
‘Kader Ali, and that they must be satisfied from thé prosecution 


‘evidence that the guilt of Kader Ali had been established. "More- 


over, in his general discussion of the evidence of the prosecution 
witnesses when discussing contradictions and discrepancies in that 
evidence, he pointed out that the evidence varied in respect of the 
different accused persons. Не pointed out the dificiencies 


‘and discrepancies in the identification of the various accused 


persons. As all the accused persons: other than Munna 
were defended together, and as there is no indication on the 
‘record that apart from the plea of alibi on behalf of Kader Ali 


“there was any separate defence for each of tliese accused, we are 
‘unable to hold that the charge of the jury was defective in the 


‘present case, merely from the fact that the evidence against each 
accused was not tabulated at the end of the charge. The evidence 
against the separate accused was indicated during the course of 
‘the charge and the duty of the jury to consider the case separately 
‘against each of the accused was emphasised. It would have been 
more convenient if at the end, the evidence against each accused 
had been tabulated, but in the circumstances of the present case we 
‘do not consider the failure so to tabulate it was a misdirection 
‘vitiating the trial. 

These are the only criticisms which have been preferred against 
the charge to the jury. We have considered them carefully, and 
have come to the conclusion that there are no misdirections in 
the charge which justify us in ignoring the majority verdict of the 
jury, or in setting aside that verdict. р 

In the result, therefore, we see no reason to interfere with 
the convictions atid sentences. We, therefore, order that this 
appeal be dismissed. | 

Pal, J. :—I agree. 

A. K. D. б. Appeal dismissed. 
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Present Lord Atkin, Lord Russell of Killowen 
and Sir George Rankin. 


S. N. BANER]I AND ANOTHER 


9. 


THE KUCHWAR LIME AND STONE COMPANY. 
LIMITED (IN LIQUIDATION) 
AND ANOTHER. 


[Ох APPEAL FROM THE HIGH Court OF JUDICATURE 
AT PATNA.] 


Procedure—Person held to be occupying premises.in contempt of Court and 
ordered to vacale—Appeal allowed—Peison on other grounds not entitled 
-to possession—No order hy Court restoring right-to possession because contempt 
order invalid—Code of Civil Procedure (Act V of 1908), section 151. 


In 1928 the Secretary of State granted the.KLS Company quarrying leases 
containing covenants that the Company would not assign the lease or sub-let any 
part of the premises without the assent of the District Board of Revenue on pain 
of forfeiture of the lease. In 1933 the Company went into liquidation and agreed 
to sell to B their rights under the leases subject to.the assent of the Board of 
Revenue, B was meanwhile to act as the Company’s agent, pay the Government 
its dues and work the quarries for his own profit. In 1934 the Government 
purported*zto forfeit the leases for breach of the covenant to obtain consent, 
and permitted KLW Limited to enter, the quarries, which they did, without 
receiving a formal lease. 


In proceedings instituted by KLS Company Limited in February, 1936, the 
Privy Council held that the transfer to B was invalid because not registered and 
that therefore the leases should not have been forfeited. In August, 1936, 


- KLS Company Limited, filed a petition in the action of February, alleging that 


the Secretary of State and the manager and managing director of КІМ 
Limited were in contempt of Court in still being in possession of the premises 
after the Board's decision. The respondents to that petition having been 
held to be in contempt withdrew from the premises. The Privy Council allowed 
an appeal, holding that the Secretary of State had committed no breach of the 
injunction granted in the action of 1936 and that the manager and managing 
director were not witbin its terms. On petition by K L W Limited, and their 
manager and managing director, under Section 144 бг 151 of the Code, for 
restitution of possession on the ground that they had been dispossessed by an 
order in the contempt proceedings which had subsequently been proved 
invalid : А 

Held that, the petitioners being, by virtue of the first decision of the Privy 
Council, trespassers, K L S Company Limited’s lease from the Secretary of State 
being still valid, and that Company therefore being in lawful possession of the 
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premises, it could not be necessary for the ends of justice that the petitioners 
should be restored to possession since no “injury? was done to them by the 
wrongful order that they should give up the premises made on the basis that they 
were in contempt of Court, and it was immaterial that they were not parties to 
the action by K L S Company Limited which established that they had no right 


"to possession. 


Section 53 A of the Transfer of Property Act, Quaere if it applies at all to an 
agreement to transfer a partia] interest in property such as a right to win minerals 
orcut timber and while it possibly applies only to an agreement to sell or 
otherwise dispose of the whole of a piece of real property, does not operate 
to create а form ОЁ transfer of property which is exempt from registration. It 
creates no real right, but merely rights of estoppel between the proposed 
transferor and transferee which rights have no operation against third persons 
not claiming under those two persons, 


Consolidated Privy Council Appeal No. 8 of 1941 from orders of 
the High Court, Patna, dated May 11, 1939 (Mohammad Noor and 
Dhavle, JJ.), refusing applications for restoration of possession of 
land. 


J. M. Pringle for the Appellants. 
Sir 7. f. Strangman, К. C. and W. W. К. Page for the 
Respondents. 


Their Lordships’ judgment was delivered by : 


Lord Atkin :—These are two consolidated appeals from 
orders made by the High Court at Patna refusing to the appellants 
restoration of possession of limestone quarries in the district of 
Shahabad. There are two appeals because application was ori- 
ginally made by the first two appellants, Managing Director and 
Manager, respectively, of the appellant company. А separate 
application was afterwards made by the company, the appellants ` 
in the second appeal. No separate point arises in respect of 
them. The disputes between the parties have already twice been 
carried to this Board and the judgments given have made it 
unnecessary to go into detail in deciding this appeal. In 
1928 the Secretary of State granted to the Kuchwar Lime & 
Stone Company, Ltd. the present respondents, quarrying leases 
forthe term of 20 years of the quarries in question. There were 
covenants in each lease that the lessees would not assign the 
lease or transfer any right or interest thereunder or underlet the, 
whole or any portion of the premises without the assent of the 
Board of Revenue of Bihar and Orissa, with a provision for 
forfeiture on breach. In 1933 the lessee company went into 
liquidation and in. the ‘same- year the company agreed with one 
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Bose for the sale to him of the rights under both leases, subject 
to the sanction of the Board of Revenue. .In the meantime Bose 
was (о actasagent for the company, pay to the company the 
dues payable by it to the Government, and work the quarries for 
his own profit. The agreement was not registered. 

In 1934 the Government purported to forfeit the leases for 
breach of the above covenant and gave permission to the appellant 
company to enter and work the quarries, which they did. No 
formal lease to the appellants was -executed. In September, 1934, 
the respondent company brought a suit against the Secretary of 
State for a declaration that their leases had not been forfeited ; 
and for an injunction to restrain the defendant, his servants or 
agents, from granting leases to the present appellants or others 
or authorising them to carry on quarrying operations on the 
premises. The Subordinate Judge dismissed the suit, but in 
February, 1936, the High Court allowed the appeal and made the 
declaration and granted the injunction claimed. On appeal by 
the Secretary of State to the Privy Council in November, 1937, 


_their Lordships dismissed the appeal, holding that though the 


agreement with Bose purported to transfer to him pending the assent 
of the Board of Revenue a definite interest in the property, yet as 
the transfer was not registered it was invalid and did not operate to 
create a forfeiture. 

In the meantime, in August, 1936, the respondent company 
filed a petition in the High Court in the action alleging that the 
Secretary of State and the present appellants, Banerji and Ghose, 
had been guilty of contempt in working the quarries. The High 
Court found all the parties to be in contempt: and on receiving 
an apology ordered them to pay the costs. The appellant .company 
thereupon withdrew from the quarries and ceased to work them. 
The Secretary of State and the appellants, Banerji and Ghose, 
appealed to the Privy Council from the order made on the con- 
tempt , application. In October, 1938, the- appeal was allowed, 
the Board holding that the Secretary of State had committed no 
breach of the injunction, and that the other two appellants were not 
within its terms. 

In November, 1938, the appellants applied by petition to the 
High Court for restitution of possession uncer sections 144 or 151 
of the Code of Civil Procedure. On-objection being taken that 
the-two applicants’ would have no personal right to possession, 
the. company : subsequently made a similar application. These 
two applications -аѓе those Which “are determined by the. orders 
under appeal. go EUR 
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The appellants say that they were in possession when the order 
in contempt proceedings was made, that they were dispossessed 
by the order: and that as the order has been set aside justice 
requires that they should be restored to the position they occupied 
before the wrongful order was made. They cannot rely on 
section 144 of the Civil Procedure Code for no decree was varied 
by the Privy Council : but they rely on the indirect power referred 
to in section 151, founding themselves upon the words of Lord 
Cairns in giving the judgment of the Privy Council in Rodger v. 
Comptoir D' Escompte de Paris (т). “One of the first and highest 
duties of all courts is totake care that the act of the court does 
no injury to any of the suitors”. The power expressed in section 
151 of the Civil Procedure Code is “the inherent power of the 
Court to make such orders as may be necessary for the ends of 
justice”. There seems no essential difference between the duty 
and power so expressed. Is it then necessary for the ends of 
justice that the appellants should be restored to possession: or 
did the order in contempt proceedings do them an injury? On 
the facts at present before the Court the appellants, asa result 
of the judgment of the Privy Council, were plainly trespassers, 
There is in existence a valid lease to the respondent company : 
and the lessors could grant to the appellants no rights inconsistent 
with it. In other words, the respondents are lawfully in possession 
of the premises, and it cannot be necessary for the ends of justice 
to oust them and put into possession the appellants who, when 
in, would have no right’ to retain possession. No "injury" was 
done to them in directing them to give up possession. But say 
the appellants: “we were not parties io the suit adjudged by 
the Privy Council, and it does not bind из”. As against. the 
respondent company and the lessor, the Secretary of State, this 
is true so far as estoppel by record is concerned. But the law 
laid down is authoritative so faras it goes. It is no doubt open 
toa party not bound by the proceedings to adduce new facts, 
or fresh points of law, which might indicate the previous decision 
to be inaccurate. But on being challenged the best the appellants 
could do in this respect isto revert to a point which was in fact 
taken in the High Court, in the suit for a declaration disposed 
of by them and not thought worth taking by counsel for the 
Secretary of State before the Privy Council. It is that the transfer 
ofinterest in the property which, according to the judgment of 
the Privy Council was made to Bose by the agreement of 1933, 
was covered by the terms of section 53A of the Transfer of Pro- 

(1) [1871] L. R. 3 P. C. 465. : 
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perty Act : and if so was by that section exempt from registration. 
Now whether section 53A applies at all to an agreement to 
transfer a partial interest in property, such as a right to win 
minerals or cut timber or the like, is a question which on this 
occasion it is not necessary to determine. Itis at least possible 
that it only applies to an agreement to sell or otherwise dispose 
of the entirety of a piece of real property. But the words of 
the section make it quite plain that the section does not operate 
to create a form of transfer of property which is exempt from 
registration. It creates no realright: it merely creates rights of 
estoppel between the proposed transferee and transferor, which 
have no operation againstthird persons not claiming under those 
persons. The agreement in question according to the decision 
ofthe Piivy Council was an effective transfer of an interest in 
the property. It was therefore registrable : and being unregistered 
was invalid : and could not operate as a breach of covenant so 
as to cause a forfeiture. This point fails the appellants, and they 
could suggest no other ground for supposing that they would 
establish any right to be in possession. It is of course possible, 
though it seems very unlikely, that if the appellants were to bring 
a suit to establish possession they might succeed in escaping the 
decision as to forfeiture already given. Nothing in the present 
decision will prevent them. All that is decided is that on the 
present materials they were trespassers, and if reinstated would 
still be trespassers, and that justice does not require such a 
preposterous conclusion as that they should be put back in a 
position which they have no right to occupy, and from which a 
second proceeding would on present materials certainly oust them. 
The High Court in their- judgment apparently came to the con- 
clusion that the appellants were not in possession at the time of the 
contempt proceedings, and were not deprived of possession by the 
order of the Court. Their Lordships would have difficulty in 
accepling either of these conclusions. But it is unnecessary to 
discuss them: for they have come to the conclusion that the 
High Court were clearly right in the third ground for their 
decision that in any event the appellants were not entitled to an 
order for restitution. 

Their Lordships will humbly advise His Majesty that the appeal 


‘be dismissed. 


The appellants must pay the costs. 
Ну. S. L. Polak & Co.: Solicitors for the Appellants. 


The Solicitor India Office: and Sanderson Lee & Co. : Solicitors 
for the Respondents. 
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Before Mr. Justice T.J. Y. Roxburgh. 


PROVINCE OF BENGAL 
v. 
RAMLAL OSWAL AND ANOTHER.* 


Bengal Land Revenue Sales Act, (Act XI of 1859), section 6— Notice required 
to be served in the Court of Judge of the Disrict published in the Court of 
Munsif—Munsif by notification, Judge’s Registrar—Whether service of 
notice irregular—Substantial injury resulting from irregularity—Sale, if to 
be set aside. 

Where notice under section 6 of the Bengal Land Revenue Sales Act required 
to be served in the Court of the Judge of the District was published in the 
Court of Munsif and no evidence was given to show that notice required to be 
served in the Court of District Judge should be published in the Court of 
Munsif owing to any notion'that this was the correct procedure, the Munsif of 
Jalpaiguri being by notification the Judge’s Registrar : 

Hell; that there was irregularity in the service of notice under Section 6 
of the Land Revenue Sales Act of 1859 and there having been substantial i injury 
by reason of the irregularity the sale was liable to be set aside, 

Appeal by defendant. 
Suit to set aside sale under Land Revenue Sales Act. | 
Mr. Bankim Chandra Banerjee for Mr. Rama Prasad 

Mukherjee for the Appellant. 

Messrs. Jatindra Mohan Chaudhuri and Gopesh Chandra 
Chatterjee for the Respondents. 

The judgment of the Court was as follows :— 


This appeal arises out of an appellate decree setting aside a 
sale held under the Land Revenue Sales Act of 1859 on the 
ground that there had been material irregularity in the publication 
of notices under section 6 of that Act which irregularity had 
‘caused substantial injury to the plaintiff. The trial Court had 
refused to set aside the sale. 

The irregularity complained of lies in “the fact that the copy 
of the notice under section 6 of the Act required to be served in 


‘the Court of the District Judge of Jalpaiguri was, in fact, served 


in the Court of the Munsif. It wasso served at a time when the 
District Judge himself was not in Jalpaiguri but was in one of 
‘the other stations, Dinajpur or Jalpaiguri, of Ыз judgeship. The 


*Appeal from Appellate Decree No. 918 of 3939, against the decree of 
Satya Saran Guha, Esq., Subordinate Judge, “Jalpaiguri “dated the 1rth 


. February, 1939, reversing the decree of Moulvi Muhammad Idri, Munsif, 


„Jalpaiguri, dated the 21st December, 1937. 


Vor. 74.] HIGH COURT; 

Munsifof Jalpaiguri is, by notification published in 1934, Judge's 
Registrar and papers required to be filed with the Judge should, 
during his absence, be filed with the Registrar. No evidence was 
given to show that notices required to be published in the Court 
of the District Judge should be published in the Court of the 
Munsif acting as his Registrar. It may be noted that it appears 
from the judgment of the commissioner who heard the application 
under the Act іп this matter that the reason for his refusal to 
interfere was that such notices were to be so served at the Court 
of the Munsif. If tliat had really been the case one would 
have expected a clear evidence to that effect. The only evidence 
that we have is the statement of the peon to the contrary effect 
that such notices were served in the Court of the District Judge. 
It seems clear, as noted by the appellate-Court in this case, that 
the notices were not served at the Court of the Munsif owing to 
any notion that this was the correct procedure as he was the Judge's 
Registrar but that they were so served owing to the carelessness 
of the peon who served the notices. I agree therefore with the 
finding of the appellate Court that there was an irregularity in the 
service of these notices. 

The appellate Court has also found that substantial injury was 
caused to the plaintiff by this sale; although I do not agree 
entirely with the reasons given by the learned Judge for this 
finding insofar as he states that the point would be established 
by the mere fact that the plaintiff has brought the present suit 
nevertheless there is evidence to support this finding and to 
prove that there was sufficient profit from the tenure in suit 
to show that its value exceeds considerably the amount of 
Re. т for which it was purchased at the Revenue sale by the 
Province of Bengal and there is no reason for me to interfere with 
that finding. | 

Lastly the main point of attack against the decision of the 
appellate Court is that there is no evidence to justify the finding 
"in this case that the substantial injury in question had been 
‘caused by the irregularity in publication of notices. ‘The plain- 
tiff himself did not attempt to make а specific case on this line, 
for his case in the plaint as supported by the evidence was that 
no notice of any kind either under section 6 or under section 7 
was served either on the land or in the Collectorate or in the 
Judge’s Court and no attempt was made to show that although 
the notices under section 6 were served at the collecto1ate never- 
theless the failure to serve the notices properly at the Court of 
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the District Judge had itself led to the substantial injury in the 
case due to paucity of bidders. However that may be it is 
necessarily difficult to supply direct evidence to show that 
such irregularity had led to the injury. The point must usually 
be one of inference. The learned Subordinate Judge who heard 
the appeal has not indeed discussed the basis of his view that 
the irregularity had led to the injury but in my opinion the 
circumstances are such that he might reasonably in this case come 
to the finding of fact to which he has ¿come that there was a 


direct connection between two, and the case does not seem 


to be one therefore in which his finding should Фе interfered 
with. 


The result is that the appeal is dismissed with costs. 


A. к. D. G. Appeal dismissed. 


. Before Mr. Justice В. К, Mukherjea and Mr. Justice 
C. C. Biswas. 


UMAKANTA BHATTACHARJEE 
v. 
BEDBATI DEBI AND'ANOTHER.* 


Hindu Law—Succession—Dayabhagn—Daughter’s son’, if includes adopted 
son also—Married daughter, having a male child or having the possibility 
of a male child, if placed on the same footing—Married daughter having 
an adopted son or likely to have an adopted son having same preference, 


The expression "daughter's son” as used by the Dayabhaga includes the 
adopted son of the daughter, 

In order to.entitle a married daughter to succeed to the property of her 
father it is enough according to the Dayabhaga that she has the merest 
possibility of having a male child, A daughter endowed with a son and one 
who has the possibility of getting a son are placed exactly on the same footing 
and no preference is given toa daughter having a male child already over another 
who has only the chance of getting one. 

Also а married daughter having an adopted son and one-who is likely to have 
an adopted son have the same rights for purpose of inheritance. 


*Appeal from Appellate Decree No. 1094 of 1938, against the decree of 


. K. K. Hazra, Esq., District Judge of Murshidabad, reversing that of D. N. Pal, 


Esq., Subordinate Judge, Murshidabad, dated the 21st of December, 1937. 


Vor. 74.] HIGH COURT. 


A married daughter therefore whose husband was willing to adopt a son 
and as a matter of fact adopted a son after the death of the mother would be 
entitled to succeed to the property of her father in preference to a son of her 
father’s mother. 


Appeal by the Plaintiff. 

Suit for declaration of title. 

The material facts will appear from the judgment. 

Messrs. Fanthanan Ghose and Amarendra Narain Bagchi for 
the Appellant. 


Messrs. Rama Prasad Mookerjee ard Binayak Nath Banerji for 
the Respondents. 


The judgments of the Court were as follows : 
C. A. V. 


Mukherjea, J :—This appeal raises an interesting point of 
law relating to the succession of a married daughter to the 
property of her father ‘under Daya Bhaga School of Hindu 
Law. | | 


The properties in suit belonged admittedly to one Ganga 


“Gobinda Bhattacharjee who died in 1286 B.S., leaving behind 


him his widow Nritya Kali and three daughters, to wit, Bedbati, 
Ramrangini and Girijabala. Nrityakali succeeds to the estate of 
her husband and enjoyed it in the limited interest of a Hindu 
widow till her death on zrst Baisakh, 1342 B.S. At the time of 
‘her death, two of her daughters Ramranginiiand Girijabala were 
childless widows, arid the only surviving married daughter was 
Bedbati, though she had no male issue. The only child of 
Bedbati was a daughter named Binapani who hada son named Sudhir 
and Sudhir's son Tarun Kumar was adoptedas a son by Bedbati and 
her husband sometime after Nritya Kali's death. Umakanta, the 


` plaintiff, is a son of a brother of Gangagobinda, and he commenced 


the present suit for recovery of possession of the properties left 
by Ganga Gobinda on the allegation that he was the nearest heir 
of the latter at the time of Nrityakali’s death. So far as Ram- 
rangini and Girijabala are concerned, it was not disputed that 


_being childless and the widowed daughters, they could not inherit 


the property of their father, and they themselves did not lay 


„any claim to the same. As regards Bedbati, the case of the 


plaintiff was that although she was a married daughter, she having 
neither any son nor the possibility of having a son in future, was 


'excluded from inheritance under the Daya Bhaga School of Hindu 


Law. As Bedbati alone got her name registered in respect of 
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the properties left by her father under the Land Registration 
Act, the suit was instituted against her as the principal defendant, 
the only other defendant being Tarun Kumar, the boy whom, 
Bedbati and her husband had purported to adopt. 


It may be stated here that Bedbati, the defendant No. т, was 
6a years of age at the time when Nrityakali died, and it was 
practically conceded at the time of the trial that she was past 
child-bearing age at the time. The whole controversy centred 
round the point as to whether she could-still be regarded as а 
married daughter, with the possibility of having a son, by reason 
of the fact that her husband was willing to adopt'a son even 
during the life-time of Nrityakali, and in fact a son was actually 
adopted by him shortly after her death. 

The trial Court decided this point in favour of the plaintiff and 
against defendant No. r, and held that the likelihood of adopting 
ason was not the same thing asthe possibility of having male 
issue as contemplated by the Daya Bhaga. In this view of the 
case, the plaintiff who was a nephew of Gangagobinda was declared 
to be the heir to the estate of the latter in preference to defendant 
No. т, and the suit was decreed. 

On appeal, the District Judge of Murshidabad reversed the 
decision of the trial Court and dismissed the plaintiff’s suit, being 
of opinion that a married daughter who was capable of adopting a 
son, was not excluded from inheritance under the Daya Bhaga Law. 
Itisthe propriety of this view that bas been challenged before us 
in this appeal. 

To determine this question, it would be necessary for us first 
ofallto look to the passages in the Daya Bhaga bearing on the 
point. The rights of succession of the daughter and the daughter's 
son are discussed in Chapter XI,section II of the Daya Bhaga. 
'The relevant passages may be set out as follows : 

V.1. "The daughter's right of succession on failure of the 
wife is declared. On that subject Manu and Narada say, ‘The 
son of a man is even as himself ; and the daughter is equal to the 
son : how, then, can any other inherit his property, notwithstanding 
the survival of her, who is as it were himself? Narada particu- 
larizes the daughter as inheriting in right of her continuing the 
line of succession: ‘On failure of.male issue, the daughter in- 
herits, for she is equally a cause of perpetuating the race since both 
the son and daughter are the means of prolonging the father's line’. 
The author states the circumstance of her continuing the line as 
a reason of the daughter's succession: and the line of descendants 


VoL. 74.| HIGH COURT. 


here intends such descendants as present funeral oblations ; for 
one, who is not an offerer of oblations confers no benefits and 
consequently differs in no respect from tbe offspring of a stranger or 
no ofíspring at all. 

V. 2. Itisthe daughter's son, who is the giver of a funeral 
oblation, not his son ; nor the daughter's daughter : for the funeral 
oblation ceases with him. 

V. 3. Therefore the doctrine should be respected, which 
Dicshita maintains ; namely, that a daughter, who is the mother of 
a male issue, or who is likely to become so, is competent to inherit ; 
not one, who is a widow, or is barren, or fails in bringing male issue 
as bearing none but daughters, or from some other cause. 

V. 4. Here again, the unmarried daughter is in the first place 
sole heiress of her father's ргорегїу................ 

V. 6. This is proper : for, should the maiden arrive at puberty 
unmarried, through poverty, her father and the rest would fall to a 
region of punishment, as declared by holy writ............... 

'V. 8. But if there be no maiden daughter, the succession 
devolves on her who has, and оп her who is likely to have, male 
issue", 

It would be clear from these passages that though the herita- 
ble rights of the daughter, or for the matter of that, of all female 
heirs are said to follow from express texts, yet here also Jimuta 
Vahana lays stress on the doctrine of spiritual benefit. In the 
text of Narada quoted in the first verse the reason assigned for 
daughter's succession is that she is a cause of perpetuating the 
race. According to Jimuta Vahana the line of descendants spoken 
of in this passage refers to such descendants as are capable of 
confering spiritual benefit, for such descendants as offer no obla- 
tion do not in апу way differ from strangers. It is because of 
incapacity to confer spiritual benefit that a daughter's 
son'sson or a daughter's daughter is not entitled to inherit. A 
spiritual reason, though of a different character, is put forward 
for giving preference to a maiden daughter, and married 
daughters, those who have or are likely to have male issue are 
only entitled to succeed, barren and widowed daughters and those 
who have given birth to daughters alone being excluded on the 
ground that they neither have nor are likely to have male issue who 
can confer spiritual benefit on the propositus. 

In verse то of this section it is expressly said that a married 
daughter, who was not appointed, confers less benefit on her father 
than the son and the rest and is of benefit by means only of her 
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son: it is proper, therefore, that she should succecd only on failure 
of other heirs down to the unmarried daughter. 


Another thing that is to be noticed in this connection is that 
in order to entitle a married daughter to succeed, it is enough 
according to the Daya Bhaga that she has the merest possibility 
of having a male child. A daughter endowed with son (9а) 
and one who has the possibility of getting а son (яә *gal) are 
placed exactly on the same footing and no preference is given to 
a daughter having a male child already over another who has only 
the chance of getting one. As Jimuta Vahana expressly says in 
verse II of the section, this would not be proper, for the son of the 
latter born subsequently might in this manner be excluded from 
inheritance. The idea of the commentator thus seems to be that 
itis eminently desirable that a daughter’s son should succeed in 
preference to remoter heirs. If there is a married daughter who 
is likely to get a son, such daughter would get the property, so 
that the daughter's son may come after her death. 1Ғ яо son is 
actually born to the daughter, the rights of the remoter heirs to 
come after the death of the daughter would not be affected. 


Mr. Panchanan Ghose who has appeared for the appellant has 
argued before us that the word © (son) in the expression “having 
or likely о have a son” ( eq” and ("язі еа”) as used by 
the Daya-Bhaga means and refers to the natural born son and.to 
the adopted son. This is supported, he says, by the text quoted 
above, which excludes from inheritance widowed and barren 
daughters and those who give birth to daughters only. If the 
word “а” includes an adopted son also, there is no reason why a 
barren daughter or one who has given birth to daughters only, 
should be excluded, for they or their husbands might be quite 
capable of adopting a son and thus remove the bar that stands in 
the way of their succeeding to the estate of the father. 


The point is not certainly free from difficulty, and one can feel 


‘a reasonable doubt as to whether Jimuta Vahana had really in 


mind the adopted son of a daughter when he was discussing the 
heritable rights either of the daughter or of the daughter’s 
son. The Hindu Smriti writers, as is well-known, divide the 
twelve kinds of sons into two sets of six, of whom the first six 
succeed to the father as well as to all other kinsmen or members 
of the Gotra, while the second six inherit the property of the father 
alone. Some of the law-givers place the adopted son under the 
first category, but many others would include him under the 


Vou. 74.) нібн сойЁ1. 


second. Jimuta Vahana refers in this connection to a text of Devala 
and says as follows : 

“In a partition among sons of the wife and the rest with a true 
legitimate son, such of them, as are of the same class with the 
(adoptive) father and superior by tribe to the true son, whether 
they be sons of an appointed daughter, or issue of the wife, or 
offspring of an unmarried damsel, or secretly produced, or aban- 
doned (by the natural parents) or received with a bride, or born 
ofa twice married woman, orgiven, or self given, or made or 
brought ; shall be entitled to the third part of the share of a 
true son. So Devala, after having described the twelve sons, 
expressly declares, ‘These twelve sons have been propounded for 
the purpose of offspring : being sons begotton by a man himself, 
or procreated by another man, or received for adoption, or 
voluntarily given. Among these, the first six are heirs of kinsmen, 
and the other six inherit only from the father : 

“The true legitimate son and the rest, to the number of six, are 
not only heirs of kinsmen ; that is of Sapindas and other relations. 
The others are successors of their (adoptive) father but not heirs of 
collateral relations”. See Daya-Bhaga, Chapter X, V. 7 and V. 8. 

There is weighty opinion in favour of the view that Jimuta 
Vahana following Devala has placed the adopted son in the lower 
sub-division of sons, and an adopted son according to him cannot 
succeed to anybody else but his own adoptive father. There is 
the view taken by Mr. Golap Chandra Sarkar Sastri in his Tagore 
Lectures on the Law of Adoption and in fact if we look to the 
enumeration of sons in verse (7) quoted above, the adopted son 
comes undoubtedly after the first six. This opinion found expres- 
sion in an early decision in this Court in Morun Moyee у. Bijoy 
Krishna (1), where it was held by three Judges of this Court that 
an adopted son cannot succeed to the estate of the adoptive 
maternal grandfather. If this was the proper view, we would have 
no hesitation in holding that Jimuta Vahana had not in mind the 
adopted son of a daughter, when he was laying down the rights 
of inheritance of the daughter or of the daughter’s son. Accord- 
ing {о this view, the adopted son of a daughter could not succeed 
to the property of the adoptive maternal grandfather at all, and 
a fortiori by such a son the daughter could пої rank as '*EX9 or 
endowed with son. The difficulty, however, is created by the 
way in which the law on this point has been shaped by judicial 
decisions. In the case of Uma Shunkur Moitra v. Kali Komal 


(1) (1864) W. К. Special Number 121. ` 
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Mozumdar (1), it was expressly held by a Full Bench of this 
Court that an adopted son takes by inheritance from the relatives 
of his adoptive mother in the same way as a legitimate son, and 
the case of Morun Moyee v. Bijoy Krishna (2) was overruled. 
Mitter J. who delivered the judgment of the Full Bench referred 
in this connection to various texts in Dattaka Mimansa and Dattaka 
Chandrika, which would go to show that the adopted son con-. 
fers the same spiritual benefit upon the relations of his adoptive 
motherasa legitimate son does. А text of Nanda Pandita which 
was referred to in the judgment stands as follows : . 


“The forefathers of the adoptive mother only are also the 
maternal grandsires of sons given and the rest, for the rule 
regarding the paternal is «equally applicable to the maternal 
grandsires (of adopted sons) Dattaka Mimansa, Section VI, p. бо. 


The author of Dattaka Chandrika likewise says : 


“But the absolutely adopted son presents oblations to the 
father, and the other ancestors, of his adoptive mother only” 


. (Section ITI, p. 17). 


. As the adopted son confers the same spiritual benefit as the 
natural born son,—and according to the Daya Bhaga the law of 
inheritance. is based substantially upon the doctrine of spiritual 
benefit,—and as an adopted son is cut off from the inheritance of 
the relatives of his original mother, it would accord with the 
dictates of natural justice and equity that he should have the same 
heritable capacity as tbe legitimate son. Both in the case and in 


- the earlier case of Puddo Kumari Debce v. Juggut Kishore Acharjee 


(3), Mitter J. refuted the view that according to Daya Bbaga an 
adopted son occupies an inferior position in the scale of sons and 
can succeed to none else but the adoptive father. The relevant 
passage in his judgment in Puddo Kumari's case (3) Stands as 
follows : 

“Тһе author of the Daya Bhaga deduces his conclusion in 
verse 8 from Devala's text referred to in verse 7. But it is not 
correct to say that Devala's text places the 'son given' within the 
class of Sons who are not heirs of kinsmen. Devala’s text is not 
before us and it may be that, in reciting the twelve descriptions 
of sons, he followed the order given in V. 7, because we find that 
the same text, which is referred to in the Dattaka Chandrika and 

(1) [1880] I. L. R. 6 Calc. 257. 


(2) (1864) W. К. (special number) t21. 
(3) (1879) I. L. R. §-Calc, 615. 
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the Dattaka Mimansa and Colebrook's Digest recites the sons 
in the same order. But the text, after reciting them in that 
order, classifies them thus, namely: (1) son begotten by a man 
himself, (2) or procreated by another, (3) or received (4) or 
voluntarily given. After having classified them in this manner, 
the text goes оп to say: ‘Among these the first six are heirs of 
kinsmen etc’. | 


It seems to me to be reasonable to hold that the phrase ‘first 
six’ here refers to the first six according to thé classification im- 
mediately preceding, and not the first six according to the recital 
of the different descriptions of sons given in an earlier portion of 
the text. Ina note by Srikrishna Tarkalankar, the order, which 
the different descriptions of sons cccupy according to the aforesaid 
classification, is given, and it appears from it that the adopted son 
falls within the first six”. 


The decision in Uma Shunkur Moitra v. Кай Komul 
Mosoomdar (1) was affirmed by the Judicial Committee in Кай 
Komul Mosoomdar v. Uma Shunkur Moitra (2) and it can now 
be taken to be settled law that an adopted son has the same 
rights in thé family of adoption of a natural born son except in 
the particular instances which are specifically mentioned by the 
Dattaka Mimansa and Dattaka Chandrika. Vide also the case of 
Nagindas Bhugwardas v. Bachoo Hurkissondas (3). 


We must accept the position, therefore, that the expression 
‘daughter’s son’ as uscd by the Daya-Bhaga includes the adopted 
son of the daughter." Suppose now a maf dies leaving behind 
hima married daughter and a son adopted by the latter. Can 
the married daughter be regarded as '%998' іп order to entitle 
her to succeed to the property of her father? In our opinion, 
the answer must be in the affirmative, 

We cannot agree with Mr. Ghose that in such circumstances 
the daughter would be excluded as she has not gotason of her 
own, and the inheritance would devolye upon the adopted son of 
the daughter as the next heir of the maternal grandfather. To adopt 
such a view would be to give an adopted son preference over the 
natural born son. i | 

In the case of Radha Prasad Mullick v. Ranee Mani Dasee (4) 
which was decided by a Bench of five Judges of this Court, 
Maclean C. J. observed in his judgment as follows : 


(1) (1880) I. L. К. 6 Calc. 257. 

(2) (1883) L. R. 10 I. A. 138 ; I. L. R. то Calc. 232. 
(3) (1915) L. R. 431. А. 56; 3 C. L, J. 502. 

(4) (1906) I. L. R. 33 Calc. 947 ; 3 C. L. J. 395. 
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CIVIL. “On the znd November, 1900, Ranimani, who was until then 
194i, child- -less, adopted with her husband Romacant Sen the defen- 
Umakanta Bhatta- dant Jugal Kishore Sen as their son, and there is no contest .аѕ 
"Egon" ` fo the -validity of this adoption. By this adoption Ranimoni 


Bedbati Debi attained the status of a daughter with a son. The cases of Puddo 
Aad another, ‘Kumari Debi v. Jogat Kishore Acharya (т) and Uma Sankar 
_ Mukherjea, F. Moitra v. Kali Коти! Mosoomdar (2), have finally settled the 
хо law that an adopted son holds precisely the same position as a 
son born as regards inheritance from the adopted mother’s “rela- 
tions, and that the status of an adopted son, unless. modified by 
express texts, is similar to that of a son born, as regards, the 
performance of periodical obsequial ceremonies and inheritance. 
Ranimoni must now be recognised to dea daughter with а ‘SoM, 
and’ she stands in the same position under the Hindu Law as her 

sister Prem Moni”. 

It is true that the decision itself was reversed on йр ground 
bythe Judicial: Committee, but the propriety of the observations 
quoted-above һа5'пеуег been questioned. If a married daughter 
having ап adopted: ‘son can rank a` "XD С for the purposes of 
inhéritance under the Daya Bhaga Law, both consistency ‘and 
feason'would demand, in our opinion, that a married daughter 
who i$: likely to have an adopted son should have’ the same right 
{о inherit." It is conceded by Mr. Ghose that the word. ‘oja! * must 
be given the same meaning in' "netfas Jal as in yat. As ün 
adgpted-son confers the same amount of spiritual benefit on his 
adoptive mother's father as a natural born son;. the possibility of 
laviügan;adopted son"must be deemed to be equally efficacious. 
from the spiritual point of view as the likelihood of having male 
isáuein the ordinary way. If, as we have suggested above, the. 
intention of the law-giver is that the daughter's son should be 
allowed to come in before the other remotet agnatic relations of 
the propositus, ‘and that inheritance . should not go to the latter, 
so longas the married daughter retains the chance of having a. 
son, there: is -absolutely no reason why a remoter heir ‘should be. 
allowed to take the property if a married daughter is іп existénce. 
and herhusband.is quite willing and competent to .adopt a són. 
There is no question here of invoking the fanciful analogy: of: 
construclive pregnancy, as was suggested in the judgment ofthe 
triaL Judge. As we have said already, what Jimuta Vahana insists: 
upon is the mere. possibility of having а ѕоп and not the actual. 


(1) (1879). I. L. R. 5 Calc. 615. 
(2) (1883) L. R. 10 L A. 138 ; 1.1. К. то Cale, 232. 
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existence of one. -Itis not necessary, therefore; to take recourse , 


to the absurd fiction that the son subsequently adopted by the 
daughter must be deemed to have been in the mothér’s womb 
ever since the date when the succession opened. We do not 
` think also that any practical difficulty will arise in determining 
the tights of succession. The act of adoption is really the'act 
of the husband and not of the wife. In the case of a married 
daughter, if the husband is willing to adopt a son and. is not 
incapable of making an adoption by reason of any physical or 
mental defect, we can at once say that there is likelihood of the 
married daughter getting an adopted son and she should ‘be 
allowed to succeed in preference to a remoter heir. If she actually 
adopted a son, such son if living would succeed to the property 
after her death ; and even if no adoption is asa matter of fact 
made, the property would eventually до to the reversioners whose 
rights are thus not destroyed altogether. The view .we „are taking 
is supported by Mr. Golap Chandra Sarkar Sastri in his. ‘Tagore 
„Law Lectures on adoption. Vide, Hindu Law of. ВИ 
р. 398. 

. In the case before us, both the Кошны below ' have found 
that the husband of defendant No. r was willing and eager to 
adopt a son during the life-time of Nrityakali, and as already 
stated, a son was actually adopted by him and his wife soon ‘after 
Nrityakali’s death. aks 

In the ciréumstancés, the defendant No. т would, in our 
opinion, rank as a daughter likely to have а son and would be 
entitled to succeed to the property of her father in preference to the 
plaintiff who is a son of her father's brother. : | 

The result is that we affirm the decison of the Court below and 
dismiss the appeal. 

There willbe no order as to costs in this appeal, 


Biswas, J. :—1 agree. 
‘Pe Ree 0 : p ds (c5 — Appeal dismissed, 
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Before Mr. Justice С. С, Biswas. 


BHAGIRATHMAL KANODIA AND ANOTHER 


U. 


JAMINI GHOSE, SHEBAIT OF LAKSHMI JANARDAN 
JIU THAKUR AND OTHERS. * 


Revenue free and rent free title, difference between—Onus of proof. 


The claim of a revenue free title is different from a claim that the lands 
are held rent free as the latter proceeds on the assumption that the lands are 
included within the plaintiffs’ estate but the defendants are still entitled to 
hold them without payment of rent to the Zemindar. 


So if the landsare claimed to be revenue free, that is Lakheraj in the strict 
sense of the word, it will be for the plaintiff to show before they can succeed 
in their suits that the lands are comprised within their estate, but if the 
defence be only a plea of rent free title, the onus of proof will be on the 
defendants who will have to prove when and how they or their predecessors 
relieved themselves of the obligation to pay rent. 


Thus where the plaintiffs’ case is that the lands in suit formed part of his ` 
Mal lands which the defendant claims as Lakheraj, the plaintiff is bound to 
give some evidence that the land was once Mal and once the plaintiff has 
prima facie proved his case, the burden of proof is shifted on the defendant, 


Appeal by the Plaintiffs. 
Suit for assessment of rent and for recovery of arrears sof rent. 
The material facts will appear from the judgment. 


Messrs. Gopendra Nath Das and Kshetra Mohan Chatterjee for 
the Appellants. 


Messrs. Nakuleswar Mukherjee and Nilmani Goswami (in 
No. 1175) for the Respondents. 


The judgment of the Court was as follows : 


These three appeals arise out of three suits which were tried 
together at the instance of the parties. The plaintiffs who are 
the appellants before me sued for assessment of rent of certain 
lands and for recovery of arrears of rent for four years as com- 
pensation for use and occupation of the lands by the defendants, 
The plaintiffs are purchasers at a mortgage sale of the interest of 
the Zemindar in whose estate, according to them, the disputed 
lands are situated. They based their case mainly on the record 

*Appeals from Appellate Decrees Nos. 1113 to 1115 of 1939, against the 
decrees of S. N. Guha Roy, Esq., District Judge, Midnapur dated the 3rd of 


March, 1939, confirming that of Manmatha Nath Ghatak, Esq., Munsiff, Third 
Court, Midnapore dated the 15th of September, 1938. 
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of rights in which the defendants were recorded as tenure holders 
in respect of these lands and the lands were described as liable 
to assessment of rent. The suits were resisted by the defen- 
dants. "The written statements show that their case was that the 
lands were the Lakheraj lands of a deity Sri Sri Lakshmi Narayan 
Jew Thakur, and that the plaintiffs or their predecessors were 
consequently not entitled to rent. They pleaded that they had 
held these lands for a long series of years extending over more 
than 150 years without payment of rent. Both the Courts below 
gave effect to the contentions of the defendants and dismissed the 
suits. Hence the present appeals. 


In support of their case the plaintiffs practically relied on the 
record of rights, whereas the defendants produced on their side 
an old document which has been referred to in the judgments 
of the Courts below as а 'Sanad' bearing date the 16th June, 
1794. The defendants also relied on a copy of a plaint and a 
summons as wellas on certain receipts granted by a Pattanidar of 
the Mahal now held by the plaintiffs. Apart from the documentary 
evidence there was oral evidence on either side, but there can be 
little doubt that the documentary evidence is the more important. 


Looking at the judgments, it seems to те that neither of the 
Courts below had a very clear appreciation of the real defence 
which was set up. The learned Advocate appearing for the 
defendants in this Court made it quite clear that the main case of 
his clients was that the disputed lands were Lakheraj or revenue- 
free lands ; in other words, that they were excluded, from the 
regularly assessed esta:e of the plaintiffs; "The claim of a revenue- 
free title is obviously different from a claim that the lands are 
held rent-free. The latter proceeds on the assumption that the 
lands are included within the plaintiff estate, but the defendants 
are still entitled to hold them without payment of rent to the 
Zemindar. 

Itis quite clear that this is an important distinction which is 
bound to have a material bearing on this case. For one thing, 
it will determine the question of onus of proof. Ifthe lands are 
claimed to be revenue-free, that is, lakheraj in the strict sense of 
the word, it will befor the plaintiffs to show before they can 
succeed in their suits that the lands are comprised within their 
estate. Оп the otter hand, if the defence is only a plea of rent- 
free title, the onus of proof will lieon the deferidants, who will 
have to prove when and how they or their predecessors relieved 
themselves of the obligation to pay rent. These propositions are 
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now well settled. It was in fact laid down as far back as 187: -by 
the Judicial Committee in the case of Aurryhur Mookhopadhya v. 
Madub Chunder Baboo (1),-—апі that case has now gathered 
round it a.respectable body of case law,—that where the plain- 
tiff's case is that the lands in suit formed part of his Mal lands 
which the defendant claims as Lakheraj, the plaintiff is bound to 
give some evidence that the land was once Mal; once the plain: 
tiff has prima facie proved his case, the burden of proof is 
shifted on the defendant. : 

' As regards the other proposition, reference need be made only 
to a comparatively recent decision of the Judicial Committee in 
the case of /ugdeo Narain Singh v. Baldeo Singh, (2) where it 
was held that once a landlord has próved that land, which is 
claimed to be held rent free, is within his regularly settled Mahal, 
it lies upon those who so claim to show that they have been 
relieved of the obligation to pay rent, either by contract, or by some 
old grant recognized by the landlord. 

There can be no doubt that it is open to the defendants in this 
case to repel the plaintiffs claim either by showing that the lands 
are Lakheraj, or by showing that though they are part of the plain- 
tiff? Mahal, the defendants are entitled to hold them free of rent. 
But, as I have already explained, the burden of proof will vary 
according as the one line of defence is set up or the other. 

On behalf of the defendants, as already pointed out, it is urged 
that their case has all along been that the lands were Lakheraj, 
The plaintiffs’ аге quite willing to accept that position. And so 
accepting it, they would rely on the entry in the record of rights, 
which is in their favour, as sufficient to discharge the onus of 
proof which would lie on them. The plaintiffs contend that the 
record of rights is evidence to show that the lands formed part 
of the plaintiffs’ estate. It is pointed out that the defendants are 
recorded therein as tenure-holders under the plaintiffs’ predeces- 
sors. They maintain that to establish their case it is not necessary 
to prove actual realisation of rent from the defendants, neither 
can the defendants rebut the presumption arising from the record 
of rights merely by showing non-payment of rent for any length. of 
time. The plaintiffs conceded that if the defendants could pro- 
duce any evidence like an extract from the Collectorate Register 
showing that these lands were entered as revenue-free, that would 
conclude the matter. The defendants claim that the document 


(1) 0871) 14 М.1. A. 132. 
(2) (1922) L. R. 49 1, A. 599. 
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which hag been referred to as a sanad is really an official record 
of that character. That document isin Persian, and a Bengali 
translation of it was putin and ison ће record. But it is not 
clear whether it is an extract from a Collectorate Register, or 
merely purports to be a сору of an order for the issue of а con- 
firmatory grant to one Maharam Bhanja, who, it has been found 
by the Courts, is the predecessor in -interest of the present defen- 
dants. This document is certainly of very great importance from 
the defendants’ point of view, and in order to decide this appeal 
on the basis of it, I consider.it to be essential to have more 
information than is available as to its true character. It was 
produced no doubt from the custody of the Collector, but the 
record-keeper who produced it did not say whether it purported 
to be an extract from any official register. It does not bear the 
signature- of any official. In fact it seems to me that in the 
absence of any signature or of the name of any person by whom 


the document purports to be written, it is not possible to admit: 


it in evidence as an ancient document under the provisions of 
séction до of the Indian Evidence Act. Section ge says that 
where a document purporting to be 30 years old is produced from 
proper custody, the Court may presume that the signature and 
any other part of such document which purports to be in the 
handwriting of any particular person is in that person’s hand- 
Writing, and in the case of document executed or attested, that it 
was duly executed and attested by the person by whom it purports 
to be duly executed or attested. The presumption referred to 
in this section is of a limited character and applies only to the: 
signature or handwriting. Where, however, there are ho names 
of executant, scribe or witness, Ido not see how the section can 
avail to prove the document, merely because-it happens to be more 
than 30 years old or is produced from custody which the Court may 
consider proper. : 


‚ The defendants appreciate this difficulty and do not seek to 


justify the ‘admissibility of this exhibit by reference to the pro- 
visions of section go. ‘hey maintain that it isa public document 
and rely on the combined effect of sections 35 and 74 of the 
Indian Evidence Act for the purpose of proving it. This, however, 


presupposes that the document which has been produced is really. 


an extract from a register which the Collector maintained under 
the Regulations then in force; but, as І have said, I find it 
difficult on the record as it stands, to say whether it is really a 
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document of that description. As regards the other documentary 
evidence on which the defendants rely, namely, the plaint and 
the summons which relate to the same suit as well as the receipts, 
it appears that these are of an equivocal character. Assuming 
that these are all admissible in evidence, I am still not sure that 
they can be regardcd as sufficient or convincing evidence of the 
revenue-free character of the disputed lands. Putting aside for 
the moment the plaintiffs contention that the lands referred to 
in these documents have not been shown to be identical with 
those which are tbe subject matter of dispute, it is still doubtful, 
so far as the statements in the plaint are concerned, whether they 
really support а case consistent with that which the defendants 
are now making. It is true that in one paragraph of the plaint 
the lands are referred to аз Zakhervaj, but the whole substance of 
the claim appears to be based on'the supposition that the lands 
form part of the Zemindary and do not constitute an. independent 


- revenue-free estate. The plaint is a plaint ina suit by a patnidar 


who is claiming to recover from the defendants certain cesses 
and embankment charges. If the lands were revenue-free, such 
cesses and embankment charges would be ordinarily payable by 
the holder of such lands direct to the Collector, and neither the 
Zemindar or the patnidar of the mahal within the local boundaries 
of which such lands may be situated will havea legal right to 
recover these dues from the holder. The learned Advocate for 
the defendants has referred to me to certain special provisions 
of the Cess Act regarding the district of Midnapur where the suit 
lands are situated, which might seem to confer ona person in the 
position of the plaintiff in that suit the right.to collect such dues 
from the grantee of revenue-free lands. Even so, it does not 
appear that the Courts below considered the document from 
this point of view іп order to see whether it really шайса case 
inconsistent with that based on the Sanad. As for the receipts, 
they are only in respect of payments which the defendants’ pre- 
decessors are supposed to have made to the patnidar on account oF 
such cesses and embankment charges. 

From one point of view, these documents, instead of іна 
the case of the plaintiff, would rather go to support it. Mr. Das, 
on behalf of the plaintiffs, in fact, relies on them for the purpose 
of making out that on the defendants’ own, showing the disputed 
lands are included in the plaintiff’s estate. If that. be so, as I 
have already explained, it will be for the defendants to prove ' 
the circumstances under which they were discharged of their obliga- 
lion to pay rent to the Zemindar. 


ag 
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The ‘only evidence which has been adduced on this point, 
apart from the documents already referred to, is as regards non- 
payment of rent, but this carries the defendants nowhere on this 
part of their case. - 

I cannot help thinking that much of the unsatisfactory state of 
the evidence is due to insufficient appreciation of the distinction be- 
tween a plea of revenue-free title and a plea of rent-free title. The 
judgments of the Courts below also suffer from a certain infirmity 
for not having kept this distinction in view. I think that in the 
circumstance of the case and for the ends of justice, the suits 
should be retried on a proper basis and after recasting the issues, 
but on the pleadings as they stand, it will be forthe defendants 
to make up their mind finally whether they will adhere solely to 
the case that the lands are revenüe-free, or, ifthe written state- 
ments so permit, whether they will also make a case in the alter- 
native that even if the lands are comprised in the plaintiff's estate, 
the defendants have acquired the right to hold them free from 
payment of rent, either by reason Of-any grant, actual or presumed 
or by adverse possession or otherwise. The parties will be 
atliberty to adduce further evidence. It is only fair that this should 
be allowed. Mr. Das, for instance, stated that his clients were 
all along under the impression that the case made by the defendants 
at the trial Court was оп the basis that the lands were included in 
the plaintiff's mahal. e 

The result is that these appeals are allowed, the judgments and 
decrees of both the Courts are set aside and the suits remanded 
to the Court of first instance for re-trial in accordance with the 
directions contained in this judgment. The parties will be bound 
by the pleadings as they stand, but will be allowed to adduce 
further evidence after the issues have been recast according to the 
definite cases which are made on one side or the other. 

Ishouldlike to add thatas the case is being remanded for 
re-trial, the Court below will be at liberty to put its own construction 
on the documents, and will not be bound by any expressions of 
opinion contained in this judgment. 

Costs will abide the result. 


P. R. Appeals allowed, 
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. : M Before Mr. Justice G. 4. Barth au 
rtu. Mr. Justice R. Е. Lodge. | 


“Cemyat, "THE EMPEROR `, 
он; Cad E x Г > Was АЛЕ Г", Me Ua AD 
November, 13. vut saree WS (07 i те, e 
— Yo ai FN RAMJANAM SINGH. ж 2 Bret ше. 


Criminal Procedure Code (Act V of 1898), Section 195. clause (5)—Proper 
1 authority who can order withdrawal of сораш by a public servant-— 
Jurisdiction of High Court. EN: . 2 


Under clause (5) of Section i95 of the Cede of Criminal Precedure where a 
complaint falls under clause (1) (a) of the said section it is only the authority, to 
whom the public servant is subordinate, who may order the withdrawal of the 
complaint and the High Court has no jurisdiction to interfere in the matter. 


Reference under section 438 of the Code of Criminal Procedure, 
'The material facts will appear from the following Оң 

| | Referente, с 7 1 

‘A brief analysis of. the базе. ~ 


Rain Singh is a businessman and а Zemindar of Jirat, in 
Р. S, Balagar within the district of Hooghly. Opposite Jirat, on 
the other side of river Bhagirathi is village Sanyalchar in P. S. 
Chakdah within the district of Nadia. On 2nd January, 1941 Ram- 
janam Singh filed a missing information at Balagar P. S. in respect of 
one of his heifers and ori the following day at ro A. M. he lodged an 
F.-I. R: at Chakdah P. S. alleging that the missing heifer had 
been discovered in the house of Mosap Khondkar of Sanyalchar 
and praying for immediate investigation. The Officer in-charge 
of Chakdah Р. S. recovered the heifer from Mosáp and handed it 
over to Ramjanam on proper security but apparently‘his investi- 
gation appeared to be perfurictory to Ramjanam who filed a 
petition on 6th January, 1941 to the S. D. О. of Ranaghat praying 
for the issue of summons оп the accused, òr for transfering the lin- 
vestigation from O/C Chakdah to some other thana. The S. D. O. 
ordered this petition to be filed, but on the following day he visited 
Sanyalchar to enquire into the petition of certain villagers request- 
ing him to prevent certain named persons from killing a cow on 


* Criminal Reference No. 101 of 1941 by S. К. Gupta, Esq., Sessions Judge 
of Nadia recommending that the order of Mr. Aminullah, Sub-Divisional 
Magistrate of Ranaghat, dated the rst. March, 1941, may be reversed, 
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the occasion of the Bakr-Id: A’ largely signed petition of both 
Hindus and Mahomedans was handed over to the S. D. O. at 
Sanyalchar disapproving.of cow- sacrifice in the.village but.'there 
is nothing on the record to show the action taken by the S. D. О. 
‘on it. Оп е margin of this petition there is a note by one of 
the principal signatories, Srish, an officer of Ramjanam, saying that 
he was not aware of the contents of~the petition which. had been 
handed over to him at Ranaghat Railway Station on that very date. 
‘It is alleged from the Bar that this admission was extorted from 
Srish by the S. D. O. by coercion but there is no evidence: on the 
point. On 215 January, 1941 apparently under.the impression that 
he would not get any relief from the officers of Chakdah P. S., Ram- 
‘Janam filed a complaint against Mosap under sections 379 and 411 
‘Indian Penal Code before the Subdivisional Magistrate of Hooghly. 
In that petition he admitted having recovered the cow-on giving proper 
“security to the officer-in-charge of Chakdah P. S., but his complaint 
‘was directed against the inaction of the otficer-in-charge of Balagar 
Р. $. in respect of the information filed on znd January, 1941 
‘The Sub-divisional Magistrate of Hooghly called for a report from 
O/C Balagar P. S. The latter submitted his report on 27th 'Feb- 
.Tuary, 1941 suporting the allegation of theft against Mosap and the 
Magistrate issued a bailable warrant for his appearance on roth 
‘March, 1941. In the meantime, on 25th February, 1941, the 
‘officer-in-charge of Chakdah P. S. had submitted Final Report in 
“connection with the Е. І. R. lodged of Ramjanam and recommended 
‘the prosecution of Ramjanam, Sirish and two others u/s 182 Indian 
‘Penal Code for lodging a false information of theft: On -1st 
-March, 1941, the Sub-divisional Magistrate of Ranaghat summoned 
him u/s 182 Indian Penal Code without giving him any opportunity 
-to prove his case in spite of the fact that as early as 6th January, 
1941, Ramjanam had anticipated such a development and wanted 
'the.accused to.be summoned or the investigation to be conducted 
by.some other officer. This order of the S. D. О. of Ranaghat had 
its effect on the case of theft going on in the court of the Magistrate 
.of Hooghly in respect of the same occurrence. Mosap, on whom 
a warrant had been issued on a charge u/s 379 Indian Penal Code 
to appear on 19th March, 194r, failed to appear on that date, 
but he turned up on 29th March, r94tr.with a copy of the 
order of the S. D. O. of Ranaghat and was discharged ufs 253 
Criminal Procedure Code in the absence of the complainant and 
without any ‘evidence being taken. І am informed by the learned 
pleader for the petitioner that a motion has been preferred 
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against this order of discharge before the Sessions judge of 
Hooghly. 

il. The order recommended for revision. 

It is the order of the S. D. О. Ranaghat dated rst March 1941 
prosecuting Ramjanam u/s 182 Indian. Penal Code which in my 
opinion is liable to be reversed. 

LIZ, In what- particular portion of the order the Court making 
t 

The order in its entirety appears to be illegal, prémature and 
due. to an erroneous exercise of discretion. а 

IV. The grounds upon which, in the opinion of this court, the 
order should be reversed. ` 

I may state at once that this recommendation is’ made both 
on a point of law and on facts. I shall briefly state my reasons ` 
on the technical error committed by the magistrate before passing 
on to a discussion of the facts of the case. The petitioner Ram- 
janam expressed dissatisfaction at the method of investigation 
and filed an application on 6th January, 1941 before the Subdivi- 
sional Magistrate Ranaghat praying for summoning the accused 
straightway or for transfering the investigation to some other 
thana. This is what is known as a Na-raji petition even though 
itis filed before the investigation is completed and it amounts 
toa petition of complaint so that the magistrate was bound to 
examine the complainant on oath u/s 200 Criminal-Procedure Code 
and to dispose of the petition either, u/s 202 or 203 Criminal 
Procedure Code, before proceeding to hold that the complaint of 
Ramjanam was false and directing his prosecution u/s 182 Indian 
Penal Code (Zachmi Shaw v. Emperor (х) and Charles Johns v. Em- 
pevor (2).The Public Prosecutor also agrees that this is the course 
that should have been adopted. Moreover, on the same facts a 
case u/s 379 Indian Penal Code was pending in .the Court of the 
S. D. О. of Hooghly and warrant had been issued against accused 
Mosap u/s 379 Indian Penal Code. The filing of two cases might be 
due to overeagerness on the part of Ramjanam but it was not illegal, 
since the charge of theft could be taken cognizance of both in 
the place where it was committed and-in the place where the stolen 
property was found. The filing of this case might not have been 
known to the S.D. О. of Ranaghat when he passed the order of 
the prosecution on rst March, 1941, but once it has come to light, 
itis а sound exercise of discretion to stay prosecution till the 
case started at Hooghly is disposed of. The order passed by 


(1) (1931) 36 C. W. N. 15. (2) (1932) 36 C. W. N. 794. 
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the S. D. О. of Hooghly on 29th March, 1941, discharging Mosap 
u/s 253 Criminal Procedure Code does not, in my opinion, create 
any difficulty. It was passed. on а date other than the date fixed 
for appearance of the accused, in the absence of the complainant 
and before the stage had been reached when the complainant could 
be asked to produce his witnesses. In a warrant case, once 
cognizance is taken and accused is summoned, the magistrate can 
discharge him u/s 253 Criminal Procedure Code only after examin- 
ing the witnesses for the prosecution and finding that a case 
. had not been made out for the framing of a charge. He cannot 
legally do so on the production of the copy of the recommendation 
~ of the O/C of Chakdah and the order of the S. D. O. of Ranaghat. 

.lam informed from the Bar that a motion has been preferred 
. against the order of discharge before the Sessions Judge of 
‘Hooghly and itis likely that a further inquiry will be directed. 
In any case, till the motion is disposed of, no further action 
should be taken in the matter of the prosecution of Ramjanam 
u/s 182 Indian Penal Code. For these reasons, I think that the 
order of prosecution should be stayed either tillthe criminal case 
‘at Hooghly is disposed of, or at least, till the petition filed on 6th 
January, 1941, has been properly disposed of after giving Ramjanam 
-an-opportunity to prove his case. 


Personally I think that if the facts be gone into, the proper order 
to pass would be to quash the proceedings. I have tried to make 
the narration of facts as neutral and colourless as possible. It 
is impossible to do otherwise, since there is no evidence on record 
and the only materials available are certain petitións of complaint 
in this and in other connected cases, petitions in connection with 
the cow sacrifice, the two contradictory reports of the officers-in- 
charge óf Chakdah and Balagar P. S., the case diary and the report 
.of a Sub deputy magistrate of Hooghly in connection with another 
case which has some bearing on the present one. It is obvious 
that while Ramjanam Singh claimed that his cow was stolen on 
Ist January, 1941, and subsequently recovered from Mosap, the 
latter claims to have purchased it on ist January, то4т, from 
Subashi Dasi, maid servant of Ramjanam (Vide Final Report of 
O/C, Chakdah). In his final report the O/C of Chakdah finds the 
the case of Ramjanam to be false and inspired by à desire to 
prevent a cow-sacrifice and his reasons may be summarised as 
follows :—(r) that Ramjanam is a landlord who exercises consi- 


derable influence on the Hindus and’ Mahomedans of Sanyalchar ~ 


and who must have been requested by the latter to stop the 
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Korbani by all possible means, (2) that the. accused had previously Е 
disclosed to-people that. Һе: would perform "Korbani, (3) that’ the - 
accused took the cow. openly in broad daylight and. no attempt 
was made by. the henchman of Ramjanam to seize.thé cow then and 
there although accused was a poor man and could. be easily brow- 
beaten, and (4) that the intention of Ramjanam .was merely to 


harass the accused. If опе leaves out the speculative part’ “of this 


argument, the material that remains is surprisingly thin. Ап open 


‘avowal of a desire, to perform Korbani is not necessarily incon- 
sistent with the story -of theft particularly. when the cow intended 


for sacrifice is taken from a village on the otherside of the river 


.Bhagirathi; Nor is the failure, of Ramjanam’s henchman at 
Sanyalchar to seize the cow from Mosap any argument at all, for 


even assuming that Ramjanam has such henchmen at Sanyalchar, 
it is unreasonable to think that such persons could have a detailed 


„personal knowledge .of all-the heads: of cattle of Ramjanam on 


the other side of the-river,-so as іо Бе able to detect them on 
sight, The O/C of Chakdah: admits’ that’ no ‘receipt could be 


‘produced in proof of sale by Subashi Dasi` but thinks that such 


receipts are пої usual in private sales in villages.. The report of 
the O/C of ‘Balagar ‘shows that. he: went twice to Sanyalchar .to 
examine Mosap after giving previous intimation but оп; either 
occasion Mosap failed to appeár. On 12th February, 1941, Моѕар 
appeared and said that he had purchased the cow from Govinda 


(and, not from his mistress Subashi, as the officer-in-charge of 
:Chakdah w was informed) but he could not produce any witness of 
the purchase even though this officer.went to Sanyalchar on goth 


February, 1941, after giving previous notice to the accused. From 


.this the O/C of Balagar held ihat the story of purchase was false 
and that the complaint.of Ramjanam was true, and he added 
some acid comments on the manner in which the story of Kor- 


bani was trotted out at a late stage and uncritically. accepted 


by the О/С of Chakdah. Into the comparative merits of the 


contradiclory reports of the officers-in-charge of the two neigh- 
bouring thanas itis not necessary to enter, but itat least shows 


а divergence of opinion ona point which goes to the root of the 


matter in controversy.. One thing, however, is significant. The 
first statement of Mosap was that he purchased the cow from 
Subashi, maid servant of Ramjanam. His second statement was 


„that the purchase was from Govinda whose mistress Subashi was. 


No receipt of sale was produced and it is said that none was 
obtained. The common practice in villages in the case ої sale, 


; Vor. ds | HIGH COURT. - 


of, cattle’ is to һауе a receipt made out for the purpose of 
- güarding against any possible charge. of theft pace the opinion of 
-the O/C of Chakdah. Either after the midnight of 18th February, 
1941, or in theearlier hours of то February, 7941, the O/C of 
Chakdah accompanied by Mosap and others crossed the river in 
а boat with some persons and went to the house of Govinda at 
Jirat. Ніѕ-саѕе diary shows .that he started at 5-30 A. M. which 
is early enough in that season of the year, and it is said that he 
` Went simply to enquire of Subashi and Govinda whether they had 
‘sold the cow to Mosap ог not. It would have been really sur- 
prising if he had postponed inquiring into this all-important question 
till ѕист à late hour, although the F. I. К. had been lodged 
on grd January, 1941. Тһе allegation of Govinda is that the 
party went to coerce him and Subashi and to compel them to 


‘admit the sale. Gobinda filed a complaint against the companions - 


of the O/C on 2oth February, 1941, alleging that they had entered 
his house at 3 А, М. and threatened to assault him and his wife 
unless they admitted that they had sold . the, cow, _ As the allega- 
tion was-serious and concerned a police officer by implication, 
Babu- Anukul Chandra Sen, Sub-deputy Magistrate, was deputed 
to.hold an inquiry. His report submitted on 7th March, 1941, 
substantially supports the statement of Govinda that the party 
had entered his house in the small hours of the morning (and 
not after sunrise as alleged by the opposite party) and. browbeaten 
and intimidated him and his family. It also contains а тесоттеп- 
dation that proper action should be taken by the S. DD. О. 
Apparently action has been’ deferred as the record has been 
called for by me in cónnection s this motion before this 
Court. 


Fror this statement of facts it seems’ to be reasonably clear 
that Mosap could not produce any reliable evidence in support 
of the story of his purchase of the cow from Ramjanam's 
maidservant or her paramour Govinda, and that more than a 
month and a half after the complaint was filed he went with the 
О/С of Chakdah to see if admission could be extorted under 
threat. This being the case, I am of opinion that there are strong 
reasons for quashing the prosecution of Ramjanam under section 
182 Indian Penal Code. The order passed by {ће learned S. D. О. 
seems to have been passed hastily and without considering all the 
relevant circumstances. 

7 Mr.S. C: Talugdar for the Accused. 
^ Nw one for the Crown. : 
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The Тайшет pf ihe Court were as follows : 


Bartley, J ee 
rejécted. ; 
The learned Judge recommends that an order sade: by the 
Sub-Divisional Officer of Ranaghat summoning а certain person 
under section 182 of the Indian Penal Code should’ be set aside, by 


“bes 





"opinion this Reference must be 


Under section ros, clause (s) of the Code of Criminal Pro- 
cedure where a complaint is made as in this case,- under sub- 
section (1), clause (a), that complaint may be withdrawn. by, апу 
authority to which the .public servant who-has made 718. siib~:_ 
ordinate. It seems clear therefore that the complaint which- 
forms the subject-matter of this Reference can be set aside by 
an authority other than this Court, and in the circumstances. we, See | 
no reason to exercise a jurisdiction which should «more properly бе 
exercised-by another authority: 

The Reference i is кошу rejected. 
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_ Accumulation, diréction to—Setting apart a portion of income of waqf for ` 
the purpose of improving and enlarging the corpus—Shia law ; 


Mahomedan law 

Act XI of 1859, Section 6 
—— XI of 1859, sections 6, 13 
~+—-XI of 1859, sections 13, 10, 13, 14 

—— XLV of 1860, sections 120 B, 406, 408, 420 
- —- I of 1872, sections 13 (a), 18 (1), 32 (7) 

—— I of 1872, section 44. 

~ Lof 1872, ‘section 148 
^o I of 1872, sections 145, 157 

—— IX of 1872, section 23 E 

—— I of 1877, section 42 Proviso 

—— IV of 1882 2, section 6 (dd) 

——- IV of 1882, section 53 

'- — IV of 1882, section 53 А 
-—— IV of 1882, section 62 

—— XIV of 1882, section 539 x 
——— VIII of 1885, sections 4, 48 (е), 48F 

—— VIII of 1885, section 26G | 

— VIII of 1885, sections 67, 178 (1) (1), 178 Proviso 
——<-~ VIII of 1885, sections 85A, 195 (e) 

-.— VIII of 1885, sections 102 (b) (h), 103 B (5) 
—— УШ of 1885, section 158 B (2) 

-—— VIII of 1890, section 25 

—— V of 1898, section 164 

——- V of 1898, section 195 Cls, (1) (а), ©) 

—— V of 1898, section 195 (1) (b) 2 
— — V of 1898, sections 234, 235 
—-— V of 1898, sections, 342, 365 
—— V of 1908, sections 11, бо, O. 21 Rr. 58, 63 
—-—- V of 1908, section 47 
_ —— V of 1908, section 47 О. 21 К. 42 

—— V of 1908, section 48 

.—— V of 1908, section-60 ` 
‘== V of 1908, sections 144, 181 „© 
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see 


Paor 


169 
502 


557 


Act V of 1908, section 151 ` A T 
—— V of 1908, O. 1 R. 8 * € ККТ 
——— V of 1908, 0.969 > > a’ m % 
——- V of 1908, О. 21 Rr. 58, go’ $ T oii 
— V of 1908, О. 21 R. бз. às Sas 
— V of 1908, О. 32 R. 4 (3) s ss sae 
—— V of 1908, O. 41 R. 27 (1) (b) MS We а d. 
—— IX of 1908, section 10- ee ses 
—— IX of 1908, section 12 (2) 7 A T 
~~~ IX of 1908, section 21 ase T 
——- IX of 1908, Sch. I. Arts. 132, 147 tee ies 
—— IX of 1908, Sch. I, Art; 142 = ids se 
—— IX of 1908, Sch. I. Art. 182 Cl. (6) i. m 
^ — VI of 1913, section 3 Proviso- TUR "s ave 
—s XI of 1922, sections 9, 12, 14 . sae" tose 
== XI of 1922, sections ro (2) (vi), 26 (2) - sea 
—- XXXIX of 1925, section 263 Е - 
——— XX of 1929, sections 31 (c) 63 : ` кє T 
—— XXVI of 1937, section 5 ese ose 
—-~ IV of 1938, sections 7, 9 T e 
* —— XXIV of 1939, sections 10, 11 : ds БР 
—— ХУ В. C. of 1932, section 3 (54) WE T 
—+ VII B. C. of 1936, section 34 ' ` ee А 
—— МІВ, С, of 1936, section 52 A eee - 
—— IX B. C. of 1940, sections 2, 3 РЯ ёё 
—— IX B. С. of 1940, section 3 | " T 
=: X B, С, of 1940, sections 2 (2), 2 (22), 34, 36 Sub-Sec. (б) (b) e 

> X B. C. of 1940, sections 2 (12), 36 T ne 
—— X B. C. of 1940, section 36 Sub-Seé. (6) (a) SN - 
—— X В, C. of 1940, section 36 (b) СІ. (а) (ii)  - = Por 


Aümissibility—Code of Criminal Procedure (Act V of 1898), dection 164, : 


. statement under, if admissible—Indian Evidence Act С І of 1872), sec- 

. tions 145 and 157. 

A statement made under section 164 of the Code of Criminal Procedure, 

„is not inadmissible in evidence and may be used to corroborate or con- 
tradict a statement made in Court in the manner provided by sections 
145 and 157 of the Indian Evidence Act. ` 

A prosecution witness was examined under section 164 .of the Code of 

- Criminal Procedure and when examined before the Court of sessions 
was declared hostile and cross examined оп the statement which he had 
already made under section 164 of the Code of Criminal Procedure. 
Further the statement was actually used by the prosecution to discredit 
their Own witness as provided by section 155 of the Evidence Act. The 
Judge in his charge to jury did not emphasize thé need’ of considerable 
amount of caution in relying upon the statement : 


. Held, that it was incumbent on the Judge to do so and the absence of any. 


ғ guch direction prejudiced the accused. The Emperor v: Manik Gazi::. 
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Admissibility—in evidence in a subsequent trial of the same offence against . 
the accused—Statement under section 342 of the Code of Criminal” 
Procedure by accused i in previous trial—Acquittal under section 366 of . 


the Code of Criminal Procedure ; see Trial by jury Я 
Adverse possession—Possession of mutwalli—Sharer's title by inheri- 
tance ; see Mahomedan law Ы : 
Adverse possession ‘of limited interest—Tenancy in its inception, not 
permanent ; see Tenancy 


oun ose 


. Allowance, whether maintenance allowance or annuity depends on the facts 


of each case ; see Insolvency 


Amainama executed by guardian of minor lessor, if iicorpóratedi in thec con- 


firmatory lease executed by minor ‘lessor on attaining majority—Right .. 


to sub-soil land ; see Landlord and tenant in 
Amendment of written statement—Delay ; j see Suit on morfgage 


Ancestral property —Plaintiff one of three brothers—Adoption into. another 
family—Agreement between brothers to share family proporty notwith- 
standing adoption—Adoption declared invalid—Agreement treated as 
void—Claim to share by plaintiff as member of family—Alteration in 
case law during pendency of proceedings—Adoption rendered valid— 
Claim based on plaintif’s natural rights consequently dismissed— 


Rights under agreement not decided because not mentioned in plaint—- 


Case remitted for decision of questions arising on change of law. 


- M. who had three sons, A., R., and G, in 1865 gave R. to a widow in 
adoption to her deceased husband, V. In 1868 a deed’ was executed by 
M., A. К. and С, providing that оп M’s death the total income from 
his ancestral immoveables should be divided among A., R., and G., 
notwithstanding R's adoption, R's share being, however, somewhat less, 
and A's and G's share correspondingly more than one third. The deed 
also contiained provisions dependant on the expectation that certain 
property would accrue to R from his adoptive family, but R failed to 
obtain any such property, and in an action brought after R's death by 
his son T., the adoption was held invalid for lack of certain con- 
sents. T died in 1910 leaving two sons, of whom one was the plaintiff, 
A, who managed the family property until his death in 1928 throughout 
paid the plaintiff and his brother a share of the family property. W, a 
member of G's branch, having succeeded to the management, 'refused 
to pay any thing further to the plaintiff and his brother, The Plaintiff 
then brought an action, which the.Subordinate Judge upheld, claiming, 
as a matter of natural family right, to be entitled with his brother to 
a one-third share of the family property. The claim proceeded on 
the footing that R's adoption was invalid, and did not set up any rights 
under the agreement of 1868, while the defendant’s appeal to the High 
Court was pending an alteration in case law took place which resulted 
in R's adoption being valid." The’ plaintiff being accordingly’ cons- 
trained, when the appeal came on, to admit [the validity of R's adoption, 
the High Court dismissed the plaintiff's claim to a share of family 


... ese. 


261 
145 
528 


445 
61 


Q2 


“Ancestral property—(Contd.) : 


property based on natural family rights. Аз the plaint made on К 


reference to the agreement of 1868, the Court did not consider the 
question of the plaintiff's rights under it, and dismissed the action. Оа 
appeal by the plaintiff to the Privy Council : 


Held that, inasmuch as the change in case law during the pendency of ` 


the appeal had embarrassed the appellants, the defendants being 
able to rely соп the validity of the adoption, the dismissal of 
the suit entailed risk of injustice unless the plaintiffs were given an 
opportunity to argue the two questions of law which emerged on the 
footing that the adoption was valid, the one a question of adverse 
possession arising under section 38 of the Limitation Act and the other 
concerning the rights of the appellants under the agreement of 1868, and 
that the case must therefore be submitted to the High Court for deter- 


mination of thəse questions. Appa Trimbak Deshpande v, Waman ` 


Govin Deshpande, 


Anomalous mortgage—-Mortgagor besides delivering possession of the alie : 


gaged property to the mortgagee.binds himself personally to repay the 





debt ; see Possession, recovery of z is 

' Appeal—Order disallowing a prayer for attachment under О. 21 R. 42 of the 
Code of Civil Procedure ; see Execution e 546 

„ if lies from order of remand—Order made under inherent jurisdic- 

tion of Court ; see Jurisdiction ie m 


— M Ьу decree-holders— Appeal dismissed, for пот prosecution against 
some of the respondents—Whether appeal can be allowed “against the 
other respondents—Persons interested in the equity of redemption 


left out in the mortgage suit or а after 928. of limi cies 


Effect of. - 
When an application for execution of a mortgage decree was dismissed as 
being time barred and the decree-holder preferred an appeal to the 


+ High Court but the appeal was dismissed for non-prosecution against *-' 


some of the respondents for non-payment of process etc. the. High 
Court can reverse the order of the trial Court as against the other res- 
pondents: in respect of their shares in the mortgage debt as well as in 
the property, А 

- If some of the persons interested in the equity of rèdemption are left 
out in the mortgage suit or if they are made parties after the period of 
limitation. has expired for the mortgage suit, the plaintiff is entitled in 
such cases to.a decree for proportionate share of the mortgage money 
as against the defendants who are actually on the record or against 

< whom the suit is not barred by limitation and the whole suit will not be 
dismissed. 

When plaintiff lost his remedy against some of the mortgagors by plaine 
tiff's laches or negligence the entire burden of the mortgage’ cannot be 
thrown on the other miortgagors. Taran Roy Bait v. Sayan 
Mondal , — - 

Appeal by insolvent, if O BINE A started by Receiver under sections 
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Paag, 


471 


370 


169 


535 


495 


2s. 
B 


——— of vent Bengal Tenancy Act (VIII of 1885) Sec, 178 proviso, Y 
controls the whole section or only sub-sec. (3)—Interest at contract vate 
higher -than that provided in Sec. 67, if can фе allowed-—Stipulation in 
Kabuliyat by tenant, if inoperative due to fresh lease to landlord by . 
Government—Reclamation lease, how can be established . 


. Under Section 178 Sub-section (0) clause (i). the. landlord is incapable. of 


Vot.74] | 0 INDEX OF CASES: 50057 $9t 
E T Paar, 
Appeal—(Contd,) : i e E д озса 
4 апі `$3 of-the Provincial hd Act- iod dedica that two 
кке of future maintenance allowance by:the insolvent were liable 
to be.set.aside—Finding of Court that the mortgages were valid ; ; see. 

- Insolvency o po ER. i ws ttn 528 
Appellant, when succeeds see Review 1. © > Е : E "go 
Appellate, Court, when interferes with order. of rejection of application for 

` amendment of written statement ; see Suit on mortgage ... eds 61 

| —— —— Court бап go into the whole question in appeal from deéision ^ ~ ' 
of trial Court—Whole suit was remanded without determining any- 
-thing-~Appeal from decision ; see Jurisdiction’ Pc. 5 ALAS, 535 
————— Court cannot георёп the ‘main issue determined at the first 
hearing—Case remanded under interest jurisdiction ; see Jurisdiction ^: " $38 
Application for execution, subsequént; ifa continuation of-previous one 
. Decree ‘fully satisfied but subsequently the decree-holder compélled 
to refund the ое зв for revival of' execution ; ` see "m 
Limitation" - ove m 502 
Appropriation; present, to future uses for the benefit of Wagf—Future 
application of share of income to be accumulated to the creation of - 
mosque and Imambara or its investment in other immovable ‚ Properties ; m 
see Mahoinedan law Ce ina Ur one ш 2бї 
Arrears, due from. the “separate accotint—Kists in Dowl Kabuliats ; see j 
| Revenue Sale | ' ss 131 


recovering interest. on the basis of any contract entered into éither . 
before or after the Bengal Tenancy Act e what. is laid: down in’ = 
Section 67 of the Act, Oe 4 A $ Я Quis а 


The opening words:of: the proviso to` Section. 178° indicate „её doubt ' 
that it is a limitation upon: the entire section: oa not -upon с 
section (3) only. Ane Wo eine nid тез 


If a lease be granted bona fide for réclamation of waste land, the fito 
proviso will apply and stipulation for payment of intetest, even though — 
it contravened Section 67 of the Act will be valid and operative, 

` А fresh settlement would not abrogate the rights of the tenant IF the land- 
lord got a leáss from the Govérnment and was i a. position to fulfil his 
obligations to the tenant. 

‘Where the lands аге admittedly jungle lands and there was НЬ m 
the Kabuliyat by which the lease was created that no rent was to be paid 
for the first yeat and then also it was payable at a progressive rate from 


aud 


———- 


year to year till the maximum was reached, but there was no provision in 
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Arrears—(Contd J: ] 
the Kabuliyat that the lessee would forfeit his rights if the reclamation 


was not made within a particular period : i ae 


Held, that the lease was beyond -doubt a reclamation lease. Srikanta 
Mridha v. Prafulla Chandra Ghosh s és 
Assessment of rent, suit for—Plaintiff's case is that the lands in suit formed 


part of his mal lands which the defendant claims as lakheraj; see Onus | 


of proof, . `` А : | m de 
——— of transfere2 company, if to be made separately—~‘‘Splitting” 
year of assessment into two periods, pre-succession and post-succession, 
.if permissible—Assignment by. one company of all its assets including 
unabsorbed depreciation allowance to another ; see Income tax me 
Attachment Civil Procedure Code (Act V of 1908), Section 60—Attachment 
by creditor of mongy due to a railway servant in his account in the 
Provident Fund on retirement, when can " be made—Valid. discharge of 
railway, if test. 
In order that money due to a | railway servant after retirement on- his 
account in the Provident Fund may be attached by a creditor of the 





railway servant it must be shown that the money had been paid to- the | 


respondent and the railway had obtained a valid discharge : 


A railway servant on his retirement filled in the necessary form asking for 
payment of money due to him on his account in the Provident Fund and . 


- the railway authorities requested the Reserve Bank to send a cheque to 

Messts. Thomas’ Cook & Sons. The appellants obtained an order of 

. attachnient on Messrs. Thomas Cook & Sons attaching money. But 

meanwhile Thomas Cook & Sons returned ‘the cheque on the ground 
that the respondent had no accounts with them. 

- Held, that the railway authorities would be discharged and the money 

would be deemed to be paid to respondént if in asking the Reserve Bank 


, to send the cheque to Thomas Cook & Sons, they were acting in accord- ` 
ance with the instructions by ‘the respondent. Nazar Mahammad 


Khan Kabuli v. Mr. J. 0.: Brownė — ' "Arta! 2 tye 
a n —, effect ОЁ; see Res judicata " 

` "Bengal Agricultural Debtors Act, Section 34—Partial stay of Civil 

Sau when arises ; see Jurisdiction _ - EET 














——~, Section 52—* Time during which 
` guch™ proceedings continued "—fProceedings, if to be bona fide; see 

Limitation ` : : ooo eee 
- ~ » Section 52 should be strictly con- 














strued ; see Limitation | + tee 


Bengal Land Revenue Sales Act, Section 6—Notice published in the 
Court of Munsiff—Munsiff by notification, Judge’s Registrar+—Irre- 
gularity ; see Revenue Salé : | — s.. 

Bengal Money-Lenders Act, 1940, extent of liability of borrower under— 
Person, not a borrower, if бап show ; see Suit on mortgage ... "m 








a mortgagor's interest ; ; see Suit on mortgage T os 


——, 1940, section 2(2)—'Borrower'—Purchaser of . 
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Bengal Money+Lenders Act, 1940; Section 2(2)—‘Borrower’—Suecessor- 

in-interest of oe ; see Suit.on mortgage ES Е 
—, Section 2 (12)—'Loan'—Vendor taking bond 
or security from the | in respect of i purchase money ; see 
Decree, re-opening of um vee 
————‚ Section 2 (12)—‘Loan’, what is—Essential 
nature of the transaction must be looked into; see Decree, re- 
opening of 











——, 1940, section 2 (22)—Decree passed before 





1st January, 1939—Execution case pending on that date ; see Promissory ^ 


note 


—; 1940, section 2(22)—-'Pending in'—*Pending 
On that date'—Suit in which decree was obta/ned; see Suit on 
mortgage 








, Section 3o (1). (c) —Limits of interest, if 
exceeded in awarding interest to the lender , see Decree, re-opening of... 
L——, Section 30 (1) (c) (ii)—Interest, calculation 











of—lnterest on mortgage debt and gendente lite at 12 рег cent—Limita- ` 


tion as tọ amount and rate.of interest ; see Decree, re-opening of m 
» 1040, section 34—Person other than borrow» 
er, if qan show the extent of liability of borrower; see Suit on 

















mortgage Ы ves "d 
- —— ——, Section 36 sub-section (1), scheme of— - 
Adjustment or agreemeuts ; see Mortgage suit Sie Cees 
, Section .36 sub-section (1) Proviso (ii), 
scheme of ; see Mortgage suit - uae 











» 1940, section 36 sub-section (6) clause G 
if applies to decrees passed on promissory note ; see Promissory note ... 
: ——  -— — , 1040, section 36 sub-section’ (6) (b), if applies 
to decree passed in suit instituted before 1st January, 1939 ; see Suit on 


niortgage M m 
Bengal Municipal Act, Section 3 (54).—Demolition order by а first class 
Magistrate is ultra vires ; ses Demolition order vs ses 


Bengal Non-Agricultural Tenancy Act, 1940, if intra vires, of the 
Provincial Legislature ; see Stay of execution ads bes 
—— » provisions of, are not 

repugnant to Order 21 Rule 24 of the Code of Civil Procedure ; see Stay 

of execntIon "T -— 
——À ——————, Section assi n 
of decree against non-agricultural tenant can be stayed; see Stay of 
execution . ero -— ETE 
— - » Section 43-—Tenant— 
Tenant includes ex-tenant remaining in occupation; see Stay of 
execution | P" s 
Bengal Non-Agricultural Tenancy (Temporary Provision) Act, 
Section 3—Forfeiture of lessee’s tenancy for non-payment of rent under 

the terms of lease ; see Suit, stay of | Vis N 
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Bengal None Agricultural Tenancy (Temporary, Provision) Act, · 7 
Sention 3—Suit, if a suit for eviotion of tenants on a ground other than 
non-payment of rent--Suit for ejectment of defendants as trespassers— Ж, 
Defendants found to he tenants ; see Suit, stay of eee soe 104 

Bengal Tenancy Act, Section 26 G deals with pure usufructuary mortgage s 
as defined in section 58 (d) of the Transfer of Property Act ; see Posses- 





sion, recovery of : m T 370 
=== ——, Section 26 G is intra vires of the Provincial legisla- : | 
"tión; ; see Possession, recovery of · - . e 0 370 





— ——, Section 48 F does not йу where the under- 
raiyati holding of the second degree was created before the Bengal 











Tenancy.(Amendment) Act of 1928 ; see Ejectment aoa? s 388 

- - » Section 48 F. is not controlled by section 4; see 
Ejectment . жө zese - 388 

: + Sections 67, 178 Proviso ia cn 
lease ; see е Arrears of rent -- vi es 139 





» Section 85 A is not ‘applicable to putni tenures ; see 


Surrender · sigs Sa eae С 393 b 





—— Section’ 192 (h)--Revenue Officer, if can record the 
particulars 45 to permanency or otherwise ofa tenancy other than the 
class of tenancies covered by clause (b)—Presumption under ‘section 103 : 
B (5); see Tenancy sé is 145 
: . Section 103 B (5)—Revenue Officer recording parti- 
culars as to permanency or otherwise of a tenancy—Tenancy not coming ` 














within Bengal Tenancy Act ; see Tenancy ^ Ж 8 145 
—— — ——— , Section 158 B (2)--Со-зһагег landlords can waive : 
their right to notice.; see Suit-for recovery of possession — ... E 360 

~ ~~, Section 158 В (2), omission to give notice under, 
effect of ; see Suit for recovery.of possession — - "T * 360 

» Section 178 Proviso—Limitation upon entire 
section ; see Arrears of rent - tee 139 
Seem БА КаК Fa ‘Section 178 sub-section e clause (i)—Intérest,. — ^^" 
recovery of ; see Arrears of rent М - prs 139 


Cable, request by, from а Mahomedan convert to her hüsband to embrace . =+. 
Islamic faith—Valid officer of Dd e ME Russian domicile ; 
see Mahomedan law . E E 212 
Case remitted for decision of questions arising on charge of law—Ancestral 
property-—Plaintiff, one of three brothers—Adoption into another 
family—Agreement between brothers to share family property notwith- 
standing adoption—Adoption declared invalid for lack of certain con- 
ѕепіѕ--Артеетепі treated as void—Claim to share by plaintiff as mem- 
ber of family—Alteration in case law during pendency of proceedings— = 
Adoption rendered valid—Claim based on plaintiffs natural rights con- 
sequently dismissed—Rights under agreement not decided because not 
mentioned-in plaint;see Ancestral property . . 7 a gh cs oc 1 
—— Law, alteration in. pending appeal—In consideration of: valid adoption of 
one brother, agreement entered into between three brothers, as to the 


Youre] + + INDEX OF CASES. 


Case (Cord Js 
Share of each in ancestral property—Adoption declared invalid for lack of 
certain consent —Ágreement treated as void—Claim to share by plaintiff 
as member of- family based on his natural right dismissed—Rights under 
agreement not decided is - not mentioned in plaint; see Ancestral 
property | : : m oes 
Census Officer, question acted by—False answer intentionally given—Sanc- 
* tion of Provincial Government, if necessary ; see Sanction ... С... 
Change i in the original disposition of the lands resulting in a diversion of the 
natural flow of the surface water from the higher tenement to the lower, 
effect-of ; see Natural right х eve бош 
Christian, 1йдап, who had been converted to Islam, if can legally: contract a 
_ second marriage, while his marriage to the Christian wife is subsisting ; 
see е Mahomedan law” - m 
—— marriage—Marriage in Soviet " Russia—Union made: dissoluble i in 
certain events—Union, if for life ; see Mahomedan law... vis 





marriage precludes the possibility of marriage with another person 
during the lifetime of the first spouse unless the first marriage has ‘been 
duly dissolved ; see Mahomedan law ve 


595° 


PAGE. 


471 


204 


95 


212 


^ 212 


213 ` 


Civil marriage at Registrar’ 's Office in London between а Mahomedan domicile " ^ 


in India and English woman cannot be dissolved by the husband handing 

to the wife a talaknama and without the decree of (Сон; see Mahome- 
ў Чап law : 2 e  * m 
‘marriage in Scotland between a Christian woman subsequently con- 
verted to Mahomedanism anda Mahomedan domiciled in British India 
cannot һе dissolved by having recourse to the provisions of persona 1 Jaw ; 
see Mahomedan law 





Civil Procedure Code, Section 11—Parties ünder whom they claim'— 
Execution creditor, if claims under the judgment-debtor ; ; see Res 
judicata | ` й 


» Section 47—Application for attachment under 
Order 21 Rule 42 of the Code of "Civil Procedure—Proceeding i in execu 
* tion ; see Execution ev oe 
——, Section 60—Attachment by creditor of money due 
to a railway isnt] in his account їп the Provident Fund on retirement, 
when can be made ; see Attachment ove m 
» Section 60—** Property ^ fadgment-debtar, acquit 
ing right or power in = of the property—Saleable interest ; ёе 
` Res judicata ` - one 











—-, Section 151—Application to set aside a decree 











ohtained by fraud on Court ; see Inherent pawer _ ae ore, 


: ——, Sections 144, 151—Petson. held to be occupying 
promise in-contempt of Court and orderéd to vacate. Appeal allowed— 
Person on other grounds not entitled to possession—No order by Court 
restoring right to possession because contempt order invalid ; see 

. Procedure ge * н m 
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_ 212 


212 
1807 
169 


` 524 


180 
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Civil Procedure Code, Section 151 is applicable to application to set aside 
the decree оп the ground that the applicant wasno party to suit and 
decree’; see Inherent power — ET 

~, Order 1 Rule 8—Plaintiffs and defendants, if both 

to be representative—Suit by inhabitants of a group of four contiguous 
villages to restrain the discharge ‘of surplus water fromm defendants’ 
mouza to plaintiffs lands in the villages ata lower level, if maintairi- 

able ; see Natural right e.’ 

——, Order 1 Rule 8—Suit by inhabitants of a. group of 

four See villages to restrain the discharge of surplus water from 

. ~the defendants’ mouza, if maintainable ; see Natural right ... - 

—— Order 9 Rule о Сава of action’ ; see Suit; 




















maintainability of - m mi 


—, Order 9 Rule 9—Cause of action, different—Suit by 
worshipper for declaration of invalidity of mortgages executed by 
former, shebait dismissed for default—Subsequent suit by shebait for 
declaration of invalidity of mortgages executed by former shebait ; see 
Suit) maintainability of | "m m 
——, Order 9 Rule 9, ifa bar— Previous. suit dismissed 
dwing to gross want of care and diligence on the part of next friend in 





























the conduct of suit ; see Suit, maintainability of m sss 

- s Order 21 Rule 43, application under Conr how 

to deal; see,Execution `. . "eee m 

—, Order 21 Rule 42, бе; disallowing a prayer for 

attachment uides is appealable ; see Execution ace nee 
—— —, Order 21 Rule 42, proceeding under— Court, if can 


enter into investigation of claims and жарайын а mate- 
rial irregularity ; see Execution g m © v 


— ————, Order 21 Rule 58, claim case ander; ode in, when. 


binding against judgment-debtor ; see Res judicata “ee: - 
——, Order .21 Rule 58, order in .claim case under, effect 











of, against whom it is made ; see Res judicata © "T 





~, Order 21 Rule 63—Claimant, if can .question the 
validity of decree under execution ; see Mahomedan Law... woe 
—————————‚ Order 21 Rule 63—Suit by attaching decree- 
holder—Judgment-debtor, if a ise d Or proper party; see Res 




















judicata ` i v. s. 
———‚ Order 32 Rule 4 (3) is not applicable to a non- 
contentions probate proceeding ; see Probate ` | „о 5 
—— s Order 34 Rule 12— Court's power to direct sale free 
from incumbrances ; see Title a ons 
- ~, Order 41 Rule 37 (1) (b)—Appellate Court, when 
admits fresh evidence ; see Mortgage iam "m 








allegation that the-properties had been п wrongfolly sold i in'execution, by 
the assignee ; s¢¢ Execution "TE m 


- Claim, falsity of, if a. ground for setting aside judgment ; see ' Mahomedan law - 


"€ 


„ Order 21 Rules 58, 90—AÀpplication based on the ` 
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Company, transferee, if entitled to have whole of depreciation allowance on 


building, plants etc., assigned to its computed on original cost of assets 
to transferor company ; see Income tax Жө; + 


Complaint falling under clause (1) (a) of section 193 of the Criminal Proce- 


dure Code—Who can order withdrawal af complaint—High Court's 
power of interference ; see Jurisdiction - se ove 


Compounding of Cerime—Public solicy—Morigage дао by wife in 


consideration of wiorigagee's promise not to prosecute her husband— 
Husband’s offence non-compoundable—Deed not enforceable—Indian 
Penal Code (Act XIV of 1860), sections 120 B, доб, 408, 420. 

Where a person seeks to escape a legal obligation which he has under- 
taken on the ground that the consideration for his undertaking was the 
other parties’ undertaking not to prosecute fora criminal offence, it is 
of the essence of the defence that the defendant shall establish а con- 
tract whereby the proposed or actual prosecutor agrees as part of the 
consideration received or to be received by him either not to bring or 
to discontiuue criminal proceedings for some alleged offence. Sucha 
contract cannot be established unless both parties know of the proposed 

` or actual proceedings. While proof that- a crime has actually been 
committed is unnecessary, each party must understand that the one is 
making his promise in exchange or part exchange for the promise of 
the other not to prosecute or continue prosecuting while reparation is to 
be encouraged where it is possible in criminal cases, insistence on repara- 
tion as consideration for a promise to abandon criminal proceedings is a 
serious abuse of the right of private prosecution. The citizen . who pro- 
poses to vindicate the criminal law must do s so in the interests of justice 
not for his own advantage. 

The plaintiffs, a bank, having discovered that K, one of their customers, 
who was related to the manager and other officials of the bank, had been 
allowed to overdraw his account to an extent greatly exceeding the value 
of the security which he offered, instituted criminal proceedings against 
K and others concerned, The proceedings were at the request of the 
parties adjourned from time to time by the magistrate. During the 
period covered by the various adjournments the amount due from K to 
the bank was determined by arbitration, various proposals for the trans- 
ferto the bank of securities and property belonging to K were made 
and finally the defendant K's wifey. mortgaged immoveable property of 
hers to the bank for Rs. 30,000. In the criminal proceedings, K had been 

. charged, with others, with offences under sections 120 B, 420, 408 and 
406 of the Indian Penal Code, only the offence under section 420 being 
compoundable, After execution of the mortgage the bank presented to 
the magistrate a petition that K might be discharged, the petition 
stating that K and the bank had made up their differences, had volun- 
tarily made arrangements for the payment of the sums due from K that 
the other accused were undergoing trial before another magistrate on 
charges framed under section 420 read with section 120 B of the Penal 
Code and on other charges and that it was unnecessary to try them in 
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° Pace 
Cont9nmdlay of Crime—(Contd. J: . etri C 
the cases in which they were joint accused with-K and- that бов "P 
‘the bank did not wish to proceed withthe case against К. The bank 
having subsequently sued the defendant for sums due on the mortgage; .- 
. she set up the defence that that instrument was invalid as having been 
executed as part of the consideration for a promise br the bank to унь» 
draw the criminal proceedings against К. sr cttm 
Held, that notwithstanding. that the bank's petition женш section о 
and not section 405 and 408, nevertheless, K having been discharged in 
respect of all the offences alleged, the bank as prosecutor Бай in effect 
stated that they had compounded a non-compoundable offence ; and that- 
as part of the terms of composition had been the mortgage granted by 
the defendant and there was evidence that she knew that fact, the 
acceptance by the bank of the mortgage was contrary to public policy, 
other action failed. "The fact that there was а debt actually due from K 
to the bank was irrelevant ina case where the agreement to abandon 
the prosecution was part of the consideration for the payment of 
that debt, ' . 
Semble: Even if there had. Љееп no sufficient evidence to, prove бей 
by the defendant of the existence of the criminal proceedings, and even 
though she would їй any. event have:come to her husband's assistance іп 
order to discharge. his civil -liability the obtaining of her security’ in 
order to-effectuate the unlawful agreement between K and ihe bank 
would have-béen sufficient to invalidate the mortgage. : ^... ©. 
Decision of the High Court, Fort William in Bengal, affirmed, but.djctum - 
that the money consideration paid to the defendant was - illusoty 
disapproved, the.position being that it was a real consideration but/wás > 
not the- only consideration .given. . The Bhowanipur Banking . > . 
_ Corporation Limited v. Srimati Durgesh Nandini Dasi С... 408 
Computation of depreciation allowance--Allowances are based since the date 
of transfer on ‘the cost of the’ plant etc? to the. assessee’ me 9t 
section -10 (2) (vi) of the Income Tax Act s e 77 451 
of depreciation allowance—Transfer by one company of all its - 
assets—-As regards the period before the transfer the allowances,are 
based on the cost of the plant etc, to the person who carried on the - 








business during that period ; see Income tax : - > ase d Co. 451 
Go-contractor, payment by, if saves limitation against other co contractors }` 

see Contract ` e: oes л 7 aM 
Concurrent jurisdiction, if can be йы by Civil Court їй matters which-. 

have been relegated to the Debt Settlement Board ; see Jurisdiction ...°: ' 416 


Contract, stranger to, suit- by—Ewceptións to the vitle—Vendors’ selling 
property—Purchaser undertaking liability to satisfy ‘creditors of 
vendors~-Purchaser, if takes property with any limitation or trust 
created in favour of third persons—Limitation Act: (TX ‘of 1908), 
section 21—-Payment by some of contractors, if saves limitation араты 
other co-contractors 


А 
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сишао Js "e Re VUES Pru PARY 
A stranger to.a contract which-reserves benefit for him anai sue On 
the contract. There are two exceptioris to this rule: the first is where ` 
the contract is so framed as to make one of-the parties to contract a 
trustee for the third, The other ‘exception covers.those cases where 
the promisor created privity by his conduct or acknowledgment or other- 
wise -constitutes:himself-an agent for third party ; ; 
«, Case laws referred to. ў 
Where property, is sold to another; the consideration for the transfer being 7 
that-the purchaser. would satisfy two creditors of the verdor named in ` 
the document of sale and release the véndor in respect of two debts but 
there was. no agreement to pay creditors of the vendor out of certain 
property nor was any definite sumof money allocated for Payment t to 
creditors. ute . 
Held, that the purchaser took Брну without any limitation and the 
purchaser cannot also be said ‘to have constituted himself a trustee for 
the creditors in respect of the property sold. Consequently the creditors 
as plaintiffs not being parties to contract cannot enforce the terms of 
contract. E ES stes . 
Where'a person'i3 a —Á— with some other persons payment by 
the latter alone would not save limitation against the former. J nan 
Chandra Mukherjee v. Morioranjan Mitra s e 327 
Contract Act, Section 23—Public policy—Mortgage executed by wife іп 
consideration of mortgagee's promise not to prosecute her husband, not 


enfdreeable—Husband’s offence non-compoundable ; see С “ 
of crime T р 408 


toe vee 


Convert to Islam, їЁ сап. obtain dissolution of marriage by following the ek 


z>, Of Mahomedan Jaw as laid down in Hedaya and Fatawa‘Alamgiri— 


Public policy ; see Mahomedan law 7 "E wor 7-218 
;Co-sharer landlords,. if can contest the legality of sale for non-service of 
notice ; see Suit: for recovery of possession e e.cc- 860 


“Counsel, right of—Presentation of a case—Points, pressing or abandonment 
of ;-see Review .-.- f 








Court, if and when. сап limit upon the father’s right of custody ; see Custody : 196 
12 » if can pass a.decree for dissolution of marriage —Russian domicile ; see 
Mahómedan law: . . та "NE. m - 212 
* ‚ when interferes with the right of father to the custody of child— s 
Actual-custody.with maternal ground parents ; see Custody ... — Cro6 


:Criminal.Procedure Code, Section 164; statement under, if can be used 
to corroborate or contradict a statement made: in Court; see 
"'i Admissibility .. P5 d 208 
—— ———-, section 195 (1). (b)]—Presidency Towns Insol- oed 
vo vency Act, section, 28 (2), каш of function under—Court ; see 
Sariction E үл атр m e. que 1338 
, section w (1) (b)—Proceeding for composition 
or scheme from its initiation before the Official Assignee to its approval 
by the Court—False affidavit before Official Assignee ; see Sanction „s 398 


ant 














бод THe CALCUTTA LAW JOURNAL. [Уо 34; 


Criminal Procedure Code, section 195 (1) (b)—Proceeding in a Court— - 


Proceeding for composition or scheme from its initiation before the 
Official Assignee to its approval by the Court—Insolvency proceeding ; 
see Sanction - vee 
—+s— ——, section 195 clause (5)—Complaint falling 
- within. clause (1) (a) of section 19§—The authority, to whom the public 
servant is subordinate, can only order withdrawal of the complaint—High 
Court cannot interfere ; see Jurisdiction - - 
Custody--7Ae Guardian and Wards Act (VIII of 18090), section 25—Safety 





and welfare of the minor, the only criterion for grant of custody by- 


Court—Imposition of limit upon the father’s right of custody. 

Section 25 of the Guardian and Wards Act, 1890, is applicable to the case 
of an application by father for restoration of the child from its miternal 

i grand parents to his custody. The child was with its maternal grand 
parents some years after the death of the mother. The section is 
applicable not only to actual but also to constructive or legal 
custody, z 

When the father of a child is alive and has not abandoned his right, the 
maternal grandfather or any other relation who has the actua! custody of 
the child must be deemed to have that custody with the knowledge and 
consent of the father, 

The father as the natural guardian ‘has the legal right to the custody of 
his child and the Court would not interfere with his right, except When 
the safety or the welfare of the child requires such interference. 

A Court will be justified in imposing limits upon the father’s right of 
custody, if the exercise of such rights would materially interfere with 
the health and happiness of the minor. Jwala Prosad Saha v, 


Bachu Lal;Gupta - vie 
mim, actual, of the child, maternal grand  parents—Father alive— 
Presumption ; see Custody 296 беа 





Father alive ; see Custody 224 iù 
Daughter, married, having a male child or having the possibility of a male 
chiid, if placed in the same footing as regards suceession ; see Hindu 

Law ET m 

2 —, married, when succeeds to the property of her father ; see Hindu 
EM Law : see the 
Daughter’s son as used by Dayabhaga, indludes the adopted son of the 
daughter’s adopted son ; see Hindu Law bee m 
Debt Settlement Board, if can decide whether any part of the liability was 





a debt or not ; see Jurisdiction АЛ, iei 


Debtor and adjudication, if can settle with his creditors out of Court; see 


Sanction - eee 
Debutter property, ownership of, to whom vesi ; see Suit for ejectment, if 


maintainable T "c 





= property, who manages; see Suit for ejectment, if maintain- 
able B see ten 


‚ nature of—Actual custody of child with maternal grand parents— 
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Decree, re-opening of—Bengal Money Lenders Act ( X B. C. of 1940 ), 
sections 2(12). 36—Re-opening of decree—Securily band Jor unpaid 
purchase money, if a ‘loan’. 

If a vendor of property feeling unable to rely on the personal credit ofjthe 
purchaser merely takes a bond or security from him in respect of the 
unpaid purchase money the transaction by itself cannot rank as a loan 
within the meaning of section 2, clause (12), of the Bengal Money 
Lenders Act, 


The term ‘loan’ has not been defined in an inelastic or rigid manner and so 
in every case the substance or the essential nature of the transaction 
must be looked into for the purpose of determining as:to whether or not 
it is a ‘loan’ within the meaning of the Act. Kunja Behari Pal v. 
Rai Satyendra Nath Das Bahadur € - 


—— —, re-opening of—Bengal Money Lenders Act (X B. C. of 1940), 
section 3o(1) (c) (ii)—Interest, calculation of—Interest on mortgage 

7 debt and pendente lite—Jnterest pendente lite calculated af 12 per cent 
—Limitation as to amount and rate of interest. 

For the purpose of determing whether the limits of interest prescribed by 
section Зо (1) (с) of the Bengal Money Lenders Act, 1940, have been 
executed in awarding interest to the lender, the total interest awarded 
is to be taken for the whole period up to the date of payment and this 
is to be compared with the amount arrived at for the same period cal- 
culated at the statutory rate laid down in section 30 (1) (c) of the Bengal 
Money Lenders Act, 1940. It is not correct to split this period into two 
parts and to apply the test to the parts separately. 

Where a decree was passed in September, 1938 oa a mortgage bond for 
Rs. 8000 as claimed on a mortgage bond for Rs. 6000, interest pendente 
lite calculated at the rate of 12 per cent per annum for 17} months and 
costs : 


Held, that the borrower was not entitled to reopen the said decree under 
section 36 of the Bengal Money Lenders Act, 1940. The decree taken 
as a whole did not make the borrower liable to pay interest at a rate 
exceeding 8 per cent, as laid down in section 30 cl. (т) (с) (ii) of. the said 
Act and it was immaterial that part of the interest in the decree was 


actually calculated at 12 per cent per annum, Ramesh Chandra | 


Bhaduri v, Jnanada Prosanna Bhaduri ni «e 


—— — —, re-opening of —Bengal Money Lenders Act (X В. C. of 1940), 
Section 36(6), clause (a) sub-clause (ii)—Re-opening of decree—Order 
refusing to re-open decree, if appealable, 

An order refusing to re-open a decree on an application under Section 36(6) 
of the Bengal Money Lenders Act is non-appealable. 

No appeal lies against an order made under Sub-clause (ii) of section 36(6) 
of the Bengal Money Lenders Act being under О. 47 R. 7(1) of the Code 
of Civil Procedure as one for review under the Code. 

As the relief in an application under sub-clause (ii) of clause (a) of section 
36 of the Bengal Money Lenders Act, ipso facto involves a re-opening of 


бот 
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Decree—(Contd, J: 


the decree, a new decree i in EO with the provisions of the Act | 


should be passed. ` Sk. Budhan Mia v. Jotindra Mohan Dutt .., 

setting aside of, on the. ground of fraud—Essentials ; see 
Mahomedan Law `` Nt 27 
—————— determining children’s shares although not administration suit, 
` df valid—Widow's claim to share in properties of ate husband—Children 
made forma] defendants—No claim for administration or direction: for 
accounts—Subject-matter of suit, only a part of deceased estate— 
Pleadings—Issue ; see Partition ' | КЫА ДИРТ. 





tenancy is under the Bengal Tenancy Act ; see Ejectment ... eee 
-—————— obtained by fraud on Court, how set aside ; see Inherent power... 


Decrees, і сап be re-opened—Debts under two decrees adjusted between ` 


parties—Mortgage bond executed in lieu thereof—Suit on mortgage 
bond —Passing of preliminary and final decrees ; see Mortgage suit ... 
Deity, if properly represented—Suit some of the Shebaits—Retraction of 
consent ; see Suit for ejectment, if maintainable ` tt ve m 
Delay in applying for amendment of written statement ; see Suit on mortgage 


Demolition order—Bengal Municipal Act (XV B. C. of 1932) section 3 clause ` 


54— Magistrate, definition of the ferim— Demolition order “у а first ом 
Magistrate, if, ultra vires. 
The definition of the term “Magistrate” in section 3(54) of the Bengal 


Municipal Act is exhaustive and does not include any Magistrate to whom. 


a District Magistrate has not made over duties under the Bengal Munici- 
pal Act. : 
So a conviction under section 330 of. the Bengal Municipal Act by such 

Magistrate is without jurisdiction. Chairman, Tollygun]: Munici- 


pality ». M. Masih Ahmed AS 2504 pe 
—  — — order by.a first class Magistrate is ultra vires—Bengal Municipal 
Act, section 3 Cl, 54—Magistrate ; see Demolition order...  . - 


Depreciation allowance—It is not a right which passes to his successor 


under the Income Tax Act, nor is it a right which can be transferred by ox 








agreement ; see Income tax $ э Т m 
allowance, computation of—Transfer by one company of all 
its assets—Transferor and transferee companies ; see Income tax m 


Distinction between property owned by an individual Hindu and property 
owned.by a Hindu: undivided family must be made by applying the 
Hindu law ; see Income tax oes cae 

Diversion of natural flow of surface water from higher tenement to lower— 
Change їп the original disposition of lands—Abondonment of the natural 
right of the superior owner ; see Natural right ses zt 

of natural flow of the surface water from the higher tenement to 
the lower—Change in the original disposition .of the lands—Effect of; 
see Natural right ss ove 

Divorce, if can be asked for—Request by cable from a Mahomedan convert 





for eviction against a lessee, if binds sub-lessee, when the `` 
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PAGE. 
Divorce—(Contd, J: | 
to her husband to embrace Islamic faith is not sufficient to constitute а 
valid offer of the faith ; see Mahomedan law eee «58 212 
Ejectment—Decree obtained against under-raiyat executed —Under-ralyat 
creating a second degree under-raiyat—No execution against second 
degree under-raiyat—Second degree under-raiyat, if bound by decree— 
Civil Procedure Code (Act V of 1908), . Section 47—Sub-lessee of an 
Í under-raiyat, if а trespasser—Sub-lessee, haw ejected—Bengal Tenancy 
Act (VIII of 1885), section 48 (c)—Bengal Tenancy Act, sec 
tions 4, 48F. 
The principle of law that a decree for eviction against lessee is binding. . ~... 
on the sub-lessee even though the latter was not a party to the suit has . 
‚‚ no application toa tenancy created under the Bengal Tenancy Act. 
A sub-lessee of an under-raiyat is not a trespasser but a tenant. | 
Section 48F of the Bengal Tenancy Act does not apply where the under- 
raiyati holding of the second degree was created before the Bengal 
Tenancy (Amendment) Act of 1928. 
Section 4 of the Bengal Tenancy Act does not control section 48F. 
The plaintiffs instituted a suit for ejectment against his under-raiyats T ` 
and R and having obtained a decree, took delivery of possession of pro- 
perty in execution through Court on 13th November, 1931. They . 
succeeded in obtaining actual possession of lands comprised in the |. . 
holding (under-raiyati) with the exception of two plots in respect of 
which a suit-for ejectment was brought against the present defendants, 
who were in occupation of those lands on the allegation that they were 
trespassers, The defendants alleged that they were ?_under-raiyats of 
second degree : 
Held, also that the only remedy of the plaintiffs was to execute the decree 
against the defendants also in the previous suit and that remedy was 
no longer open as three years had elapsed from the date of execution of 
decree against T and R. 
Also that the suit was barred under section 47 of the Code of Civil 
Procedure. 
- That the defendants being under-raiyats within the meaning of section 4 
could not be ejected except under section 48 (c) of the Bengal 
Tenancy Act. : 
That if they. were under-raiyats, they were trespassers and could be turned 
Out irrespective of any decree for ejectment having been cbtained 
against their alleged lessors. 3 
That even if the defendants were trespassers from the very beginning vis- 
a-vis the plaintiffs the right of the plaintiffs to recover Khas posses- 
sion of these lands could not accrue till the under-raiyati holding held by 
T and R was determined and 12 years had not elapsed from that time 
so the defendants could not acquire a tenancy by adverse possession. _ 
Munshi Serajul Huq Mia v. Abjal Mia - "Se 388 
з notice for, if valid—Shehaits not wishing to be associated with 
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- \ Pace. 
Ejectment—(Conid): | ; 
notice issued by some of the shebaits only ; see Suit for ejectment, if 


maintainable - m 539 
English Income Tax cases, not precedents under the Income Tax Act ; see 
Income Tax | : - tig m 451 
Eviction, decree for,'against a lessee, if binds sub-lessee, when the ‘tenancy 
is under the Bengal Tenancy Act ; see Ejectment acs ike 388 


Evidence Act, sections 13 (a), 32 (7)—Existence of permanent tenancy— 
Statements as to permanent nature of tenancy in documents, relevant 
facts ; see Tenancy ea avs 145 

+———————, section 18 (1)—Admission—Statement by a co-sharer land- 
lord admitting permanency of tenancy—Admission, if available to 

+ tenant; see Tenancy "T тө 145 

Executing Court can order execution against some of the judgment-debtors 
for proportionate amount due on mortgage though barred against 
others ; see Appeal : uu" m 495 

Execution—Assignment of immoveables by judgment debtor—Attachment of 
property—Sale—Application by assignee to set aside sale~—Application 
on grounds both of irregularities in and lack of jurisdiction for, sale— 
Competency—Code of Civil Procedure (Act V of 1908), Order 21, rule 58. 

S. L. being in debt assigned his immoveables to his brother, M, by deed 
securing only a maintenance allowance-to himself and M became recorded 
proprietor of the estate. In 1528 an execution application was made in 
respect of a money decree passed in favour of S B.against S.L. M 
was added to the application as a judgment-debtor although no judgment 
had been obtained against him, Part of the estate having been attached 
in execution of S. B.'s decree he applied for release of the attached 
properties under order 21 rule 58 of the Code of Civil Procedure on the 
ground that he was no party to the decree. The Subordinate Judge 
held M to be a representative of the judgment-debtor S; L, and dis- 
missed the application. Оп the day of the Judge’s order a compromise 

* petition was filed in the Court M undertaking to pay S. В, the sum 
due by way ofan immediate cash payment and the balance by fixed 
annual instalments, The instalments not having been paid as agreed 
the decree-holders applied for execution, M again being cited as judg- 
ment-debror. Part of the estate was again attached and then sold. М 
then applied under order 21 rule go to have the sale set aside on eleven 
grounds nine of which were allegations of various irregularities in and 
about the sale, the tenth апа eleventh alleging absence of jurisdiction 
to hold the sale. The Subordinate Judge found against M on the first 
nine grounds but held that the sale was without jurisdiction because 
the compromise deed was unenforceable in execution against M in the 
absence of any decree against him, The High Court allowed an appeal 
holding that the Subordinate Judge's decisionJ.on the first execution 
application that M wasa representative of S. L. the judgment-debtor 
concluded the case against M on the principle of ves judicata. On ap peal 
to his Majesty : 


4 
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Execution—(Contd.) : 

Held, without déciding whetlier M had been rightly or wrongfully held 
to be a representative of the judgment-debtor, that the application 
under. rule go.was misconceived since an applicdtion{;based on the 
allegation that the properties had been wrongfully sold in execu- 
tion must be made underjrule 58 and not under rule go which 
was: concerned with irregularities in publishing or conducting the 
sale, 

Quere, whether in any Court an application under rule 58 made in March 
after the sale would have been in time. ' 

Decision of the High Court affirmed оп different ке TE 
Narayan Singh v. Khartar Sah - 

= —— Code of Civil Procedure (Act V of 1908), Order 2 21, rule 42, 
application under, if a proceeding in execution—Investigation of 
claims and objections, tf permissible in a prcoeeding under Order 21, 
rule 42—Irregularity. ` ` 

Application for attachment under Order рї, rule 42 of the Code of Civil 
Procedure is a proceeding’ іп execution and comes within the purview of 
section 47 of the Code. 

So an order disallowing a prayer for attachment under Order 21, rule 42 of 
the Code of Civil Procedure is appealable. 

The Court has no jurisdiction to enter into investigation of claims and 
objections in a proceeding under Order 21, rule 42 of the Code of Civil 
Procedure, such investigation is an irregularity not merely in form but 
in substance because the decree-holder would be deprived of the protec- 
tion afforded by the attachment, 

Per Roxburgh, J.: An application under Order 21, rule 42 of the Code of 
Civil Procedure is to be dealt with exactly as any application for attach- 
ment in execution of a decree and all the appropriate provisions of Order 


21 of the Code will apply: Jagat Tarini Dassi v. Sarojranjan Pal 
Choudhury . 








» application for—Application dismissed against some of the 
mortgagor-judgment-debtors—Decree can be executed against other 
judgment-debtors for proportionate part of mortgage debt; see 
Appeal 

Expert, opinion of ; see Misdirection aes "ee 

False answer to questions asked: by census officer, intentionally given, if 
liable to prosecution without sanction of the Provincial Government ; 
see Sanction . 


Falsity of claim, if a ground for setting aside judgment ; see Mahomedan 
law 

Fedéral Court—Application for review of jugdment—Principles for guidance ; 
see Review 


Fraud, nature of, to be proved—Decree, setting aside of ; see Mahomeden 
law 


Fresh settlement, if ‘abrogates ‘the right of the tenant-Landlord getting 
lease from Government ; see Arrears of rent 
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Government Manual of the Revenue and Patni Sale Law—Rile'8 to - ps 

section 13 of Revenue Sale Law—Joint sale ; see Revenue.sále tuc 346 
Government Manual of the Revenue and the Patni Sale laws— 

Special rules and forms for drawing up notices under section 6 of the 

Revenue Sale Law have no statutory force ; see Révenue sale : o c7 846 
Gross want of care and diligence on the part of next friend of mínor, when! 

ground for setting aside of previous decision ; see Suit, main- ub 

tainability of oF wie eG 
Guardian and Wards Act, section 25—Application Бу father me restora- : 

tion of child from its maternal grand parents to his custody—Construc- ^ i 

tive or legal custody ; see Custody ` 6 Q7. 196 


Gujarahdar i in rent receipt—Recognition of tenant ; see Tenancy toc 5448 


. High Conrt cannot interfere—Complaint falling within clause (1) (а) of 
section 195 of the Code of Criminal Procedure,. to whom the public ' ` 
servant is subordinate, can only order withdrawal of the complaint ; see 
Jurisdiction , . T ac els. sBo 


Hindu impartible estate, holder of, ands junior member of the family, relation: ~ 
between—Karía in the case of partible property under thé Mitakshara ; - . 





see Income tax ‹ ive e € 508" 
~ impartible estate is joint family property and therefore. owned by the | 
family аз a whole ; see Income tax eee? щш : 508 
Hindu law—Bride removed by three gotras—Computation of three gotras ; 
^ se Hindulaw | — deo E se co RAE 


— — —— Marriage—Bride removed by three gotras—Bride falling within 
the prohibited degrees of marriage under Hindu law Computation: of 
three gotras ; see Hindu law - PSI 241 
—— —— Prohibited degrees of marriage—Rule of three ой бойда: ; 
Hon of three gotras—Specific Relief Act (I of 1877), section 42— 
Injunction, if “farther relief” —PlaintifF aut.of possession and defen: 
dant in possession—Injunction, if to be granted without а к for:- 
vecovery of possession. ы 
If a bride is removed by three gotras she would be eligible for marriage : 
even if she falls within the prohibited" degrees of marriage under Hindu 
Law. In the matter of ‘computation of trigotra rule, the gotra of bride 
groom | has to be reckoned, IE 
+ Where: a widow eXecuted three documents viz., an, Сайнаа, а deed of 
- adoption" and thirdly a petition of compromise which recited the fact of 
ИС ' adoption having been made in consideration of compromise of two 
+ probate cases, the rights'of the parties are to be determined on the final 
* document of compromise provided it was executed under circumstances ‹ 
which would make it binding. 2 ! 
. The expression “ further relief ” mentioned in th> proviso to section 42 of 
the Specific Relief Act must be relief ia relation tothe legal character :.. ~ 
orright as to property to which the plaintiff is entitled to and whose , 
title to such character or right the defendant denies or is interested to 
deny and that relief must also be appropriate to and Exo e 
conséquent on the right or title asserted, 
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i ` Hindu Iw —(Contd J: 


ES Even if injunction be considered to be “ further relief " within the mean- 
ing of the proviso to section 42 of, the Specific Relief Act i in the absence 


of a prayer far‘ ‘recovery of possession injunction cannot be granted even Я 


if the plaintiff established the tight to the present enjoyment of the 
, estate; 

on : Sa where the plaintiff -whose ‘title isdenied by the defendant is out of 
"> possession ‘and the „defendant i is in possession, the: “ further relief ” 


would be recovery of possession and а suit for declaration of title will 


not be maintainable unless the Plaintiff prayed for possession also. 
a Ви where the plaintiff is out of possession but the defendant is not in 
А possession or,is not in а position to deliver possession to the successful 


\ U plaintiff , injunction would be further relief, Aniiabala Devi s. ' 


*. Madhabindu Narain Roy . p 





son alsoz- Married daughter, having a male child or having the possibt- 


"o0 0. lity ofa, malè child, if placed on the same footing—Married daughter 


4 


~ chaving an adopted son or likely to have ап adopted son having same. 
preference. | 
“+ The expression "daughter's son” as used by the Dayabhaga includes the 
„ adopted son of the daughter." 


In order to entitle a married daughter to succeed to the property of ` “her | 


father'it is enoughiaccording to the Dayabhaga that she has the merest 
possibility of having a mile child. A daughter endowed with а son and 
one who has the possibility of getting a son are placed exactiy on the 
same footing and no preference is given to a daughter having a male 
child already over another who has only the chance of getting Оле, 

Also a married daughter-having‘an adopted son and one who is likely to 
have an adopted son have the same rights for purpose of inheritance. 

A married daughter therefore whose husband was willing to adopt a son 
and asa matter of fact adopted a son after the death of the mother 
would be entitled to succeed to the property of her father in preference 
to a son of her -fatliér's mother, Umakanta Bhattacharjee v. 
Bedbati Debi - ee ns 

Holder of Hindu impartible estate; if can be assessed as an individual ја. 


respect of income from house’ property of impartible estate -undér section- ` 


12 of the Income Tax Act ; see Income tax saath m 
of Hindu impartible estate and junior members of ‘the family, 
relation between—Karta In the case of partible property under the 
Mitakshara ; see Income tax m aes 
———-—of impartible estate is not assessable as an individual for the purposes 
of section 9 of the Income Тах Act in respect of an income received by 
him from house property forming part of the estate ; sée Income tax  .., 
1801, rights of ; see Suit, maintainability of ia t 
~—-, who can act for; see Suit, maintainability of eda s 
—»2, who can represent, in stit or proceeding ; see Suit, maintainability of ... 
Inipartible estate, holder, having provided sufficiently for his sons, may 





Succegston—Dayabkaga— Daughter's son’, if includes adapted” 
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РАС РАСЕ. 
Impartible estate—(Conid.) : быы Jat gehen? | 
invest the balance of the income for himself so far as the sons, are 
concerned ; j see Income, tax Е 5 xs vis . 508 


` 





estate, holder of, if can be assessed as ап individual ` in respect of , 
income from house property of impartible estate under section 12 of the 
Income Tax Act ; see Income tax © .. 508 

———— estate, holder of, is not .assessable to income taxas an, individual 
for {һе purposes, of section, 9 in respect’ of an, income, received by him 





from house, property forming part. of, the cstate ; see Іпсрте, tax. * se . 508 
——- estate, holder of Hindu, and junior member of the family, rela. , 
tion between —Karía in. the case of partible, property "under the Mitak-.. РЕ 
shara ;, see Income tax : oe eu 508 
> Impossibility, ít can be put forward .: asa defence ; ; 560 Prosecution "M ^ 367 
Income of impartible estate consisting of interest is the, income , of the, T "n 


UC existing holder of. the estate and who jis therefore assessable. as an indivi- 
dual in respect of it, notwithstanding the existence of, undivided, :50п5 j 
see Income е нс в 508 


income tax —Revenue —Incóne Tax-—Impartible Eskgje — Income from, Halise T 


property—Income by way of interest —Whether head of Hindu undivi- ` agi 


ded family in possession, assessable as individual—Indian Income ыы 
Act, 1922, sections 9, 12, 14. 

By section г) (0) of the Indian Income Tax Act, 1922, “the tax shall be 
payable ‘by. the assessee under the head ‘property’ in respect of the bona 
fide annual value of property consisting of, any buildings... көөнө ннн Е 
which he is the owner......... sese" * 

By section 14 (a), “the tax shall not be payable by ап assessee ‘in respect. A 

.. ofany sum which he receives as a, member of a Hindu undivided, 
family”. " 
А Hindu impartible estate is joint family property and therefore ‘owned by. M 

the family as a whole, and not by the head of it who happens ќо Бе ће. 

existing holder, еуел though the co-ownership of the junior member 

may be limited: and carry no presently existing right to joint possession. 

The holder is: ‘accordingly not assessable as an individual for the pur- 

poses of section 9 in respect of income received by him from house pro- 

perty forming part óf the estate, КИ 


i The distinction between property. owned by an 1 individual: Hindu: and; pro- 


va 


` perty owned by a Hindu ‘undivided family must. be made by applying Р 
ithe Hindu law, and if the distinction in certain, cases be somewhat fine 
‚ it isall the. more necessary ©, keep close to the Hindu, law. Broader 

and more general notions of ownership than the Hindu law affords are 
not to determine the matter because the statute to be interpreted isan 

Income-tax Act. The Act being an Indian statute, fhe distinction takes 
‚ its meaning, from the Hindu law. [n 
"Quare whether the head of the family as holder ot the estate. may be... e 
; assessed as an individual in respect of income from the.house property of — “ 
\ ‚ап impartib}= estate under section, 12 of the Act of 1922, which section 
` relates, to. income received, from “other sources? 


n. 
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Income tax -(Conid J: "EUMD 
The incomé ‘of an ipic estate ар ot interest, on the “other, 
hand, i is thé iüéome Of thé existing holder of the. estate, (who is ћете, . 
fore ‘assessable as an individual i in respect of it), notwithstanding that he, 
has sons from whom hè is not divided, and ‘whether the income he found 
to conie útider sèction 8 or Section гаа, о ава 
The hüldé бї a Hindu impartiblé' estate stands‘ ш по such relationship to Я 
the junior membérs of thé family as does the daria in the case of. , parti- j 
ble property: ппдёг the Mitakshara. “The holder of a an impartible estate, 2 


D 


income for himself so far as the sons are concerned. Single" heir. А ee 
suceéssion 18 indonsistéht with any son's having all the same right in 
respect of income as Hé would have һай! in the income of partible. рго-. 
perty: The right tS Maintenance in the former case isa right of a. 
©; chatáGtér different from that of a &o-sharer to enjoy. his share and live 
1, on his ой property by: way, oF joint, possession. The right to main- 
tenáfüóe i$ given Someimés to soñ% ОЁ thé holder. of thé impartible, , : 
estate ‘only айа sometimes to others in consequence of the impartible M 
. charactet of thé propérty, béing soinetimes a simple right of inaintenanc. | 
and sometitiiés a siniple fight toa maintenance grant of lands, It can 
only be ascribed to ctistom and it does not involve joint possession " 
with the ВЫТЬ, | 
` The point. fade in Collector ‘of Gorakhpur V. E cane Mal, “that : 
riglits af tidintenanée à 35 of an impartible ‘estate, however little they” 
may be ahd to ivhighever member théy may be extended, would not, be : 
епјӧуаЫе by апу oùe who Бай céased io be joint in respect of the : 
estate, doés hot indicate the affirwation of any disputable doctrine as 
to tlie origin of’ the right öf maintenancé бг any other doctrine which. . 
would maké j jübio? пїётїбёг&. actial #“бо-озгпегз” „or the righta “real 
right” i in the sensé negatived i in Baij Май casé, 20 : Ж 
Even whéte thé $ sons of the a Assessée have a right “to be maintained by him, i 
"where the fight arises from the ‘tack ‘that he is ‘the existing. holder of the . ў 
impartible éstate, atid whéré the right i isa right to be maintained out. oÈ. 
the сіп i income of that state in г абі sense that it could, be enforced :, 
agaltist thd à ásSéssee in default Љу the Courts, it is still not true in fact ў 
or ih lai to sa ‘that’ the income from the estate is received by the - , 
assessbii ds He iicóme of а joint Hida family | is “receivable һу. the, . | 
Бајаг itis not récéived by him on behalf of himself and his sons; but 
on his own account asthe holder by single heir succession , of the ; 
impaitiblé éstate, The Сотӣ тізѕіойег о? Тіёоте=Тах, Punjab, 
North é8t Frontier айа Delhi "Provinces, Lahore v. Dewan . 
Batiailat Dav van Kristina Kishte, Rais Lahoré irn & ie. 508 
f impattible ` estate consisting . of. . 
interest “Holder of itipartibls estate liable notwithstanding , the existence. 
of uhdivided sons j Sée'lücbiie tax” ~ TETE эн .. 508 
Income Тах Ае, séction ТӘ, rietiiré, Раоа and effect, of "depreciation, . dm 


come “т E 451 


allowance dhdé£ ;'séz Picë tax ° 
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Income . Tax Act, (XI of 1922), sections 10 (2) (vi), 26 (2)—Assignment by 
one company of all its assets including unabsorbed depreciation allow- 
ance to anolher-—Assessment of transferor company, if to be made 
sepsrately'Re : pre-succession period— Splitting ” year of, assessment 
into two periods, pre-succession and post-succession, if germissible— 
Transferee company, if entitled to have whole of depreciation allowance 
on building, plants etc., assigned to it computed on original cost of 
assets to transferor company—Section ro nature, purpose and effect of 
depreciation allowance under-—English Income Tax Act of 1918, Rule б, 
Schedule D-—English. Finance Act, 1926, section 32 and Rule гі (2), 
Schedule D. 

On the 2nd December, 1936 ‘A’ Company transferred the whole of its 

‚ undertakings, properties and assets to *B' company and since then ^B' 
company carried on both concerns as one. Ап assessment was made 
upon ‘B’ company for 1937-38 in respect of prevjous year, 1st April, 
1936 to 31st March, 1937. ‘B’ Company was assessed for the year of 
transfer in two parts, (1) from’ April 1, 1936 to December 2, 1936 іп res- 
pect of business of ‘A’ Company, and (2) from December 3, 1936 to March 
31, 1936, in respect of the working of combined concerns, At the date of 
the transfer ‘A’ Company had a large depreciation allowance of j 
Rs, 90,21,317 left unabsorbed. The Income-tax authorities refused ' 
to allow this allowance of *A' Company to be carried forward into 
accounts of ‘B’ Company. Besides allowing to the 'B' Company the 
depreciation allowance in respect of the assets of the old *B' Company 
based on the original cost to that Company for the whole yearas also 
the unabsorbed depreciation allowance in respect of original assets of 
the Company, they allowed a further depreciation allowance in respect 
af the assets acquired from “А! Company for the part of the financial 
year after the transfer. This made a total depreciation allowance for the 
year in question of Rs. 73,38,619 and against this sum was set off the 
profits of the old *B' Company's business for the whole year and of 
the acquired business for the period, December 3, 1936 to March 31, 
1937; in all Rs. 36,84,3234. (В Company claim that they are entitled 
to the balance of the unabsorbed depreciation allowance of Rs. 90,314,317 
of *A' Company and that they should be allowed to carry this forward 
into their accounts on grounds, (1) that they are entitled to it by virtue 
of specific assignment, (2) that being successor to ‘A’ Company within 
the meaning of section 26 (2) Indian Income Tax Act, they are 
entitled to it: 

Held, (1) under section 10 (1) of the Act the tax is payable by the assessee 
‘on the profits of any business carried on by him ; since no exemption 
from tax is expressly given by section 26, Indian Income Tax Act which 
merely makes successor able to pay income-tax for the year on total 
profits actually earned by the business during previous year of succes- 
sion whether accrued under predecessor or successor, Or by any other 
provision of the Act to the successor arising from the unabsorbed 
depreciation allowance of the predecessor, therefore none is given, 


Vor. 74.) INDEX OF CASE, 


© 
Income Tax Act—(Conid.) : 


(2) The depreciation allowance being a deduction permitted to the 
assessee under the Income Tax Act in respect of wear and tear of his 
plant and machinery based on its созі о him, against the profits he 
may make when carrying -on his business, is a statutory privilege 
personal to him so long as he carries on his business. When һе ceases 
to pay income-tax on his business profits through ceasing to carry on 
his business, the permission to deduct ceases; it is not a-right which 
passes to his successor under.the Income Tax Act, noris ita right 
which he can transfer by agreement and if it were intended to be so 
the legislature would have provided for it in express terms. 

The decisions of English Income Tax cases are not precedents under 
the Indian Income Tax Act. ‘The Indian Income Tax Act is different 
from English Income Tax Act in wording and effect. The present case 
must be decided on the wording of the Indian Income Tax Act alone 
taken asa whole. 

г Hence as to the computation of -the depreciation allowances for the period 
since the date of transfer those allowances are based on the cost of ‘the 
plant, etc, to the пзе, i.&., *B' Company, as under section 10 (2) (vi) 
of the Act. 

Further, as regards the pericd before the transfer the allowances are 


based on the cost of the plant, etc., to the person who carried on the . 
business during that period, 7. e., on the original cost of the plant etc, ' 


of “А' Company as under section 26 (2) of the Act, In the matter of 
indian Iron and Steel Company, Limited - СА 
—-———— sections 10 (2) (vi), 26 (2)—Assignment by опе company 
of all its assets including unabsorbed depreciation allowance to another—- 
Assessment of; transferee company, if to be made separately— 
“Splitting” year of assessment into two periods, pre-succession and post- 
succession, if permissible ; see Income tax m vee 
Indian and Colonial Divorce Jurisdiction Act of 1926, if applicable to 

` a Russian plaintiff converted to Mahomedanism, suing for dissolution of 
marriage ; see Mahomedan law m "m 
Indian Companies Act, section 32—Managing director of a company not 
submitting the list within the specified time—Previous conviction ; see 
Prosecution "m m 
indian Divorce Act of 1869 (as amended by Act XXV of 1926), 
if applicable to a Russian plaintiff converted to Mahomedanism, suing 

for dissolution of marriage ; see Mahomedan law m one 
Indian Divorce Act (as amenned by Act XXV of 1926), object ; see 
Mahomedan law T - 
Indian Succession Act, section 263—Application for revocation of grant of 
probate—Proceadings, defective in substance—Court, what to consider ; 

see Probate toe m 

. Inference —Perminent character of tenancy—Tenancy of unknown origin ; 
see Tenancy 





oon LIII 


=== —— from similar state of facts, strength of, nature of ; see Tenancy 
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Inferences, method of, application of, to be adopted ; see Тепайсу' eae 
Inherent power—Civil Procedure Code (Act V of 1908), section 151—Fraud » 


on Court—Suit; > er 
In cases involving a fraud on Court, the weight of authority i is in favour of 
the view-that an application lies under section 151 of the Code of Civil 
Procedure for exercise by Coutt of its inherent power to set aside the 
decree, though the view of Mr. Justice Henderson is that the remedy, by 
suit is the most appropriate remedy, . è 
Petitioner No ї and opposite parties Nos. 1 to 5 obtained a dectee on 


compromise. Opposite patty No; 1 subsequently applied under ` 


section 151 of the Code of Civil Procedure for setting aside the decree 


by exércise of the inherent power) the allegation being that opposite 


parties were no parties to such a suit ahd decree. 


Held, that the opposite party No. 1 was entitled to epos to the Coutt 


under section 151 of: the Code of ‘Civil Procedure the decree being 
obtained by fraud on Court. Their allegations were to be о into: 
Akina.Bibi ». Mohammad Ali Shaha ^ “ 
Insolvency—Provincial Insolvency Act (Act V of 1720), section 75 (: Du 


Insolvent when can prefer an appeal against an order in a proceeding by ' 


Receiver under sections 4 cnd 53—Right to future’ maintenance as had 


not accrued due, whether can be assigned by way of mortfage—Distinc- `| 


tion between annuity and maintenance. 


When a proceeding under sections 4 and 53 of the Provincial Insolveticy Act · 


was.started by Receiver for a declaration that two mortgages of future 
maintenance allowance by thé insolvent were liable to be Set asidé undét 
section 6 (dd) of the Transfer of Property Act but the Court found that 
the mortgages were valid and the insolvent preferred an appeal to the 
High Court. 


C 


Held, that'an appeal lay at t tlie instance: of the insolvént inasmuch as 


the insolvent can be said to bea person aggrieved by the order, A 
questiori.is fajsed which is of vital importance to the insolvent viz.; to 
what.extent the: future monthly allowance to which the insolvent is 
entitled would vest in the receiver under section 25 (5) of the Provincial 
Insolvency Act, . S 

Right to monthly allowaüce as had riot accrued due already cannot be 
assigned by way of mortgage in view of section 6 (dd) of the Transfer 
of Property Act which was introduced by the ‘amending Act of 1920, 
It cannot be said' that there could not be maintenance grant unless there 


under the personal law of the parties, 
Whether an allowance would be a maintenance Р ИТВ ог annuity would 


depend upon, the facts of each case. Anirudha Mitra v. Official с... 





Receiver ‘ : : eb "T 
‘ae Court, dorisdiokión of, if terminates on the approval of а coinpó- 
sition or scheme—Annulling of adjudicatioa ;.see Sanction ... Дк 


;1пзигапсе Act, section 7 (1) (e)—Application for refund of deposit—Insur- 
ance company carrying on business of -Life Insurance along with business 


was ап antecedent obligation on the graritor to maintain the grantee . 


Pace. 
145 


397 


528 


338 
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f| | Pacg. 
{йшй Act—(Contd.) : yee. neut] av 
in Miscellaneous Insurance—Deposit in/part of the total amount duem uS 
Discontinuance of business in Miscellaneous Insurance; see Refund: ^... ^; 491 
— „ section 7 (1i)(ej—nsurance company; if to. deposit: falle: =Y 
amount. beforerapplication for refund under section 95 see Refund! — v... : 7^2 491 
Joint sale of two or more separate.accounts, if valid ; see. Revenuersald “>...” 7 346 
Joinder of three charges under section 408 with опе under- section 468 ues TE d 
Penal Code ; see Misjoinder of charges : РЫ * 400 


Jurisdiction—Bengal Agricultural: Debtors Act. ( VIE: Вг -С. оў ath =з 
ба section 34—Civil Court, stay by—Coneurrent jurisdiction if caw be se 
exercised: by Civil, Court im matters before tke Debt Settlement Board— 3577-3: 

» Liability partly before and partly after rst January, 1940. vat 

If a debtor in his application. to the Debt Settlement Board included & 175 7:7 . 
liability partly before and. partly after the rst January, 1940: (when the - -.' 

Act was amended), the „Debt Settlement Board itself.was the only буз: 
authority which has jurisdiction to decide whether any part of the liabi- ':- 
lity was,a debtor, not. эз. К 

A question, of partial stay by the Civil-Court could arise: ways if acclaim for: 

` the period:subsequent to the rst, January, 1940, was.not included: incthe- ^^^ 
application before the Debt Settlement Board. or if the Board had: 
already, decided the question that the portion of the, claim was not а’ 
debt. . RC" 

Civil Courts should'not exercise concurrent jurisdiction in matter which .:'; 
have been relegated to the Debt Settlement Board. '"Sitaranr Bhatta- uen 
charjee; v. Pancha Muchi: $ et 416 

——— —Criminal Procedure Code. (Act V ofi 1898),. section 195 clause: 
(5)—Froper authority who сап. отӣек withdrawal of ее by ded 
servant;—Jurisdiction of High Court. . (Tt 

Under clause-(5)-of Section. 195 of the Code: of Criminal Procedure where a, 
complaint. falls-under, clause(1) (à of the: said. section it is only- the - 
authority, to, whom.the public servant: is:subordinate, who: may Order. the * 
withdrawal-of. the,complaint and the. High Court- has no: jurisdiction. to 
interfere in the matter. The Emperor v. Ramjariam Singh: +... -; ‘580 

— -————Cinjl Procedure Code (Act V of 1908)—Remand by Appellate i.c 
Court under» inherent. juvisdiction—Decision, of. trial’ Court: after». а 
vemand—Appeal from the decision:of £rial'Court—Power. of appellate 
Court to go into the main question—Interpretation of lease, . if questions. . . 
of law, '. RUE tiae ip 

When ап appeal was € ‘undenithe inherent-jurisdiction of thie Court’ , 

by the Appellate. Court to-theslower-Courtron determination'of the:mainy: "7 

‚+ point and the trial, Court decided the point then on appeal from the dette! 7: ' 
sion of the.trial Court the Appellate Court has! no- authority to re-open. ·.. heal 
the main; issue, which had'already been determined:at the first. hearing:of- - 
* the appeal. ба С ! 

Bat where the-whole, suit was: remanded Ьу, the Appellate - Court without - ЧЕТ 
determining anything then ‘оп appeal from the decision of the! trial. Court - 

: : after remand the Appellate Court can go into the whole question. This 3: ‘4 
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Juriadiction—(Contd J. ? 
powér would depend upon whether it was open to the party to appeal 
against the order of remand. 
' When an order of remand was made in the inherent jurisdiction of the 
Court there can be no appeal against the order of remand unless it 
finally decided the main dispute between the parties. 
The interpretation of a lease is a question of law, Gopal Chandta 
Chanda v. Dwarikanath Bepari -— d 535 
— —-of Court—Marriage, dissolution of—Domicile ; see Maho- 
medan law ' - s ete 212 
Karl-Khare, gift for, is not ‘vague and indeterminate; see Mahomedan 
law T vee ' 261 


Landlord and tenant—Mining. lease executed by guardians for minor— ` 
Possession to revert to lessor, if no coal | found in land--No similar term 
in confirmatory. patta executed by lessor on attaining maj rrity—No right 
to return of possession. 

In 1864 guardians of a minor, entered into an arrangement with a coal 
mining Company whereby the company took possession of certain land 
in order to get coal from it. Ап amalnama executed by the guardians 
granted the company a rhukarrari lease under which the company were 
to enjoy full rights over the land and the subsoil and contained provi- 
sions for the modification of the rents payable by the company if all i 
or any pärt of the land proved devòid of coal. Land found devoid of 
coal was to revert to the’ lessor's khas possession. The amalnama also 
contained an undertaking that the lesser would, on attaining majority, ` 
grant the company a patta according to the terms of the amalnama. 
In 1879 the lessor, having come of age, executed a patta of the land to 
the company-which recorded approval of the amalnama made certain 
changes in the payments due by the company, but contained no provi- 
sion for the reverter to the lessor of possession of land ‘found to be 
devoid of coal., In an action by the lessor for the return of possession 
of land alléged to contain:nó coal in pursuance of the amalnama which 
was said to be incorporated in the patta : 

Held : that as'the lessor, being free on attaining majority to make his 
own bargain with the campany, had failed to stipulate for the return to 
him of possession of coal-less land in granting the patta which recorded 
that bargain, his claim to possession must fail since the bargain be- 
tween the parties was to be found only in the patta and its corresponding 
kabulyat which could not be regarded as incorporating the amalnama. 
Tikait Umed-Narain Singh v. The Equitable Coal Company, 
Limited er sve 445 

Land owner, claim to Malba by—Alleged dedication—Houses attached to 
Shrine--Occupation by Sadhus—Presumption—Evidence ; see Sikh 

- Gurdwara ii ae 428 

Lease, if a reclamation lease—No provision іп the Kabuliat about the for 

fieture in'vase-reclamation is not made within a fixed period ; see Arrears 
ef rent `- abe e 139 
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Lease, interpretation of, is a question of law ; see Jurisdiction... m 
for reclamation of wasteland—Stipulation for payment of interest— 
Bengal Tenancy Act, section 178 Provise (1) ; see Arrears of rent .. 
Legislative power— Provincial legislature has power to direct stay of pro- 
ceedings for ejectment of non-agricultural tenant; see Stay of execu- 
“tion Sie - 
Letters Patent, section 35—Matrimonial jurisdiction of High Court— 
Plaintiff, a Russian, converted to Mahomedanism, suing for dissolution 
of marriage ; ste Mahomedan Law i i 
Liability for sale of one separate account is separate from liability for sale of 
other separate accounts of the residuary ; see Revenue sale... m 
Limitation—Bengal Agricultural Debtors Act (VII of 1936), section 52— 
Time during which such proceeding continued, meaning of—Whether 
section admits of any qualification such as bona fide, 
Section 52 of the Bengal Agricultural Debtors Act should be strictly cons- 
trued, The words in the section “time during which such proceedings 





continued” mean any period during which something in connection with . 


the proceeding. was going on irrespective of the fact whether the procee- 
dings were bona fide or not. 


When proceedings before the Debt Settlement Board culminated іп dise. 
missal and a review application also ended in dismissal but on appeal the. 


review application was restored but the review application was finally 
rejected the plaintiff is not entitled to the whole period from the start 
of proceedings before the Debt Settlement Board till the final rejection 
of review application for computing the period of limitation for a suit 
. for account by plaintiff. The period between the dismissal of the case 
and the filing of application , for review and the period between the 
dismissal of the review appligation and filing of appeal is to be excluded. 
Probodh Chandra Haldar v. Bani Charan Kundu. " 
——Trustee—High Priest of temple—Sutt complaining of conduct— 
Decree appointing new high priest in conformity with Civil Procedure 
Code—Temple Property vested in him—Whether a trustee—Code of Civit 
Procedure (XIV of 1882), section 539—Indian Limitation a (IX af 
1608), section 10 
A suit as mentioned in section, 539 of the Code of Civi ЕСИР was 
brought in 1897 and resulted in a decree whereby a new Sardar Panda 
was to be elected for a temple in place of the high priest whose conduct 
had béen challenged. It was stated in the decree that the newly elected 
Sardar Райда was to be trustee of all the properties dedicated to the 
service of the God established in the temple in question, that the pro- 
perties were to be vested in him as trustee, he must observe the condi- 
tlons of the trust alluding to ancient usage and as specified in а 
Schedule to the decree. Оп a claim having been brought against the 
widow of that Sardar Panda Бу the present high priest, the defente 
was sét up under article 48 of the Act of 1908 that the action was barred 
becausé more than three years had elapsed from the material date зреві- 
fied-by the article, 


^ 





485 


212 


131 


545 
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" ` Held, that notwithstanding that high priests of TT and persons in 
similar positions are orily managers or custodians of the idol or the 
institution and they are not “trustees” in the English sense of the 
word, yet as the Court had in the suit of 1897 exercised the powers 
given to it by the Court to appoint a trustee and vest the suit property 
in him, as the decree pronounced under section 539 had made the newly 
elected high priest “trustee of all’ the properties.................. devoted to 
the service" of the temple God, the property in question was in fact 
vested in him in trust for specific purpose and the action fell under 

| section 10 of the Act of 1 908, and could accordingly never become 

"* time-barred the case constituting an exception to the general rule. Sri 

Sri Baidyanathji v. Sm, Urmiia Devi ; ore - 
Limitation Act, section 1o—Decree appointing new high priest in con- 
formity with section 539 of Code of Civil Procedure of 1882—Temple 
property vested in him as trustee—Suit against the widow of the Sardar 
Panda (high priest) ; see Limitation . m m 

, Section 12 (2)—'Requisite for obtaining copies, meaning 

of—High Court Rules and Circular Orders, Rules 121, 136--Notification 














of further folios and stamps ; see Mortgage ose m 
=——- , section 21—Payment by co-contracter, if saves limitation 
agaiùst contractor ; see Contract : x oi 

, Sch. I, Art. 142—*Discontinuance of possession’ ; see 

Mahomedan law —— 5 К 
ae, Sch. I, Art. 142—Suit for partition by the daughter of 





of waqif against lier brother, the mutwalli, claiming one-third shafe in 
the property belonged to her father and included in the waqf-nama 
executed by the latter on the allegation that the waqf-nama was invalid ; 
see Mahomadan law ie i; "oen 
a foa » Sch, I, Art. 147—English mortgages executed in May and 





September, 1919—Suit brought after the passing of Amending Act XX 


of 1929 ; see Suit on mortgage © m 


+, Sch. I, Art, 182 is subject to provisions of section “48 of the 


Civil Procedure Code ; see Limitation aaa T 
= = =, Sch:'I. Art. 182 СІ, (6) cannot be availed of by decree- 
"holder-to get a'statting for limitation from the date when a decree was 
made ‘by the final ‘Court of-appéal in a refund suit—Decree barred under 
section 48 of the Code of Civil Procedure ; see Limitation ... © 
: (IX of 1908). Article 182, Clause (6), if subject to the. 
provisions of section 48 of the Civil Procedure Code—Earlier execution 
proceéding terminating in full satisfaction of decree by attachment of 
surplis sale proceeds belonging to judgment-debtor—Subsequent applica- 
tion for execution for attachment and salè of immovable properiy— 
Whether subsequent application for execution is fresh application. 
Articlé 182 of the Limitation Act is subject to provisions of section 48 of 
the Civil Procedure Code and if the execution of decree was barred 
under section 48 of the Civil Procedure Code, more than twelve years 
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Limitation Act—(Conid): — 
having elapsed. from the date of decreé, clause (6) of Article 182 of the 
Limitation Act cannot be availed of by decree-holder to get a ‘startin g 
point for’ limitation from the date when a десгее was made hy the final 
Court of appeal in a refund cuit : ` 
Wherean execution case was dismissed on full satisfaction by attachment 
of certain surplus sale proceeds belonging ta the judgment- -debtor but 


the decree-holder was compelled to refund that amount by a decree ` 


passed ina subsequent suit for refund and then the decree-holder 
filed another application for execution of decretal dues and prayed 


for revival of the execution case which had been dismissed on full ea 


satisfaction, 


Held, that the subsequent application for execitin could not be treated” ` 


as one in continuation of the former application for execation inasmuch 


a; the earlier execution proceedings had finally terminated andalso on. 
the ground that the nature of the applications was different.. Ra] ^ 
Kumari Prafulla Nalini Dassi v. Nrishingha Kumari Dassi ^... © 


503 


Mahomedan Law—Marriage, dissolution of—Plaintiff with Russian ^ ' 


domicile converted to Islam in India—Whether dissolution can be made С 


by acable by the. plaintiff to her husband —Court, if has jurisdiction 


to allow such dissolution Procedure to be followed in presenting Islam— 


Such procedure, if absolute and opposed to public policy—Marriage, if 
can be dissolved by observing the personal law of convert to Islam— 
Christian marriage, meaning of. 


Domicile for-the time being of a married pair affords the test of jurisdic- " 
tion of Court to dissolve marriage, Where plaintiff and the defendant ^ 


have a Russian domicile the Court has no jurisdiction to make a decree 


for dissolution of marriage, The plaintiff's right to obtain dissolution of ` 


marriage must be decided in the Russian Court and does not depend 


upon the personal law of her religion on the plaintiff’s conversion to - 
Islam, even assuming that such personal law forms part of the lex fori of ` 


the Indian Court. Such casesdo not come within the matrimonial 
jurisdiction of the Court under section 35 of the Letters Patent nor 
under the provisions of the Indian Divorce Act of 1869 as amended by 


Act XXV of 1926. Nordo the provisions of the йаш and Colonial | 


Divorce Jurisdiction Act of 1926 apply. 
By the amending Act of 1926 tha provisions of the Indian Divorce Act of 


1869 as regards domicile have been brought into conformity with the. 


law of England which is that the domicile for the time being of the 


married ^ pair affords the.only true test for the time being of Court toc 


dissolve marriage. 


А Christian ‘womin who is converted to Islam in a. country in which ar 
Islamic law is in force cannot disregard her domicile and if she has a А 
foreign domicile (in this сазе Russian domicile), she cannot be allowed - i 


to dissolve her Christian marriage by following the principles of 


Mahomedan law as laid down in Hedaya, Fatawa Alamgir, and other . '. 


treatises. 
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Mahomedan Law—(Contd.) 1 . 

The expression © Christian marriage” ig one which precludes the possi- 
bility of a marriage with another person during the life time.of the first 
spouse unless the first marriage has been duly dissolved by the Jex fori 
of the country in Which the parties to marriage are domiciled. 

Marriage in Soviet Russia is essentially a Christian marriage and in decid- 
ing whether any particular union of ene man and one woman is for life 
the fact that the iion is made dissoluble in certain events by the laws 
of the country where; it is entered is to be disregarded. 

Muslim jurists draw 2 a distinction between a conversion which takes place 
ia an Islamic countey! where both parties to the marriage may be brought 
before a Kasi and conversion which takes place in a cozntry which is not 
subject to the laws.óf Islam. Even if it be assumed that India is an 
Islamic country there can be no lawful dissolution of marital tie unless 
Islam had been presented to the unconverted party by the Court acting 
as Kasi. Mere request by a cable froma convert to her husband to 
embrace Islamic faith is not sufficient to constitute a valid offer of 
the faith and divorce cannot be sought on a refusal based.on such offer. 

Muslim authorities do not contemplate a case of conversion of wife to 
Islam in an Islamic country while her husband is a foreigner domiciled i in 
а foreign country. 

A convert to [slam cannot obtain dissolution of marriage by following the 
rules of Mahomedan law aslaid down in Hedaya and Fatawa Alamgiri 
inasmuch as the rules laid down there are obsolete and opposed to 
public policy. There is no equity in such a rule and it conflicts with the 
fundamenta] principles of English law which are followed in India in 
matrimonial cases. 

Mahomedan law is not the law of British India. Itisonly the law so far 
as the laws of India have directed it to be observed. 

Section 5 of the Shariat Act, 1937 (Act XXVI of 1937) haying been 
repealed by the Dissolution of Marriage Act of 1939 (Act VIII of 1959) 
the Shariat Act, 1937 is only intended to affect marriages contracted in 
accordance with Mahomedan law and not marriages between Muslims 
non-muslims. 

In the matter of Ram Kumari's case the observations that marriage might 
have been dissolved by giving proper notice to her husband or by seeking 
the intervention of Court are obiter aad no reason for this assumption 
has been stated. 

The personal law of Muslims cannot operate to dissolve a Christian 
marriage according to law of- England. Therefore a civil marriage at 
Registrar's office in London between a Mahomedan domicile in India and 
and an English woman cannot be dissolved by the husband handing to 
the wife a talaknama and without a decree of Court of law. 

But a civil marriage in Scotland between a Christian woman subsequently 
converted to Mahomedanism and a Mahomedan domiciled in British 
India cannot be dissolved by having recourse to the provisions of personal 
law i. e. to say by the husband giving talak, 


^ 
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Mahomedan Law—(Contd.) : 

Marriage solemnized under the provisions of Indian Christian Marriage 
Act (Act XV of 1872) is essentially monogamous and an Indian Christian 
who had been converted to Islam cannot legally contract a second 
marriage while his marriage to the Christian wife is subsisting Noor 
Jehan Begum v.-Eugene Tiscenko - one 212 

——————$Жа School—Wagf—Validity о/ў—=1ек а] representatives 
or their assigns if can challange the wagf—Waqif, if can appoint himself 
mutwalli—Remuneration—Possession, change of-Mowkoof—Leasehold 
property—Approprigtion—Wagf, if can be festamentary—Provision for 
reserve fund—Mutwalli eating out of the Wagf—Concurren} gift to 
objects of charity-——U}timate gift, if illusory—Miussalman Wagf Validat- 
ing Act (VI of 1913), section; 3 Proviso—Cy pres doctrine—Gift for 
Kar-i-Khair—Partition suit, when maintainable—Limitation Act (ІХ of 
1908), Schedule I. Article 142—'Discontinuance of possession’—Tijle, 

- if affected by the possession of Mutwalli, if Wagfnama be invalid—Cigil 

. Procedure Code (Act V of 1908), Order 21 Rule 63—Claimant, if can 
ў question the validity of decree under execution—Falsity of claim 
. Judgment, where to be set aside on the ground of fraud. 

Per Khundkar, F. :—General position under the Shia law of wagf in which 
the waqif appoints himself the first mutwalli and reserves to himself a 
share of the profits of 'the dedicated property as mutwalli's remuneration 
is stated thus : 7 

(а) А мації may not reservé to himself any benefit under the wagf, that 
is asa beneficiary. 

(b) When any benefit is given toa classof persons, and the wagif 
becomes adventitiously a member of that class, he may partake of 
the benefit, 

(c) He may appoint himself a mutwalli and reserve to himself а remu- 
neration as mutwalli provided that is the remuneration reserved for 
mutwalli generaly and such as could reasonably be reserved for 
them. 

(d) Не may not make a settlement for life ‘upon himself under the gaise of 
mutwalli’s remuneration, : 

(e) Gross disproportion between the remuneration reserved by the wagif 
for himself as mutwalli and the remuneration provided for subsequent 
mutwallis would ordinarily be evidence of an intention to participation as 
a beneficiary under the waqf, 

Per Mitter, F. :—AÀ waqif can appoint himself mutwalli by the terms of 
the waqfnama and make it a condition that he should receiye an amount 
of remuneratioa which mutwallis generally are to receive under the terms 
of the wagfnama. 

A wagf can be challenged by the legal representatives or those claiming 
in the right of the waqif, if it be executed without the waqif having 
any intention of divesting of his ownership and that his real intention 
was to utilise the document, should occasion arise, as.a shield against 
claims against him which may ultimately affect his worldly possessions, 
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Mahomedan Law-—q(Contd.) : De : 56 
If the facts establish that such was his intention, the waqt will have to ` 
be declared invalid. ZEE i 

Per Khundkar, F. :. The ' moment the алда of possession is made by 

the waqif:after execution- of -waqfnama, the entire property, both corpus 
and income become impressed with the trust. That share of the income 
which was to be accumulated was as much an asset of the wagf as was 
the corpus itself. -The future application of this fund to the erection of 
a mosque and Imambara or its investment in other immovable properties- ` 
would amount: to по тоге: than the conversion of one form of wealth, 
money into another form of wealth, land and buildings. It was not'a 
future appropriation, but a present appropriation tq future uses which 
would enuré to the benefit of the wagf. 


Per Mitter, Y. АП property which produces income or profits and which 
would-not be consumed by use can, be dedicated by way of waqf, except ^ 
those which "are expressly excluded’ by the Mussalman jurists. The 
Mowkoof-(property) must be capable of being delivered. The condition 
of delivery of possession does'not require that there should in all cases 
be physical delivery. “The nature of delivery depends upon the nature of 
the subject and the purpose for which the subject has to be applied 
according to the terms of the waqfnama, Ifa person grants lease and 
thereafter makes a waqf of such property he can transfer his possession 
to mutwalli by asking the Іеѕѕог їо attorn to the mutwalli or by 
authorising the mutwalli to receive the rent reserved by the lease. І 

If the wagfnama directs the income to be utilised for the object of the 
waqf; the inclusion of property previously leased out by the waqif will 
not гейде tlie waqf invalid. 


The appropriation must be of immediate effect and cannot be postponed 
or be made to depend проп а future event, whether it is likely ог 
possibly to occur ог even which i is certain to occur. Thus where the 
wadf is created by a deed, the appropriation must be from the date of 
the execution of the deed, the time'from which the deed operates. А 
Shia can make a жад by will ; ; Bakar Ali Khan ү. Anjuman Ara Begum. 
But the appropriation cannot be postponed later than the death of 
the wagif. i 


Asin the. present: case the rent aval by the lessee could have been 
applied from the time of execution of the waqfnama to the- objects of 
the wagf and on the. expiration of the lease income accruing from the - 
properties would automatically become available for the objects of the- 
waqf; the appropriation was not postponed till after the expiration of 
the lease and the waqfnama was valid. 

wo awe ЙУ cs S us E 2 | ‚ - 
As the wadif in {һе`ргезеп& case intended that the — ths to be distributed 
id. ue iube . 107 ` ў 
amongst the “ heirs" that is, his children and their descendants, - ^ 
immediately fromthe, date of.thg. execution of the- wagfnama .inthe: '." 


М 
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proportion indicated in the Shia Law of йы there was. no 


^ postpoument of appropriation and the deed of waqf was valid. 


Ger 


à 
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A provision in the waqf deed fora reserve fund to mesen events Ог -- 


to preserve the waqf properties dogs not invalidate the deed. 


make the wagf invalid, the main purpose of the wagf not being to make 
settlements on those servants. . 


` Per Curiam: A provision for smal] pension for faithful servants does not . 


Per Khundkar, $, :—There is no rule of Mahomedan law which prohibits a 
waqif either expressly or impliedly from setting aside a portion ОЁ 


the-income of the waqf for the purpose of improving and enlarging the 


corpus; such а provision stands on the same footing-asa direction to ` 


accumulate. 


г. 


Per Mitter, F. :—A мафії cannot iis a settlement upon himself or make 
it a condition that he should have to himself a part or - whole of 


the usufruct of the dedicated property. If he does the’ аа is ` 


void, 


It is lawful for a Shia waqif ‘to appoint himself mutwalli by the teris ‘of 
the waqfnama. 


The rule which requires that the waqif guo mutwalli cannot reserve to him 


a salary or remuneration more than what has been fixed for mutwallis 
generally, means that he must not make a distinction in his favour > 
between himself and other mutwallis following him. The fact that two ` 
classes of mutwallis were contemplated with different scale of remunera- . - 


tion would not make any difference, : . 
Per Curiam: There being substantiily a concurrent gift to Objects of 


charity or objects of pious ог` religious nature and there being an іпипе- ' 


diate and not postponed substantial dedication to charity, the waqf is ` 


valid under the Muslim law as interpreted by the Judicial Committee and’ 


the aid from the Musalman Waqt ушн Act has not to be purus 


by the mutwallis, 


Per Mitter, 9. : In this case the ai is valid as the ultimate gitt to 


charity is not more remote than allowed by Mussalman Waqf Validating ` DES 


Act, 1913. 


If the waqf cannot be upheld without the aid of the Mussalman Wak -- 


Validating Act, 1913, it isa good wagf asit has complied with the 
proviso to section 3 of the said. Act. 


The proviso to section 3 of the" "Mussalman Wagt Validating Act, 1913 · 


does not effect any change in the Musalman conception but simply states 


what the Muslim law is. The effect of that proviso must therefore Ье :. 
judged by the principles propounded by Muslim jurists, According to-- 


them there are two distinct principles, one of them is analogous to the. 


cy pres doctrine and the other is thit a waqf will not fail for mere ` 


vagueness or uncertainty of the object. For when the object is not 


D 


poor. The proviso to section 3 of the Mussalman Waqf Validating Act, 
1913 states that the uitintate benefit in à wagf-alaulad can also be 


specified By the waqf, the usufruct is to be applied to the benefit of the .- 
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Mahomedan Law—(Conid.) : 
impliédly réserved fot the poor or forany purpose recognised by the 
Mussalman law as religious, pious or charitable purposes of a permanent 
character, Those purposes need not be expressed in clear terms in the 

- waqfnama. If any of those purposes can be implied from the terms of 
the wagfrxmi, with the aid of principles fortiulated by Muslim jurists, `. 
the proviso’ would be complied with. The proviso contemplates an 
ultimate gift effective in law. 

The waif ia the deed designs the ultimate gift to ‘proper acts of charity’ 
and as thé benefit to'the poor is the prime concern of Muslim jurists, i 
those words imply a gift to the poor, that is, for the benefit of the poor 
and thus it is an effective gift. 

Also the waqf deed minifests an overriding intention to charity in the 5 
contingency of the failure of thé descendants of the waqif. This would i 
call in aid the cy pres doctrine. 

Per Khundkar, F. :—If the objects of the waqf are indicated with reason- 
able certainty, it is not necessary that they should be named, 

A gift for Kar-i-KAare (works of charity) is not vague and indeterminate, 
as the objects are possible of ascertainment by reference to the principles 
of Mahomedaw law, and the gift satisfied the requirements of the proviso 
to section: 3 of the Mussalman Validating Act, 1913. The fact that 
there was no specification in the deed itself of such religious and charit- 
able objects doës not make the dedication vague. 

The dissentient judgment of Ziaul Hasan J. іп Ahmadi бани у. Badrun- 
Nissan approved. 

If the expression Kári-i-Khdre doés not indicate the objects of bounty 
intendéd by thé waqf with sufficient certainty, the doctrine of cy pres 
could be-invoked ds in the présent case there is presentan overriding 
intention in- favour of charity бп failure of settlor's heirs. 

The reversion-and the right to réceive rent which were vested in the settlor 
at the time of ће wagf constitutes mowkoof (thing appropriated) under 
the Shia law, 

Per curiam :—As tlie scope and object-of a suit for partition is to convert 

' the joint possession of the co-sharers into possession in severalty, it is 
esseritial that the plaintiff should at the datë óf the institution of the 
suit bé-in pósséssión ofthe joint property either actually or constructi- 
vély. If at that material time he is in actual possession of a part of the 
joint property, or if heibé not in actual possession of any part of the 
joint property But with his co:sharér, the défendant and there is no 
ouster; the suit would be mairitainable, for Bis co-sharer's possession in 
such a:case is constructiyely his possession but if he was not at the date 
of suit in-actual possession ‘of any item of the property claimed as jolnt 
and thé-defendarit is in áctual possession of the whole on the assertion 
wf a hostile title known te the plaintiff, a suit for partition is not 
maintainable. 

The phrasé ‘discomtiduancé-of possession’ in article 142 of Schedule I of 


~ 


Mead 
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Mahomedan Law—(Contd J: 


the Liniitdtibn: Act čondotes abandonment of possession by the owner. 


-t VP 


followed by the taking’ of possession by wrong-dóer. ` 
А suit for partition by the daughter of the масі against her' brother, the 


mutwalli, Аар o: one third share in property which had belonged‘ to’ 


` her father and included in the wagfnama on the allegation that the 
waqfnama | was *üválid; i is'not maintainable. Thé suit having been’ ids- 
tituted within 12 Years from the death of the waqif, was not” һаггей, 
article 142, Sch, T ofthe Liniitátio A Act’ ‘was not applicable." Ever ^if 
the suit be а suit for possession, it'woüld tif be governéd by the’ said 


4. 


article. 


The plaintiff's title by right of inheritance, if she had the title, was not 
extinguished by adverse possessión bf the mutwalli. If the waqf had 
been vo'd the possession of the mutwalli would have been possession on 
behalf of the persons who would Pee been entitled to those properties 


on that contingency. ` qe 
П 
The waqif as mutwalli does not prescribe against himself as owner. 


The conveyarice by the plaintiff of all'hér rights in the properties comprised 
„in the waqfnaina cán: be cballénged by her ‘legal representative as Well 
as his assignee. к 

A claimant cannot be allowed in a suit under О, 21 R. 63 to question the 


` validity of the decree under execution to which . he was not a party and 
by which he " was “not ‘directly affected. NE. 


Falsity of claim by itselt i is not enough to setaside a domestic judgment 


on the ground of fraud. To set aside a decree on the ground of fraud 


the fraud alleged must be actua!, positive fraud, a nteditated and inten- . 


tional contrivance to keep the parties and the Court in ignorance of the 
facts of the case and the decree sought to be set aside must be obtained 
by that contrivance. Nawab Syed Mahammad Hashim Aii Khan 
v. iffat Ara Hamidi Begum · 677 Р "а 


Манотейап law, rulés of, as laid down іп. Hedaya and Fatawa-Alamgiri— 
Convert to Islan ĵ praying’ for dissolution of: marriage ; see- Mahomedan 








law, rules of, aslaid down in Hedaya and Fatawa-Alamgiri-- 
Equity-:Cónflict with fündámentál Bringiples 9б Fa viglish law "in ad ; 











see Mahomédan law '^ 7 ^ S% : EL M EE d 
-— law is not the law of British India ; see Mahomedan law Ke 
Maintenance} Tight fo-Sons of Holder” of ^itipáttible" éstate—Co'sharer tn 
ШЫДА: Нш family ; see Income tax ku. RE ША, 

з right to future, ife can be mortgaged; see Jnsolventy ND 

andan annuity, distinction’ between ; eee Insolvency’: see ө 


gn Baym eae n 


` Malba, claim to, by. landowner—Alleged dedication—Houses attathed to 


shrineOccupation by 8заваз-+#тезапр!ов-=# ейелге ; ; see Sikh 
Gurdwara- ^ - - И ЖЫ, tee 
Marfatdag in rent есер несой of tena nt ; sse Tenanvy. Ке 


623, 
ы 


Раси, 


261 


212 
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Marriage, dissolution of—Convert to Islam—Rules of Mahomedan law as 
laid down in Hedaya and Fatawa-Alamgiri—Public policy see Maho- 
medan law 5% - 

— ——, dissolution of—Domicile—Jurisdiction of Court ; see Mahomedan 
law — ИКТ 

—, dissolution of, decree for, if сап be passed—Russian domicile ; see 
Mahomedan law eve ave 

Married.daughter, having a male child or having ‘the possibility of a male 
child, .if placed on the same footing as regards succession ; see Hindu 
law m ees 


-— daughter, when succeeds to the property of her father; see Hindu 
aw - "T 


——— daughter having an adopted son or likely to have an adopted son has 
the same tight for purpose of inheritance ; see Hindu law... TES 
Mining lease executed by lessor on attaining majority, constructión of— 
Amalnama executed by guardian, if incorporated in the lease—Right to 





sub-soil land in which there is no coal; see Landlord and tenant sens" 


Minor, if can set aside the order of dismissal—Suit of minor dismissed for 
default of next friend due to his negligence ; see Suit, maintainability 
of Ё ТЕ T 
—==— tule of representation of, if сап be extended to Shebait ; see Suit, 





maintainability of Е $ss % 
-=== seeking to set aside order of dismissal under O. 9 R. 8 Civil Procedure 
Code ; see Suit, maintainability of Ко "m 
Misdirection—Inconsistendies in the attitude n. adopted ; se? Trial 
by jury wee ove 


——Jndian Penal Code (Act XLV of 1860) sections 302 andy 34— 
Charge to jury—Reference to standard text book, if иен = 
Opinion of expert. 

In a trial on a charge of murder, the question was raised as to whether the 
injury was suicidal or homicidal and the Sessions Judge in his charge to 
the jury teferred to Lyon’s Medical Jurisprudence a standard text book 
in dealing with the question and also referred to the opinion of .the 
doctor and the reasons on which it was based, pointing out that the 
testimony of the doctor was that of an expert and that great weight 
should be attached to it saying atthe same time that the jury might 
discard the opinion if they found that there were good grounds for 


ас. 





doing so. a | 
Held, that-neither of the directions were misdirections. Abu Pramanik 
v. The Emperor ees! mT 


Misjoinder of charges—Jndian Penal Code (Act XLV of 1860), sections 
408, 468—Joinder of three charges under section 468 with one under sec- 
‘tiongo8—Code of Criminal Procedure (Act V of 1898), sections 234, 235. 


The accused was tried in one trial on the following charges viz., (1) that f 


he, forgéd on three different dates three Port Commissioners’ receipts 
intending them to be used for cheating and thereby committed three 
effences punishable under section 468 Indian Penal Code, and (2) that he 
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Misjoinder of charges—(Conid.) : š 
committed criminal breach of trust for - Rs. 400 between 2nd and goth 
December, 1940 out of Rs.8067 entrusted to him by his employees 


Messrrs. Babcock & Wilcox Ltd., and thereby committed an offence under - 


section 408 Indian Penal Code : 


Held, the first of'the charges really amounted to three separate charges 
under section 468 Indian Penal Code, that joinder of three charges on]y 
is permitted but that joinder of these three charges along with the 
charge under section 408 Indian Penal Code is not sanctioned by section 
235 of the Criminal Procedure Code. Jugol Krishna Dey Sarkar v. 
Messrs, B. Wilcox Ltd. . - - 

Money dueto a railway servant after retirement on his account in the 
Provident Fund, when can be attached by a creditor of the railway 
servant ; see Attachment' - ove 

Monthly allowance to be due in future, right to, cannot be assigned by way 


of mortgage ; see Insolvency tos vee” 


Mortgage—Action to enforce—Second mortgagee made а party—First mort- 
gage held invalid—First mortgagor only entitled to money decree— 
Court not entitled to consider validity of second mortgage. 


A testator in 1919 executed a promissory note in favour of'R. C., and ` 


deposited with him as security the title deeds of :а house, The testator 
at the same time 'executed a bond recording the deposit and under- 
taking to repay in full with interest the amount of the note. That 
bond was never registered. The testator died in 1920, having by his 
will appointed four executors and provided that the house should not 
be sold. К. C. having died in 1921, his widow in 1930 brought an 
action against the executors to enforce the equitable mortgage created 
by the deposit of title deeds, adding as a defendant another person to 
whom the executors had granted mortgages оп the house. The trial 
judge granted the plaintiff the usual mortgage decree, The executors 
did not dispute the validity of the mortgage to R. C., but on an appeal 


by the second mortgagee it was held that the bond of 1919 created the , 


mortgage іо R C., that asit had not been registered that mortgage 
was invalid, The Court accordingly granted the plaintiffa simple 
money decree treating her as an unsecured creditor. Notwithstanding 
that the second mortgagee was no longer a proper party to the plain- 
^ tiffs action once the mortgage to К. C.; оп which she was suing was 
. held invalid, the action being then one for a mere money decree, and 
notwithstanding that the executors’ mortgages to the second mort- 
gagee could therefore not bean issue in such an action, the Court, 


instead of dismissing the action as against the second mortgagee,’ dealt - 


with that matter and decided that the second mortgagee's mortgages 
weré ultra vires the testator's executors and therefore invalid, qualifying 
that pronouncement by holding: that the mortgages were invalid only 
as against the plaintiff and other unsecured creditors, but valid as 


against the executors or persons interested in the testator’s estate other ' 


than the creditors. The Court therefore declared that the mortgages 


` 625 
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Mortgage—(Contd J: 

to Both ths plaintiff’ ‘and the зесдћа mortgagee were invalid, that the 
plaintiff and the second mortgagee were entitled to тойгу decrees, to 
be satisfied out of the próceeds ot the sale of the | house, for the s sum die 
to them. The Court further declared that its ‘adjudication did nót bind 
any other. creditor of the estate, who could be left to their ‘separate 
remedies against both mortgages, On appeal by the second mortgagee 
to the Privy Council, there béing no cross-appeal by the plaintiff against 
the declaration that the mortgage to R. C. was invalid, 

Held : that that method of dealing with the dther creditors wai'incorrect, 
apart from the fact that it was not necessary in the actión to consider . 
their rights ; that it was not proper to qualify the invalidity of the 
mortgage to R. C., by holding it invalid only as against the “second . 
mortgagee inasmuch as the mortgage if invalid for non-registration 
was invalid for all purposes, and that the only proper decree in” the suit 
was a simple money decree in favour of the plaintiff against the 
executors of В. С,, any pronouncement on the validity or otherwise of 
the second mortgagee's. morgages or the granting to him of any relief, 
being improper іп, the plaintiff's action. P. T. Krishniaswaimt 
Ayyangar v. Chevula Kamalamma m 479 

——Indian Limitation Act (IX of..1908), section HONOR 
for obtaining copies", meaning of—High Court Rules arid Circular 
Orders, Rules 121, 136—Notification of further folios‘and stamps—Code 
of Civil Procedure (Act V of 1908), Order 41, vule 27(1) (b)—Additional 
evidence, when required by Court—Transfer of Property Act (IV of 
1882), section 53—Mortgage, when voidable. 

The decree was signed on 13th March and appeal to the District Judge was: 
filed on 26th April. The plaintiff, who was appellant in that Court, 
applied for copies of judgment and decree оп 18th March ; he was noti- 
fied about the requisite number of folios and stamps on the same date as 
also, that the 25th March was fixed for delivery of the copies. These were 
supplied on the 19th March. On the 20th March, the copying depart- 
ment notified that further stamps and folios would be required, 215% 
March was a holiday. On the 25th March the applicant сапе to know 
that further stamps and folios.would be required, March 26th to March 
29th were holidays and the additional stamps and folios were supplied . 
on the 39th March, and the copies were delivered on the 31st. March : 

Held, that the appeal to the District Court was in time, as the plaintiff was 
entitled under section 12, sub-section (2) of the Indian Limitation Act to 
a deduction of period between 18th March to 315 March, as the time 
requisite for obtaining copies, Period between March 22 and March 30 
is to be considered as time requisite for obtaining copies within the 
meaning of section 12 sub-section (2). of the Indian Limitation Act as 
the delay between March апа {о March goth таз по due to the 
default of the plaintiff. As direct notice being givén to -plaintiff or his 
pleader, an entry in the register kept in the Court Offices ata place 
convenient for public inspection оп an intervening date that more 
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Mortgage—(Contd.) : ` 


folios and stamps were required, would not аїйбїй& to 4 notice to the 


plaintiff. 


When the appéllate Court i$ of opinion that withdit frésh evidence it cáfi- 


not pronounce judgment or without frésh evidence ft finds it dificult tó 
perform its functidns, then and then only it ‘admits fresh evidencé ander 
order 4t; rule 27(1) (b) of the Code of Civil Procedure. The tule ib Hot 
intended td assist a ‘party who thróügh negligence „б '©уег-сббАйденсе 
fails to produce sufficient evidence -to prove his táse ih the privi Mary 
Court. If the Court upon the evidence on the Tecord is able tà pro- 
nounce judgment or perform its functions it has no jurisdiction tò Аай 
further evidence. 

Where the mortgagor was proved to be heavily in debt àt the time ‘of the 
mortgage, the inference is that the mortgage was effected Yo ‘defekt and 
delay the creditors. It falls within the inischief of section 53 'ét the 
Transfer of Property Act and is voidable at the instance óf à ‘creditor àt 
the time Of the mortgage. 


Where the consideration for the mortgage bond is partly ‘real and valid, | 


partly fictitious but the transaction was entered into to defeat and 
delay the creditors of the mortgagor, the mortgage is silly: void ài 
regards Other creditors. : 

(N. B.—There is a conflict of judicial decision on this point ‘in the diferet 
High Courts). Jamadar Singh v. Sheikh Naiyab Ali... x 
—+———,, if void as regards other creditors—C onsideratioa, partly Teal and 


valid and partly fictitious—Transaction entered into to 'defeàt and delay. 


the creditors of the mortgagor ; see Mortgagee i s 
bond— Consideration, partly real and partly fictitious—Transaction 
entered into to defect and delay-the creditors et the thórtgägðr Mort 
gage, if valid ; see Mortgage 
~ --—.—— decree—Application for  execution—Appeal dismissed ägäinst 
some of the mortgagors—Other respondents próportiórately liable for 
mortgage debt ; see Appeal 





— --—— deed, if enforceable—Mortgage executed by wife—Mortgagor 
ignorant òf existence of criminal prosecut ión by ‘the ‘hort gagee against 


her husband—Security obtained in order to ‘effectuate the unlawful | 


agreement between husband and the ‘mortgagee ; ; see ‘Compounding of 
crime 





of mortgagee’ s promise not to prosecute her husband—Husband was 
actually indebted to the mortgagee at the time of execution of the deed ; 

see Compounding of crime m Tes 
— deed, if enforceable—Mortgage ‘executed by wife in consideration 
of mortgagee’ s promise not to prosecute her husband—Husband’s offence 
not compoundable—Penal Code, sections 120B, 406, 408, 420; see Com- 
pounding of crime Ste 





‘Mortgage Suit—Bengal Money Lenders! Act (X B. C. of 1940),. ‘section $6, 


‘deed, ‘if enforceable—Mortgage executed by wife in consideration ` 


121 
121 
121 


495 


408. 


628 THE CALCUTTA LAW JOURNAL. : [Vor. 74. 


Mortgage Suit—(Contd,) 

~ sub-section (I) Proviso (ID—Reopening of RNC Decree: if fully 
satisfied, 

The scheme of the Bengal Money Lenders’ Act of 1940 as embodied in sub- 
section (т) of section 36 seems tobe that although the Court is given 
almost plenary powers to reopen past transactions and past accounts, it 
is not permitted to disturb adjustments or agreements made more than 
twelve years before or to touch decrees which may have been passed be- 
tween parties and which were not outstanding or capable of execution on 
the 1st day of January, 1939. 

Proviso (ii) of sub-section (1) of section 36 of the Bengal Money Lenders’ 
Act contemplates the affecting of decrees which were already satisfied as 
a result of payment in Court, or out of Court or on other grounds. 

Debts under two decrees were adjusted between the parties and in lieu 


thereof a mortgage bond was executed made np of the amounts due `: 


under the two decrees, A suit was thereafter instituted on the last 
mentioned bond and preliminary and final decrees were passed. The 
decree was thereafter executed : 

Held, that the decree could not be reopened as that would affect the 
decrees previously passed and which were no longer in existence and had 
been satisfied and it would not come within the exception contained in 
the second proviso to sub-section (1) of section 36 of the Act. Тага» 
pada Banerjee v. Ajimuddin Mallik ‘is ae 


Mortgagee remedy of—Usufructuary mortgage deed containing stipulations - 


in the nature of indemnity clauses ; see Possession, recovery of -— 
0f an undivided share of а co-sharer is upon the divided share or se- 
parate allotment of his mortgagor after partition ; see Suit on mortgage... 
Mortgagor besides delivering possession of the mortgaged property to the 
mortgagee binds himself personally to repay the debt—Mortgage, an 


anomalous mortgage ; see Possession, recovery of ses fo see 
Mowkooi—Wadf ; see Mahomedan law tee х0 
under shia law—Reversion and right to receive rent; see 

Mahomedan law 


Mussaiman Wakf Validating Act, Section 3, Proviso—Gift for Kar-i 
' Khare ;ssee Mahomedan Jaw es n 
- ‚ Section 3, Proviso, contemplates an 
ultimate gift effective in law ; see Mahomedan law ae eee 
——————— M Section 3 Proviso, effect of—Cy pres 
doctrine—Vagueness or uncertainty of object ; see Mahomedan law — ... 


Muslim’s personal law cannot operate to dissolve a Christian пинка ассог- 


ding to English law ; see Mahomedan law cos -€ ` 


` Natural flow of surface water from higher tenement to lower—Change in the 
original disposition of lands—Abandonment of the natural right of the 


superior owner ; see Natural right ` s.. wen? 





flow of surface -water from the higher tenement to the е, 
diversion of—Change in the original disposition of the lands—Effect of ; 
see Natural right - sie m 
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Natural right—Owner of land at a higher level to discharge its surface water 
on to the land at lowzr level —Right, nature of—Change in the original 
disposition of land, effect ‘of—Civil Procedure Code С Act V of 1 908), 
Order 1 rule 8. 

The right of an upper land owner to throw his ‘surface water on to land at 
a lower level, is a natural right, and not in the strict sense of the word 
an easement, In other words, it isa right which is not acquired, but is 
an incident of property owing its origin to the disposition and arrange- 
ments of nature. It is incapable, therefore, of being lost by non-user 
or extinguished permanently, and the -maxim Как prescriptum 
quantum possessum" has no application. 

‘These natural rights and liabilities may be: altered by' contract or grant, 
express or implied, as wellas by enjoyment of an adverse easement 
obstructing the flow of water from the higher to the lower ground. 

The question as to the true effect of a change in the original disposition of 
the lands resulting in a diversion of the natural flow of the surface water 
from the higher tenement to the lower, whether it amounts to an 
abandonment of the natural right of the superior owner, or merely 
operates as a temporary suspension of Ње natural right by adverse 
enjoyment on the part of the inferior owner, or whether, on the other 
hand, it is only an alternative mode adopted or accepted by the inferior 
owner himself of discharging the burden which naturally rests on his 

. land, constituting thereby a recognition of the continuance of the 


natural right, isa question of fact which depends on the particular cir- | 


cumstances of a case, to be decided in’ accordance with the established 
principles of law. 

A suit by the inhabitants of a group of four contiguous village to restrain 
the discharge of surplus water from the defendants’ mouza to the plain- 
tiffs’ lands in those'villages which are ata lower level is maintainable 
under order 1 rule 8 of the Code of Civil Procedure. "There is a commu- 
nity of interest amoag the plaintiffs in respect of the cause of action or 
the relief claimed, though the lands alleged to be threatened by the 
defendants’ action belong to different owners. 

In such à suit the defendants need not be sued in a representative 


character. Natabar Sasmal v. Krishna Chandra Bera... die RE E 
Negligence of person representing Idol, if avoids the result of litigation ; see 

Suit, maintainability of se - 
Non-permenent tenancies created before the passing of Transtër of Pro- 

perty Act, were not transferdble; see Tenancy — ' m Ж 


- Notice for ejectment, if valid—Shebaits not wishing to b2 associated with 
notice issued by some of thig shebaits ‘ашу: ; see at for ejėctment, if 
maintainable © К 

Onus of proof—Revenue free and rent free title, difference between. 1 

The claim of a revenue free title is different from a claim that thé lands 
are held rent free as the latter proceeds on the assumption that the lands 
are included within the plaintiffs estate but the defendants are still 
entitled tó hold them without payment of rent to the Z2mindir. ` 
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Onus of proof—(Contd.) : 

So if the lands are claimed to be revenue free, that is Lakheraj in the 
strict sense of the word, it will be for the plaintiff to show before they 
can succeed in their suits that the lands are comprised within their estate, 
but if the defence be only a plea of rent free title, the onus of. proof will 
be on the defendants who will have to prove when and how they or 
their predecessors relieved themselves of the obligation to pay rent. 

Thus where the plaintifis case is that the lands in suit formed part of his 
Mal lands which the defendant claims as Lakheraj, the plaintiff is bound 
to give some evidence that the land was once Mal and once the plaintiff 
has prima "facie proved his case, the burden of proof is shifted on the 
defendant, Bhagirethmal Kanodia v. Jamini Ghose ... - 

Opinion of | expert ; see, . Misdirection Gi 
Order, if appealable—Order refusing to re-open a decree on an ii арй 
under section 36 (6) of the Bengal Money Lenders Act ; see Decree, re- 





opening of T 
made under section 36 (6) Sub-cl(ii) of the Bengal Money Lenders 
Act, if appealable ; ; see Decree, re-opening of Е 


— refusing. to re-open a decree on an application under section 26(6) of 
Bengal Money Lenders Act, if appealable ; see Decree, re-opening of ... 
Owner, uppec land, to throw his surface water on to land at a lower level— 
Alteration by contract or grant ; see Natural right E T 
——4 upper land, to throw his surface water onto landata lower level— 
Enjoyment of adverse easement obstructing the flow of water from the 
higher to the lower ground ; see Natural right Í — See 
———, upper land, to throw his surface water оп to land ata lower level— 
Nature of right ; see Natural right - m 
=; upper, land, to throw. ‘his surface water оп toland ata lower level, if 
lost by 1 non-user or “extinguishted d ; see Natural right E" 
maintainable - i - - 
Parties, right of, how determined—Execution of three documents, viz, 
Arpannama, deed of adoption and petition of compromise ; see Hindu 
law e.. m 
Partition—Widow’ 5 claim to share in properties of late husband—Children 
made formal defendants—Decree determining children’ s shares although 
not administration suit—Validity. 

The plaintiff was the "widow of К. P. C. the younger son of a Burmese 
Buddhist U. B. who had died intestate and she had three children by her 
deceased , husband. She brought an action against. K. P. C.'s elder 
brother K. 8. and his sister claiming a share not in the whole estate of 
K. P. C. but i in properties moveable and immoveable standing (a) i in the 
a names of К. „Б. „С. апа К. S. and (b) іп the joint names of К.Р . 

» К.Б. and U. B. The plaintiff's children меге added as defendants. 
т District, Judge, having determing t the share to which the widow was 
entitled refused to,do so in respect of the chiidren' s shares on the ground 
that the action wasa ‘partition and not an administration suit. The 
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Partition—(Conzd.) : 
High Court on appeal made an order fixing the children’s shares and 
decreeing the shares to them : 
Held, that although the suit was not one for the administration of К.Р. 
C.’s estate, there being no claim for administration in the plaint nor 


any claim for the usual direction for accounts and ‘enquiries and the 


subject-matter of the suit being only a part of the deceased's estate, yet, 


as the pleadings raised a distinct question between the plaintiff and her , 


children as to their respective shares in the properties in question and 
an issue had been framed for the purpose of deciding that question it 
'was not only competent for the Court to ascertain and declare the 
children's shares but its duty to do so. Maung Sin». Maung 
Byaung i Sie 

—— ———,suit for, by the daughter of waqif against her 779 Ње 
mutawalli claiming one-third share іп the property which had belonged 
to her father and included in the waqfnama on the allegation that the 
waqfnama was invalid, is not maintainable; see Mahomedan law 

——-——,‚ suit for, scope and object of ; see Mahomedan law ... as 

Patnidar, fractional, when can surrender bis undivided share ih the taluk ; 
see Surrender ' 


see 


bee ... 


Payment by co-contractor, if saves limitation against other co- -contractors ; 
see Contract 


Permanent character of tenancy—Tenancy of unknown origin—Inference ; 
see Tenancy 


Possession, recovery of—Bengal Tenancy ( Amendment ) Act ( VI B.C, of ` 


7 1938 ), section 26 С. if void, being repugnant to section 62 of the 
Transfer of Property. Act (IV of 1082)—Personal liability to pay in 


usufructuary morigage, if an element in mortgages contemplated by — 
section 26G Bengal Tenancy Act—Provincial Legislature, power of— 


Concurrent list, item No. 10 and Provincial list, item No. 21. 


Section 26G of the Bengal Tenancy Act is inter vires of the Provincial 
legislation, 


Section 26G of the Bengal Tenancy РИТ Act has altered the law 
with regard: to usufructuary mortgages as laid down in section 62 of the 


Transfer of Property Act, in respect of an occupancy holding. or a por- * 


tion of such holding,.in so far as it allows the mortgagor of an-occupancy 


holding in any form of usufructuary mortgage to™recover~ possession of: 
the mortgaged property after the expiry of 15 years or the period men-- 


tioned in the bond, whichever is less and is undoubtedly in conflict with 
the provisions of section 62 of the Transfer of ‘Property Act. But this 


repugnancy is immaterial as this isa matter not covered by concurrent, 


list excluded from Item No. 10 thereof, as it relates to transfer of or 


contracts relating to agricultural lands coming under Item No. 21 of the 
Provincial list and the Provincial Legislation is valid even though .it. 


tontradicts.any existing Indian Law. 


If the Provincial Legislature has power to make a legislation with SES to- 


future transfers it can certainly by virtue of its plenary powers give 
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Page. 
Possession—(Contd.) : . куа. МУ 
* retrospective ейесї to such provision - 50. as to affect transfers made be- : D 
fore 1928 : H $ 
It is only a pure usufructuary mortgage, where the only remedy of ‘the Da 
mortgagee is to remain in possession till the money is.paid, that conforms - 
to the type defined їп section 58(d) of the Transfer of Property Act, 
which comes within the purview of section 22G of the Bengal Tenancy : 
Act. Here there is no personal liability on the part of the borrower 
and the creditor's remedy is confined to possession of the mortgaged 
property. . ay 
If the mortgage deed contains a. personal covenant to pay within the 
meaning of section 68(1) (a) Transfer of Property Act and the mortgagor: - 
besides delivering possession of the mortgaged property to the mort- 
gagee binds himself personally torepay the debt, the mortgagee will 
certainly get an additional remedy and will be entitled to sue for the 
mortgage money under section 68(1) (a) of the Transfer of Property Act. 
Such a mortgage however would no longer bea pure usufructuary mort- 
gage under section 58(d) Transfer of Property Act and it could only rank 
as an anomalous or mixed mortgage, where the rights would be regulated 
by the contract between the parties. Я 
"The proper Way to construe section 26G Bengal Tenancy Actis to exclude 
from its purview allanomalous mortgages where any personal remedy 
has been given to the mortgagee and to confine it to usufruatary mort- ,. .- 
gages pure and simple as under section 58(d) of the Transfer of Pro- 
perty Act where the mortgagee has no other remedy to realise his dues 
except by remaining in possession of the lands. б. 
Where the usufructuary mortgage deed contains stipulations in the nature, .- 
of indemnity clauses by which the mortgagor undertakes. to pay interest 
ог tompensation or the whole or a portion of the mortgage money, if the 
mortgagor is dispossessed from mortgaged property or the property is 
sold for default of Government revenue or the arrangements contem- 


te 


plated by the parties are somehow upset, such stipulations are really - 
Outside the mortgage transaction and would come’ into effect only: When 
the mortgage failed : 


` 


Such contracts can only furnish cause of action for instituting a suit in the 
nature of one to recover damages or compensation. Sheikh Akbar 
Ali v. Sheikh Mafijuddin E o . 890 
Presumption—Actual custody of child,is with maternal grand parents— К 
Presumption ; see Custody m 196 
Probate—Revocation of—Civil Procedure Code (Act V of md Order 32; 
Rulé 4(3)—-Non-contentious probate proceeding—Indian Succession Act a 
(XXXIX of 1925), section 263. | И 
Order 32, Rule:4(3) of the Code of Civil Procedure is not applicable to a 
non-contentióus probate proceeding. 
When an application is made for revocation of grant of probate under ' 
section 263 ' of the Indian Succession Act on the ground that the рго- 
eeedings were defective in substancé, the Court on a consideration of all 
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Probate—(Contd Jt | $ e 


the facts of the case will have to consider whether the proceedings ‘are: 
substantially defective. Pasupati Sedbukhun v. Janaki Nath " 


Mukherjee - d өө? 
Procedure—Appellate Court—Final- décree- — pending appeal from ‘ 

preliminary decree ; see Suit on mortgage m 

г Procedure—Person held io be occupying premises in contempt of Court and 


ordered to vacate—Appeal allowed—Person on other grounds not ' 
entitled to possession—No order by Court restoring right to possession ` : 
because contempt order invalid—Code of Civil Procedure di a V d 
1908), section 151. 


In 1928 the Secretary of State granted the; KLS e РЕНЕ leases те: 
containing covenants that the Company would not assign the lease or! 
sub-let any part of the premises without the assent of the District Board 
of Revenue on pain of forfeiture of the lease. In 1933 the Company 
went into liquidation and agreed to sell to B their rights under the - 
leases subject to the assent of the Board of Revenue. B was ‘meanwhile’ 
to act as the Company's agent, pay the Government its dués and work 
the quarries for his own profit: In 1934^the Government purported: to^ 
forfeit the leases for breach of the covenant to obtain consent, and per^ 
mitted-KLW Limited to enter- the тише, which: they did, инәй. 
receiving a formal lease; ^. 


In proceedings instituted by KLS Сопрашу Limited in’ Y February, 1936, the ~ 
Privy Council held that the transfer to B was invalid because not 
registered’ ‘and that therefore the leases should not have been forfeit€d. | 
In August; 1936, KLS Company Limited, filed a petition in the action of 
February; alleging that thë Secretary of State and the manager and 
managing director of КІМ Limited were in contempt of Court in still 
being in possession of the premises after the Board's decision. The 
respondents to that petition having been held to be in contempt with: 


" 


drew from the permises. The Privy Council allowed an appeal, holding ``” 


that the Secretary of State had committed no bréach- of the injunction 


tor weré not within its terms. On petition by КІМ Limited, ‘and their. 
manager and managing director, under Sections 144 or 151 of the Code, |. 
for restitution of possession on the ground that they had been dis- 
possessed -by an order in the contempt, proceedings , which had subse- 
quent]y.been proved invalid : Ан 
Held that} the petitioners being, by virtue of he frst decision of the ` 
,Privy.,Council, trespassers, KLS Company Limited's lease. from the 
Secretary af State being still valid, and: that Company’ therefore being. 
in Jawful possession of. the premises, it could not be necessary for-the 
ends of justice that the petitioners should be restored „to possession since 
no "injury" was done to them: by the: wrongful order that they: should- 
give upthe premises made  on:theibasis that they were іп contempt of. 
Court, and-it was immaterial that they were not parties to the action by. 


` granted in the action of 1936 and that the manager and managing direc- ^" 


DEI 
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Pro cedure—(Con4.) : 
KLS Company]Limited which established that they had no right to 
possession, 

Section £3 A of the Transfer of Property Act, Оштте if it applies at all to 
an agreement to transfer a partial interest in property -such as a right to 
win minerals or cut timber and while it possibly applies only to an 
agreement to sell or otherwise dispose of the whole of a piece of real 
property, does not operate to create a form of transfer of property which 


is exempt from registration. It creates no real right, but merely rights of 


estoppel between the proposed transferor and transferee which rights 
have no operation against third persons not claiming under those two 
persons, S. N, Banerji v. The Kuchwar Lime and Stone 


Co., Ltd., z vee ces 
Proceedings for a composition or scheme—Insolvency preceeding ; see 
Sanction ` 


Promissory Note—Bengal Money Lender’s Act (X B, C. of 1940), section 6 


Subsection 6 clause (a), and section 2 clause (22)—Suit to which the act 
applies, meaning of the expression. ` 

The Bengal Money Lenders's Act is applicable to decrees passed on pro- 
missroy notes. 


Where а decree-has been ` passed before .the 1st January, 1939, but ап. 


execution case in connection therewith, is still pending on that. date, it 
will be sufficient to bring the suit within the definition as given. in.clause 
(22) of section 4^ of the Bengal Money Lender’s Act. 

The mere fact that” Subsection 6 clause (a) refers specifically to a decree 
passed in a suit will, not be sufficient to restrict. the meaning of the 
expression to pending suits, Mohini Ranjan Bhattacharjya, v. 


Surendra Chandra Ghosal jus ЗТ 
Preperty, conveyed by а deed of dedication, is absolute gift to Idol; see 
Suit, maintainability of - 


owned by an individual Hindu a that owned by a Hindu undi- 
vided family, distinction between, must be made by applying the Hindu 
law ; seg Income tax - tee 


Prosecution—ZJndian ‘Companies Act (VII of 1913), section 32, prosecution 
. under—Previous conviction under section 76 of the Act—Subsequent 
prosecution, if bad, + 
The managing Director of a company was prosecuted under section 32° of 
the Companies Act for not submitting the list as required by the section 
within the time specified in the section." He had been convicted under 
section 76 of the" Act for having wilfully party toa default by which no 
general meeting was held. There was no independent finding that the 
accused was responsible for’ default in connection with failure to hold 
the meeting and the petitioner had been punished for his failure to do 
something which it was held impossible for him to йо: 
Held, that the prosecution was pointless in view of the previous conviction, 
Obiter : . А: person cannot put forward the impossibility as a defence, if 


Paar. 


557 


338 


508 


A^ 


x 
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Prosecution—(Contd J: 
the impossibility has been due to his own default. Surendra Nath. 
' Sarkar о. The King-Emperor s m" 
== ; if legal—Intentionally giving false answer to ee asked 
by census officer ; see Sanction aes ss 
Provincial Legislature h»s power to direct stay of proceedings for eject- 
. ment of non-agricultural tenant ; see Stay of execution - - 


Public policy—Mortgage executed by wife іп consideration of mortgagee’s 
promise not to prosecute her husband—Husband’s ` offence non-com- 
poundable—Deed not enforceable ; see Compounding of crime was 

Puisne mortgagee, not made а partv, effect of-—Purchaser of mortgaged 
property at a sale in execution of decree of priorjmortgagee ; see 
Title T m 

Purchaser undertaking liability to satisty creditors of vendors— Property, 
if taken with any limitation or trust created in favour of third person ; 
see Contract eve T 

Patni Regulation, section 14 A—Reversioners, if competent to avoid 
putni sale—Person holding an interest in the putni; see Putni tenure ... 

Putni /enuie—Sale— Putni Regulation (VIII of 1819), Section 144—Rever- 
sioners of Hindu widow, if can apply to set aside putni sale. | 

Thongh the reversioners not being themselves holders of putniare not 
entitled to make a deposit under Section 14A of the Putni Regulation, 
they are.competent to avoid the sale under that section as persons hold- 
ing an interest in the putni by virtue of title acquired prior to the 
‚ sale, 

A reversioner is deemed to have interest enough in the estate to take steps 
to protect the corpus for the ultimate benefit of the persons to whom as 

* reversioners the estate shall inen go. AbdulA wal v. Uday 


Chandra Das + m 
Ratigan's Digest, proposition жыйа in Para. 89 of, is not advanced as the 
statement of a legal presumption ; see Sikh Gurdwara eae - 


Refund—Jzsurance Act (IV of 1938), sections 7, 9~-Application for refund of 
deposit—Insurance Company carrying on business of Life Insurance 
along with business in Miscellaneous Insurance—Deposit in part of the 
total -amount due~-Discontinuance of business in Miscellaneous 
Insurance—Application for refund of money in deposit in respect of 
business in Miscellaneous Insurance, if maintainable. 

Where ап Insurance Company carrying on in addition to the business of 
Life Insurance the business in Miscellaneous Insurance deposited in part 
certain amount out of the total amount due under section 7 (1) (e) of the 
Insurance Act and afterwards on the discontinuance of business in 
Miscellaneous Insurance applied for; refund of deposit in respect of 
business in Miscellaneous Insurance : { 

Held, that the Insurance Company is entitled to refund of the amount їп 
deposit in respect of business in Miscellaneous Insurance after all liabi- 
lities in respect of discontinued business have been - fully satisfied and 
otherwise provided for. 


635 
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Refund—(Conid.) : : "e 
It is nót/necessary that the Insürance Company should deposit the full 
q9 amount as required under section 7 (1) (e) of the Insurance Act before 
there'can be van application for refund under section 9 of the Insurance 

- Act. The Navajiban Insurance Company, Limited v. The 
Superintendent of Insurance, Government of India, Depart. 

i'". ment.of Commerce, New Delhi s we? 491 
——— of money: in deposit in-respect of business in Miscellaneous Insur- ` 
ance, application for—Insurance Company carrying on business of Life 

* . Insurance along with business in Miscellaneous Insurance—Deposit in 
part of the total amount due—Discontinuance of business in Miscella- 


neous Insurance ; see Refund ais eee 491 


Regulation УШ of 1819, section 14 А Я Ба 176 
Rent, assessment of, suit for—Plaintiff’s case is that the lands їп suit formed 
part of his mal lands which the defendant claims as Lakheraj ; see Onus 
* of proof : ‘ua one 574 
decree,‘if can be convertted into a money decree—Defect in procedure i 
* inthe ‘matter of execution of such ‘decree jsee Suit for recovery of 


1 








possession ` i ats es “360 


Resjudicata—Civit Procedure Code, (Act. V of 1908) sections 11, 60, Order! at 

Rules 58, :63—'Claiming under’—Execution creditor, if claims under. | 

judgment- -debtor in а suit under Order ar Rule 63—Plea of res judicata, . 

not a flea of estoppel—Res judicata between co-defendants—Attachment, : 

effect of—Order in a claim case, when binds the judgment-debtor. : 
Per Curiam: An execution creditor while claiming to take in execution 

the property of his judgment-debtor claims under the latter within the ‘ 

meaning of section 11 of the Code of Civil Procedure, Е 
САВ order ín a claim case under Order 21 Rule 58, Civil Procedure Code is’. `. 

conclusive as against the party against whom it is made and only against M zw 
_ the properties which are the subject matter of the claim case. The order ^ ^ ^" 
“"" is not binding on the judgment-debtor, if he was nota party to 

the case. | 


In a suit. by анавы decree-holder under Order 21 Rule 63 the, judgment- 
debtor may not be a necessary party. : Whether he is a proper. parigi in 
such a suit depends on the pleadings. 

In order that the doctrine of, ves judicata as between co-defendants should 
apply the conditions requisite are that (a) the co-defendants are necessary 
or proper parties in the former suit ; (b) there was conflict of interest 
between them ; (c) that there wasa necessity to decide that conflict 
in order to give the plaintiff appropriate relief, and (d) that there wasa 
decision of the question between the co-defendants. 

Attachment does not create any specific charge in the property attached 
nordoesit give a title to the attaching decree-holder in respect of 
the attached property. But attachment is the basis of the decree- . 
holder's. right to assert judgment-debtor's interest in the attached . 
property. 


~ 
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Res Judicata—(Contd.) : no ube neg hs 


Per Pal, F.: Otherwise as the word “property” ‘in section 60 of the Civil 
Procedure Code is used: in a‘very wide sense, even if the property does 
not belong to the judgment-debtor but if he has acquired any ‘right or 
power in respect of the same which acn be sold by him for his benefit 
such right or power will be seizable property within the meaning of 
the section. If the judgment-debtors have acquired a saleable interest 


against the plaintiff the creditors of judgment-debtors - 4 can take the ` 


property in execution of their decree. 
Distinction between ves judicata and estoppel stated. Sm. Radharárii 
Dassi v. Sm. Binodamoyee Dassi 
——, constructive, doctrine of—Puisne mortgagee—Prior title ; sée 


Title . m 

as between co: defendants, when applies ; see Res judicia Us 

Revenue Officer, if can survey and prepare record ‘of rights—Tenancy not 
coming within Bengal Tenancy Act ; see Tenancy А ET 


Revenue Sale—Bengal Land Revenue Sales Act, (Act XI of P 
section 6—Notice required: to be served іп the Court of Fudge of the 
District published in the Court of Munsif-—Munsif by notification, 


Judge's Registrar—Whether service of notice trregular—Substantial 


injury resulting from irregularity—Sale, if to be set aside, 
Where’ notice under section 6 of the Bengal Land Revenue Sales ‘Act 
required -to be served in the Court of the Judge of the District was 


published in the Court of Munsiff and no evidence was given to show ` 


that notice required to be served in the Court of District Judge should’ 
be published in the Court of Munsiff owing to any notion that this was 
the correct procedure, the Munsiff of Jalpaiguri being by notification 
the Judge’s Registrar; 

Held, that there was irregularity in the service se of notice under section 6 of 
the Land Revenue Sales Act of 1859 and there having been substantial 
injury by reason of the irregularity the sale was liable to be set aside. 
Province of Bengal v. Ramlal Oswal - m 

- Bengal Revenue Sale Law (Act XI of 1850), section 6, 

notice under—Omissions and inaccurate- specifications—Name of mousa 

and Sadar Jama of whole estate not mentioned—Kists in arrear and 





latest.dates of payment not separately shown for defaulting separate ` 


accounts—Kists in default wrongly stated—Such notice, if bad—Objects 
of notice—Bengal Revenue Sale Law sections 6 and 18-—Special rules- and 
special; forms, for drawing up notices,: if have. statutory force-—Non- 
` observance, if vitiates notice—Foint sale of defaulting separate shares, 


562 


if illegal—Sections 13, 14 and 21 of. the Revenue Sale Law—Such sale if `~ 


inconsistent with provisions and, objects of Act and if creates 


- anamalies—Advantages of separate sale of defaulting separate shares, 


discussed. 

Two separate shares of a Khas Mehal ше, їп теср of which separate 
accounts were opened under section 10 of Act XI of 1859, having fallen- 
into arrears were sold under the Act in a joint sale and purchased by 
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PAGE. 
Revenue Sale—(Contd.) : 

the defendant. Ina suit by the proprietors of the defaulting separate, 
shares seeking to impeach the sale on the grounds that the joint sale 
was illegal and that the notice under section 6 was bad asit did not 
tention „а! the necessary particulars and as some of the particulars it 
mentioned were inaccurate and misleading. As regards the errors of 
Omission, the complaint is that it did not specify the name of the mouza 
or the Sadar Jama of the whole estate, and further, that the Kists in 
arrear and the latest dates of payment are not separately shown for the 
two defaulting separate accounts, As regards the inaccurate particulars, 
it is alleged that the notice actually gives a wrong statement of the Kists 
in, default : 

Held, that the provisions of sections 6 and 13 of the Revenue Sale Law 
that a notice of sale shall specify “ the estates or shares of estates 
which will be sold, ” and that where the Collector has opened a separate 
account or accounts, the share or shares tobe excluded from the sale 
shall also be specified must be construed with reference to the object 
which a notice of sale has in view, namely, that, it must enable likely 
purchasers to know exactly what is going to be sold and to ensure 
thereby reasonable competition, The test of a valid notice under 
section 6 must, therefore, be as to whether the specification of the 
estate or share of an estate therein, as the case may be, is sufficiently 
definite from this point of view and no hard and fast rule can Бе laid 
down as to what will constitute such sufficiency, It must depend upon 
the particular facts of each case, 

The special rules issued and special forms prescribed by the Board of 
Revenue for drawing up the notice of sale, which will be found in the 
Government Manual of the Revenue and the Patni Sale Laws, have no 
statutory force, not being framed under any authority conferred by 
the Act. They are in the nature of administrative directions to Govern- 
ment's own officers. So, if any of the particulars therein specified are 
omitted, the omission will not necessarily vitiate the notice, provided 
the particulars given may be sufficient to identify the estate or share of. 
an estate to be sold, and give prospective buyers full information as to 
what they are invited to bid for. 

Either in selling an estate or selling a share in ап estate, it is unnecessary, 
and it may in fact not be possible always from the Collector's records 
to specify the mouza or mouzas of which the estate or the share is com- 
posed. So, non-mention of mouzah in a notice Of sale isnot at alla 
material omission. 

Section 13 makes it clear that there can beno sale of separate shares 
unless separate accounts have been opened. Secondly, it shows that a 
separate share for which a separate account has been opened cannot be s 
put up to sale merely because that share is in default, The estate asa 
whole must itself be liable to sale for arrears, — 

It may well be that though а separate share is in default, there is a surplus 


э, 
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Revenue Sale—(Conid.) : 
in the general account of the estate, and in that case the share will Бе 
exempt from sale, 

It appears fairly certain that. ifa separáte sale is held of each defaulting 
share in separate account, there сап be no question of its contravening 
any of the provisions or declared objects of the Act. 

Disadvantages, .difficulties and anomalies ОЁ a joint sale discussed and 
explained. І 

The гше laid down by the Board of Revenue in Note 8 to section 13 in 
the Government Manual authorising a joint sale is not a statutory rule 
and can have no legal effect whatever, if upon a construction of the Act 
a joint sale is found to be unwarranted. 

The wor2s, “ charged with the separate portion or the aggregate of the 
separate portions of Jama assigned thereto " in section 13 contemplate 
that where, on a separate sale. several separate accounts are purchased. 
by one and the same person, the several separate accounts will be merged 
into one in the hands ОЁ a common purchaser, and do not necessarily 
indicate a joint sale of a number of defaulting shares in one lot. — 

In a case where there is a possibility that the arrears due upon one or more 
of the separate shares advertised for sale, if realised, would be sufficient 
to wipe off the demand against the estate as a whole, the Collector shall 
be bound to proceed with the sales of the separate accounts seriatim, 
stopping only when he finds that by appropriating the purchase money 
of each share sold to the liquidation of its own arrears, the estate asa 
whole is freed from its liability for arrears of revenue in the general 
account, 

A joint sale of two or more separate account is contrary to law and cannot 
be supported. Bibi Sakina Khatoon v. Kshirode Chandra 
Manna Е oo 346 

— Bengal Lind: Revenue Sales Act (Act XI of 1859), 
sections 3, 10—Last date of payment—Notification by Board of Revenue, 
if applies to separate accounts —Separate account, opening of, effect of— 
Closing of separate account at the time of sale of entire estate, legality 
of —Blending of separate accounts. 

‘The notification by the Board of . Revenue in pursuance of section 3 of the 
Bengal Revenue Sale Law, 1859 fixing the latest. date for payment does 
not apply to separate accounts opened under section 13 of the said Act, 
but to entire estates, Р 

The only effect of opening ОЁ separate account is to confer the privilege 
defined in section 3 of the Revenue Sale Law on the recorded proprietors 
of the separate account. 

Hence in this case though the annual revenue of the whole Touzi was тоге 
than Rs. 100 and the annual revenue of each separate account is less than 
Rs тоо, arrears due from the separate account fell due according to 
Kists in Dowl Kabuliats, which were according to the Bengali 
year. 

it is legitimate for the pem te change the Dow] Kistibandi in 
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Revenue sale—(Conid.) : 
agreement with the Crown, the last of such agreements only is material. 
When section 10 of the Bengal Revenue Sales Act speaks of separation of 
liability, it does not directly contemplate the separation of liability 
to pay according to the Doul Kistibandi, but the separation of liability 
for sale in default of payment according to the Kists notified in 
section 3 of the said Act. 
The last sentence of section to of the Bengal Revenue Sale Law, 1859 
which lays down that the separate liability of the proprietor of the 
Separate accouat commences from the date on which the Collector 
records his sanction ` to the opening of that account is to be read with 
section 13. 
The liability for sale of one separate account is separate from the liability 
for sale of other separate accounts or of the residuary that is left after 
the opening of the separate accounts. d 
So in case the residuary is in default on the Kist date as fixed according 
to section 3 after the opening of a separate account carved out from the 
residuary, that separate account cannot be put up to sale in the first 
instance in that event. | 
Тһе closing of. separate account on the date fixed for sale of entire estate 
and the blending of two accounts of arrears—one for the period anterior 
and other ‘subsequént to the abortive sale of the residuary estate were 
legal, —— 
А revenue paying estate belonged to the three sets of proprietors of whom 
two sets opéhéd two separate accounts on different dates so that the 
estate ultimately came to be comprised of two separate accounts and 
one residuary account. As the „proprietors of the residuary share did not 
. pay theaiioünt due from the residuary share for the September Kist, 
` it was advertised for sale by the Collector and on the date fixed for sale 
the amount of bid not having reached the amount for which it was 
advertised, the sale was stopped and a declaration under section 14 of 
Bengal Revenue Sales Act was made and that not having been complied 
with the ‘separate accounts were closed andthe whole estate was adver- 
tised for sale. 
As the proprietors of the residuary did’ not pay: the revenue for the 
January Kist the advertised demand for which ‘the ‘entire Touzi was put 
up for the sale included the amount of January Kist. The amount of 
arrears of the entire estate was not disputed : 
Held, that the ‘procedure followed by the Collector under section 14 Of the 
Bengal Revenue Sale Law was perfectly legal and the sale was good, 
Manmatha Nath Mukherjee v. Ananga Kumar Mukherjee — ... 
Revenue Sales Act, section 3—Latest date—Separate accounts opened 

‘under section 13 ; see Revenue sale : - a 
- » section 10—Separation of liability, meaning of ; see 
Revenue sale iis a 
, section 10 isto be read with section 13—Separate 
liability ; see Revéüue sale 1 E 
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Revenue Sales Act, section 13—Arrears due from separate account—Kists _ 


in Dowl Kabuliat ; see Dow! Kistibandi 1 in agreement, how changed ; see 
Revenue sale ii as 
› section 14—Closing of separate account on the date 
fixed for ši of entire estateand the blending of two accounts of 





arrears ; see Revenue sale ss es 
Revenue Sale Law, section 6--Non-mention of Mouzah in a notice is not a 
material omission ; j see Revenue sale ses ses 








— » section 6—Valid notice, test of—Specification of estate 
or share on estate—Sufficiently definite ; see Revenue sale ... T 
. section 13—Several separate accounts purchased by 
one and the same person—Manager of several- ‘separate . accounts into 











one ; see Revenue sale - I 
, Section 13, scope of ; see Revenue sale... | sse 
——— ——— ———-, section 13— Opening of separate account, effect of— . 
Privilege ; see Revenue sale ooo С 
Revision, landlords, if can be subject matter of wagf. under Shia law ;.ѕее 
Mahomedan law T € 
Revesioners, if competent to avoid putni sale under section 14 A of. Putni 
Regulation ; see Putni tenure "T - 


Review-——Alications in Federal Court—Principles for guidance— Appellant, 
success of—Counsel, right of. 

The Federal Court sits not asa Court of appeal from its own . decisions, 
nor entertains applications to review on the ground only that one of 
the parties in the case conceives himself to be aggrieved by the decision. 
The Court of last resort should observe the maxim interest republica ut 


sit finis litem, The Federal Court is not а Court of last resort in the - 


sense in which the Judicial: Committee or the House of Lords тау. Бе so 
described ; but it is the highest tribunal sitting in India and no appeal 
lies without leave from any decision given by it in the exercise of. its 
appellate jurisdiction. 

The power which, the Federal Court. has for rehearing , for the purpose of 
changing judgment is one to be exercised with extreme caution and only 
in very exceptional cases, such as those given in Rajunder Narain Rae v. 
Bijai Govind Sing ; Venkata Narasinha Appa Row v. Court of Wards and 
Srimantu Raju Yarlagaddu Durga v. Srimantu Mallikarjumna, 

The appellant must succeed by the merits of .his own case and not on.the 
laches of his opponent. 

It is a matter for counsel’s discretion how a case іѕ to be presented to the 
tribunal and which points are to be pressed or abandoned, Raja 
Prithwi Chand Lall Choudhury v. Rai Bahadur Sukhraj Rai. ... 

Right of upper land owner to throw his surface, water оп to land at a lower 
level, if can- be altered by. contract or grant—Enjoyment of adverse 
“easement obstructing the flow of water from the higher to the lower 
ground ; see Natural right wae eee 

of upper land owner to throw his surface, water on to land at a lower 
level, if lost by non-user or extinguished permanently ; see Natural right 
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Right to future maintenance (not accrued due). if can be mortgaged ; sée 
Insolvency бө ies 
to return ОЁ possession—Arrangement with a coal mining company and 
grant of Amalnama by guardian for minor—Amalnama contains provi- 
sion as to revest to Jessor, of land, if no coal found in land—No similar 
term in confirmatory,potta executed by lessor on attaining majority ; see 
Landlord and tenant Е a 
Russian converted to Mahomedanism, where can obtain dissolution of 
marriage ; see Mahomedan law is A 

Sale, effect?of—Want of notice to co sharer landlords vider section 158 B (2) 

of Bengal Tenancy Act ; see’ Suit for recovery of possession... Tb. 
—— , joint—Disadvantages, difficulties and anomalies ; see Revenue sale — ... 

——— of one separate account, liability for, is separate from that of other 

separate accounts of the residuary ; see Revenue'sale - - 

—— of separate shares for arrears, how conducted ; see Revenue sale ie 

Sanction—Jndian Census Act (XXIV of 1939), sections 10 and 11—Giving 

Jalse answer intentionally to questions by census enumerator—Proceed- 
ings taken under Indian Penal Code (Act XLV of 1860)—Sanction 
of Provincial Government not obtained—Procecdings, if without 
jurisdiction. 

The accused person intentionally gave false answer to questions asked him 

< by the Census Officer. Proceedings were taken against him under the 

Indian Penal Code without the previous sanction of the Provincial 
Government : 

Held, that no such possession could be instituted except with the previous 
sanction referred to in section 10 of the Indian Census Act. 

Per C.F.: It was open tothe person who was prosecuted іп this case 
to draw the attention of the Magistrate to sections 10 and' ІІ of the 
Indian Cénsus Act and then when the Magistrate had satisfied himself 
that this prosecution did arise out of the provisions of the Census Act 
referred to in sections 10 and 11 thereof, it was his duty to proceed no 
further in the matter. The Emperor э. Haridas Ukil ... sus 

Indian Penal Code (Act XLV of 1860), section 200—Using false 
affidavit in a proceeding before Oficial Assignee—Proceeding for compo- 
sition or scheme before the Official Assignee, if іп relation to the Insol- 
vency proceeding—No complaint in writing made under section 195 (1) 
(b) of the Code of Criminal Procedure (Act V ‘of 1898)— Magistrate, 
if debarred from taking cognisance of the offence—Settlement with 
creditors out of Court, if permissible. 

A proceeding for composition or scheme from its initiation before the 
Official Assignee to its approval by the Court isin relation to the 
Insolvency proceeding itself and as such isa proceeding in a Court 

within the meaning of section 195 (0) (b) of the Code of Criminal 

Procedure. 

So an offence alleged to have been committed by using a false affidavit 
before the Official Assignee by submitting a scheme or composition in 
which the accused included, the name of à creditor although his claim 
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Sanction—(Conid): . 


was given up before, isin relation to such preceeding and cannot be . 


taken cognizance of by a Magistrate without a complaint in writing by 
- . that Court. 

Proceedings fora composition or scheme is in relation to the original 
insolvency proceeding and in order to bring it into this relation to 
the original proceeding it is not necessary that it should be carried 
to Court. 

The Official Assignee in discharging his function under section 28 (2) of 
the Presidency Towns Insolvency Ас“ is not a Court within the meaning 
of section 195 (1) (b) of the Code of Criminal Procedure. 

A debtor after adjudication cannot settle with his creditors out of Court, 


which is only possible by a composition or scheme under the Presider.cy 


Towns Insolvency Act. 

The jurisdiction of the Insolvency Court does not terminate even on the 
approval of a composition or scheme and though the adjudicaticn is 
annulled the composition is made with the approval of the Insólvency 
Court and the Court retains jurisdiction to give effect to it. 

The proceedings in Insolvency do not terminate even on the annulment of 
adjudication on the approval of a composition or scheme. The effect of 
the approval of scheme is to substitute the scheme for the bankruptcy 
and it remains under the control of the Insolvency Court. Kedar Nath 
Sen v. Amulya Ratan Sanyal " oes ee 

Scheme, approval of, effect ofÍ—Insolvency proceeding ; see Sanction die 
Second mortgage, validity of, if can be pronounced—Suit by first mortgagee, 
second mortgagee being made a party—First mortgage invalid for all 


purposes ; see Mortgage "a m 
Security, if transferred—Partition after mortgage—Mortgagee of an undivid- 
ed share of a co-sharer ; see Suit on mortgage vee tee 





y transfer of, after partition— Partition, nature of; see Suit on 
mortgage . "m 





——-, when transferred—Pa:tition after mortgage—Partition must be 
fair and proper one—Substituted security ; see Suit on mortgage ME 
Separate account, closing of, on the date fixed for sale of ,entire estate and 
the blending of two accounts of arrears, if legal ; see Revenue sale ses 
account, liability for sale of, is separate from that of other 
separate accounts of the residuary ; see Revenue sale eee E 
Settlement, fresh, if abrogates the right of the tenant—Landlord getting 
lease from Government—Obligation to the tenant ; see Arrears of rent... 


А 





Share, separate, when cannot be sold for its arrear ; see Revenue sale: m 
-Sharer's title by inheritance, if extinguished by the adverse possession of 
mutawalli ; see Mahomedan Jaw tue one 


Sharlat Act, section 5 affects marriage -contracted in accordance with Maho- 
medan law and not marriage between Muslims and non-muslims ; see 
Mahomedan law aes aes 

. Shebait, power of, to institute a suit on behalf of the Idol—Legal guardian of 


minor ; see Suit, maintainability of m ut 
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Shebait, suit by, for declaration as to debutter character of property— . 


` 


Alienation by mortgage of debutter, property as secular property by 
‚ shebait—Suit by worshipper in the name of the deity for declaration as 
to debutter character of mortgaged property and for invalidity of 
mortgage—Suit dismissed for default under order 9 rule 8 Civil Proce- 
dure Code—Subsequent suit by shebait for declaration as to debutter 
character Of property and invalidity of mortgages; see Suit, maintain- 





ability of eae oe 
Shebaits, if landlords of debutter properties ; see Suit for ejectment, if . 
maintainable a cane ees 
Shia, if can make a waqf by will ; see Mahomedan law «ye, * - 
law—Waqf—Leasehold property—Appropriation, if postponed to future 
date ; see Mahomedan law T "T 


—Jlaw—Wagt—Waqif creating an interest in himself ; see Mahomedan 
law oes ose 
Sikh. Gurdwara—Houses attached to shrine—Occupation by Sadhus—Land- 
owner, claim to malba—Alleged dedication—Presumption—Evidence, 
>The proposition stated іа paragraph 89 of Rattigan's Digest that “ all 
- property acquired by individual members of a religious fraternity 
belongs, as a general rule, to the religious instltution to which they are 
attached " is not supported by Tota Puri v. Padam Puri and is not 
advanced as the statement of a legal presumption. It is the statement 
not of a rule but ofa practice which enquiry has shewn to obtain in 
most fraternities. То presume that а particular Udasi shrine following 
acertain practice because On a account of all religious institutions 
throughout the particular Province the practice is found to obtain in the 
majority of cases is a course of reasoning unwarranted by principle or 
Б authority. То ап institution such as а dehri a rule will not in general 


be applied which cannot be collected from its own constitution or. 


practice as proved їп evidence anda rule suchas that above stated is 
open to the greatest doubt unless it be written large in the conduct and 
history of the fraternity. A certain village included an area occupied by 
a religious institution, subsequently declared to be a Sikh Gurdwara, 
consisting of tombs of a Hindu ascetic and his chela. To the tombs 
were attached а Zangar or free kitchen with appurtenant buildings. In 
addition the area Occupied by the institution included various compounds 
inhabited by thos2 connected with the tombs, On behalf of the shrine 
-it was claimed that the wholé area including the houses in it was in the 
same position as the tombs and not subject to any rights of the owner 
of the village, and that in any event the right to occupy the houses was 
vested in the shrine for so long as the shrine should continue to exist. 
The owner disputed those claims, apart from the tombs themselves and 
the Jarger, and claimed in addition by village custom rights in the 
«malba or materials of which the houses were built. There was no 
evidence that any of the village-owner’s predecessors in title had taken 
possession of.any of the houses when a sadhu died : 

Held, оп a review of the evidence (1) that the area in dispute as а whole 
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Sikh Gurdwara—(Conid.) : 
and the houses on it had not become dedicated tothe shrine so as to 
make an end of the ownership of the village-owner permanently or until 
such time as the shrine should cease to exist. (2) That there was no 
dedication of the right of occupation of the area in the shrine through 
occupation of the houses by the sadhus although the dedication of a 
right of occupation was not impossible in law. (2) That the village- 
owner was entitled by special custom to the malba of the houses. The 
case for dedication was not made out merely by evidence of neighbourly 
Ог considerate conduct towards a religious institution or by showing 
that small profits had not been exacted by the proprietor from persons 
held ín general esteem nor was it to be made out by shewing that the 
sadhus dependent on the mahant secured his help for repairs or sought 
his help in other ways. Committee of management of Gurdwara 
Penja Sahib v. Lieutenant Sardar Mohammad Nawaz Khan ... 
Specific Relief Act, section 42—‘Further relief’ ; see Hindu law 259 
————— » section 42  Proviso—'Further relief'—Injunction— 
Plaintiff and defendant both out of possession ; see Hindu law ssi 
———, section 42, proviso to—‘Further relief’—Prayer for 
injunction in the absence of a prayer for recovery of possession—Injunc- 
tion, if can be granted; see Hindu law А ‘se 
Standard text bool, reference to, if misdirection ; see Misdirection A 
Statements, if properly admitted—Evidence Act, section 145, provisions of, 
not strictly complied with—Witness generally cross-examined as to 
circu mstances under which the previous statement was made and in some 
detail as to particular statements made ; see Trial by jury ... s 
Stay, partial, question of, by the Civil Court, when arises ; see Jurisdiction... 
Stay of execution—Bengal Non-Agricultural Tenancy (Temporary Provi- 
sions) Act (IX B. C. of 1940), sections 2, 3—'Tenant', what it means— 
Stay of execution of ejectment decree. 

The enactment of section 3 of the Bengal Non-Agricultural Tenancy Act of 
1940 was within the law-making powers of the Provincial Legislature. 

The Provincial Legislature only has the legislative power to direct the 
Courts to stay proceedings for ejectment of a non-agricultural tenant in 
the way it has done. 

The provisions of the Bengal Non-Agricultural Tenancy Act, 1940, are not 
repugnant to Civil Procedure Code (order 21, rule 24) ; see section 4 (1) 
of the Code of Civil Procedure. 

The word tenant in section 3 of the Bengal Non-Agricultural Tenancy Act, 
1940 in used not in its strict legal sense but in its wide popular sense 
and includes not only the current tenantas set out їп section 2 of the 
Act but the ex-tenant remaining in occupation who formerly held in the 
manner described in section 2 as non-agricultural tenant. 

So the execution of decree against a tenant whose tenancy was originally 
non-agricultural can be stayed under section 3 of the Bengal Non-Agri- 
cultural Tenancy Act, 1940. Sm. Sukumari Devi v. Rajdhari 
Panday on vis 
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Stranger to ЕТИУ if can sue for benefit reserved under it; see 


Contract : eas - 
Sub-lessee, if bound by a decree against lessee~Tenancy under Bengal 
Tenancy Act ; see Ejectment ove "m 


Subesoil land, righ: to, in which there is no coal—Mining lease executed by 


lessor on attaining majority—Amalnama executed by gurdian, if incor ` 


porated in the lease ; see Landlord and tenant a - 
Subsequent application, if a continuation of a previous one for execution— 
Execution case dismissed on full satisfaction—Subsequent suit for 

‚ refund—Decree-holder сотор 2Пей to refund the amount=Application for 
revival of execution case ; see Limitation m - 
Succession—Married daughter whose husband was willin g toadopt a son and 
as a matter of fact adopted a son after the death of the mother—Son of 
daughter's father‘s mother ; sce Hindu law see ee 
Suit, if сап be stayed under section 3 of Bengal Non-Agricultural Tenancy 
(Temporary Provision) Act—Suit for eviction of defendants as tres- 
'passers, converted into one of ejectment of tenants—Tenancy ended 
prior to institution-of suit; see Suit, stay of > tee 
——, if can be stayed under section 3 ‘of. Bengal Non-Agricultural Tenancy 
(Temporary Provision) Act, section. 3—Suit for eviction of defendants as 
"-trespassers—Defendants found to be tenants ; see Suit, stay of н. 
a; jnaintainability of—Suit бу a shebait for declaration as to debutter 
* ` character of property—Alienation by mortgage of debutter property as 
secular property by shebait—Suit by mortgagee and execution of 
decree—Suit by worshipper in the name of deity for declaration as to 
debuiter character of: mortgaged property and for invalidity of 
mortgage—Suit dismissed for default under Order 9, Rule 8 of the Code 

of Civil Procedure (Act V of 1908)—Catse of action—Idol, representa- 

tion of —Civil Procedure Code, Order 9, Rule 9—Gross want of care and 
diligence on the part of next friend of minor when ground for setting 
aside of previous decision—Indian ^ Evidence Act (I of 1872), 
section 44—Power of shebait to institute a suit, if analogous to that of 
ninor—Rule of representation of minor, if can be extended to shebait— 
Property, if completely dedicated or made a charge for the maintenance 

of Idol—Idol, status of—Idol’s right, who can enforce—Legal position of 


infant as to setting aside of previous decision on the ground of gross, 


negligence of next friend. 

The plaintiff in the present suit is an Idol, an ancestral deity of B. The 
property in suit orig'nally belonged to B, who dedicated the same to the 
deity on the 6th October, 1859. By the deed of dedication, it was 
declared that B should be the first shebait, after his death, his full 
sister and his wife jointly, after their death, his daughters D and P 
jointly and after them their heirs. 

On the 20th August, 1925, J, son of P and father of the present next friend 
of the deity, instituted. Suit No. 172 of 1925, making his wife, adult son' 


minor sons, and daughters, son's wife and minor children parties defen- ` 


dants. J was then acting as a shebait of the Idol. J had three more 


Paar. 


7 327 


388 


445 


502 


564 


“104 


104 ` 


Vor. 74.] - iNDEX OF CASES. 


Suit, maintainability of-—(Conid.) : 

daughters but as they were married, they were not made partion to the 
suit. The suit was for a declaration that the propertizs were secular in 
character and were the absolute properties of J. The properties are plots 
1, 2 and 3 of the present suit. The suit was decreed on consent on tbe 

14th November, 1925. Ml . 
On the gth June, 1927, J gave in mortgage property plot No. т of the pre- 
sent suit to S, who sub-mortgaged to T and F on 23rd July, 1930. S,T 
and'F instituted suits on their mortgages and obtained final decrees, In 


1933 S proceeded to execute his decree and the property was advertised - ' 


for sale, the date of sale being fixed on 25th October 1933. 


On the 22га October, 1933, Suit No. 196 of 1933 was instituted purporting * 


to be by the Idol by its next friend A for a declaration (a) that the pro- 
perties in suit were the absolute Debuttur property of the plaintiff deity 
and (b) that the mortgages and mortgage decree were not binding on 


the deity. А was one of the three married daughters of. J who was not : 


made party in the suit ОЁ her father. According to the terms of the deed 
of dedication A was not and can never be a shebait. Her probable interest 
was that of a worshipper. J was made defendant No. 1 in the suit. His 
children, wife, son's wife and children were all made defendants in this 
i suit and were defendants Nos. 2 to 14. The mortgagee. and sub-mort+ 
- gagees were defendants Nos. 16 to 148. Defendants Nos. 16 to 18 were 

interested only in the first item of the properties mentioned in the plaint. 


On the 19th November, 1934, the suit was dismissed for default under .' 


Order.9, Rule 8 of the Code of Civil Procedure. An application purport- 
ing to be on behalf of the plaintiff deity was filed by the same next 


friend for setting aside the dismissal order, under Order 9 Rule 9 of - 


the Code but was dismissed on the 31st August, 1935, it being held that' 


there was no sufficient cause-for default. j died on 27th April, 1935. 


Pending this suit (No. 196) the ex-cution. proceeding started by.S wss’ 


allowed to be dismissed for non-prosecution. A fresh execution was 

started, after the dismissal of this Suit No. 196. . 
On the. 13th June, 1936, the present suit was instituted by the deity ir its 

next friend, a shebait and son of J, the other shebaits were made defen- 


dants and they were defendants Nos. т to 3. This shebait plaintiff was - 


defendant No. 6 (minor) represented by his mother as guardian in his 


" father's suit of 1925, where he,supported his father's claim. He was. .:" 


defendant No. 5.(major) in Suit.No. 196. The Idol alleges through.his 


` next friend that Suit No. 196 was dismissed through gross hegligence of ~ 


the then next friend : 


Held (per Curiam), that as the cause of action.in respat- ‘of which the 


present suit ‘had been brought was not the same on which Suit No. 196 
was founded ; Order 9 Rule 9 of the Code of Civil Procedure was inappli- 
cable, The execution case started by the mortgagee after the dismissal 
of Suit No. 196 gave rise to a fresh cause of action. 

“The cause of action.has no relation whatever to the: defence which may 
be set up by th» defendants, nor does it depend upon the character of the 
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` Suit, maintainability of—(Contd.) : | 
relief prayed for by the plaintiff. Itrefers entirely to the grounds set 
forth in the plaint as the cause of action or in other words, to the media 
upon which the plaintiff asks the Court to arrive ata conclusion in his 
favour”, . . 

Per Pal, J: It isa bundle of essential facts which it is necessary for the 
plaintiff to prove before he can succeed in the case. 

Held (per Curiam) : that Order 9 rule 9 of the Code was also not a bar to 

“the Idol's bringing the present suit as the Suit No. 195 was not institu- 
ted by the Idol but by a worshipper in the name of the Idol, who was not 
properly represented, The- plaintiff in Suit. No. 196 had no right to 
“represent the Idol, 

‘Per Nasim Ali, F: Order 9 rule g"of the Code was no bar to the present 
suit when the previous suit was dismissed owing to gross want of care 
and diligence on the part of next friend in the conduct of suit. 

The power of a shebait of a Hindu Idol to institute a suit on behalf of the 

` Idol is.analogous to that of a legal guardian of a minor. 

Per Pal, F: Negligence of person or persons representing the Idol (ог 
more correctly the intersst of the ultimite multitude having interest in 
the endowment) should not be available for the purpose of avoiding the 
result of that litigation, 

The rule. of representation of minor as laid dowa in Order 32 of the Code 
of Civil Procedure should not be extended by analogy to the case of an 
Idol. An idol is not an infant in Hindu conception, 

` Pur Curiam: When a suit of a minor by his next friend is dismissed for 
default of the next friend due to his negligence, the minor is entitled to 
have the order of dismissal set aside, 

Per Pal, Y: When the question is whether property conveyed by a deed of 
dedication is an absolute gift to the Idol or whether it is truly reserved to 
the donor’s own heirs subject toa charge of maintaining the Idol and 
meeting all the suitable expenses, no fixed and absolute rule can be set 
up. The question can be settled only by a conspectus of entire provi? 
sions of the document., 

Held (Per Curiam): That оп the coispectus of entire provisions of the 
f deed of endowment, tae whole property Was absolutely conveyed to the 
- deity, 

-Per Pal, F: The Idol j is a juristi person and as such it may sue and be 
sued,. From its very nature it must act through some agency—shebait 
is such agent. Until the shebait is removed or controlled by the 
Court he alone can act for the Idol. 

A. Ordinarily x shebait alone can represent an Idol їп a suit or proceeding. 

(a) Where there are several shebiits, the entire body of them will repre- 
sent the Idol : 

(b) Uuder some special, circumstances even а co-shebiit can represent the 
Idol. 

B. It is only under some special circumstances that the Idol may be re- 
presented by , 
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(a) a prospective shebait ; 

(b) a worshipper or any person interested in the endowment. It does not 
mean that these persons as of right represent the deity in a legal pro- 
ceeding. They can sue in their own name and on their own behalf for 
the benefit of the debutter, | 


C. In exceptional circumstances, the deity can be represented їп a legal 
proceeding by a person other than a shebait only by the special appoint- 
ment of the Court. In such a cise such persons may be under the control 
of the Court in the manner in which and to the extent to which a next 
friend or a guardian of a minor is under such contro! under the provisions 
of order 32 of the Code of Civil Procedure, 

As regards minor seeking to set aside decision of dismissal made under 
Order 9 rule 8 of the Code of Civil Procedure. 

(a) the provision of section 44 of the Evidence Act cannot be extended to 
cases of gross negligence when the minor institutes a fresh suit in respect 
of the same cause of action. 

vb) When the minor institutes a suit for setting aside the adverse decision 
under Order 9 rule.8, Order 9 of the Code is no bar. The suit is not in 
respect of the same cause of action, 

{c) When the infant applies in the previous suit itself fora review of the 
adverse decision under Order 9 rule 8 of the Code, negligence of the 
next friend is a good ground. Rai Terit Bhussn Bahadur ». Sri Sri 
1swar Sridhar Salgram Sila Thakur ves Pe 


~~, stay of—Bengal Non-Agriculiural Tenancy (Temporary Provision) Act 


(ІХ B. C. of 10до), section 3—Suit for evidence of defendants as 
trespasser—Whether can be stayed under section 3. 


In a suit by the plaintiffs to eject the defendants as trespassers, even 
though the Court has recorded a finding that the defendants were 
tenants under the plaintiffs and not trespassers, the suit cannot be 
regarded as a suit for eviction of tenants on a ground other than the 
non-payment of rent as contemplated by section 3 of the Bengal Non- 
Agricultural Tenancy Act. Consequently such suit cannot be stayed 
under section 3 of the Bengal«Non-Agricultural Tenancy Act. 

Where the Court however allows the plaintiff to convert a suit for posses- 


sion against;a trespasser into one of ejectment cf a tenant the Court | 


having found that the defendants were tenants and it is found that the 
tenancy had come to end prior to the institution of the suit, the Court 
is bound to stay under section 3 of the Bengal Non-Agricultural 
Tenancy Act. 


Claim for evidence cannot be based upon mere non-payment of rent. As 
relief against forfeitures in cases where under the terms of the lease the 
lessee forfeits his tenancy by reason of;non-payment of rent is provided 
in section 114 ОЁ the Transfer ‘of Property Act? such cases have been 
exempted from the operation of section 3 af the Non-Agricultural 
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Suit, stay of—(Cond ) : 


Tenancy Act. Rai Saheb Kumud Nath Das v. Protap Chandra 
Majumdar ; эз ies 


——by inhabitants of a group of four contiguous villages to restrain the 


discharge of surplus water from the defendants’ mouza to the plaintiffs’ 
lands in the villages at a lower leve!, if maintainable ; see Natural right 


—— for assessment of rent—Plaintiff's case is that the lands in suit formed 


part of his mal lands which the defendant claims as Lakheraj ; see Onus 


of proof ТЕ nee 


—— for declaration of title, if maintainable—Plaintiff out of possession and 


defendant in possession—‘Further relief'—Specific Relief Act, Sec. 42 


Proviso ; see Hindu law eas —: 


—— for ejectment, if maintainalle —All shebaits not joining as plaintiffs 


but impleaded as Proforma defendants—Suit, if maintainable—Notice of 
ejectment not by the entire body of shebaits, if bad—Suit on the basis of 
such notice, if bad. 


A suit for ejectment was brought by some of the shebaits of a deity. Two 


of the skedaits did not associate themselves with the service of the notice 
to quit ‘although they had been requested to do so. They were 
impleaded as proforma defendants. Three other shebaits who originally 
consented to the notice subsequently retracted their consent after the 


institution of the suit and were transferred from the category of‘ the’ 


plaintiffs to that of the proforma defendants. 

Held, that the deity was fully represented and the suit was maintainable 
as framed. | ` 

Case laws discussed. 

Held also that the mere fact that the skebaits did not wish to be associated 


with the notice would not be sufficient to validate notice for ejéctmént’ ` 


issued by some of the sAebaits only. It must be shown that the skebaits 
who did not join in giving an ejectment notice were either disqualified 
temporarily from acting as shebaits or had done anything detrimenta} to 
the interest of the deity, An ejectment stit therefore on the basis of 
such notice would fail. . . 

Shebdits are not the landlords of debuiier properties the pem of. 


which is vested in the deity itself; At the same time, they speak for. 


the deity on earth and are the managers of the debutéer estate. Ordi- 
narily the management of the deity’s properties must be transacted 
either by the skebaits asa body or by a person duly authorised for this 
purpose. Radha Charan Saha v. Sree Sree iswar Joykali 
Bigraha sae Ее 


—— for eviction against under-raiyat of second degree—Decree obtained | 


against under-raiyat executed, in which under-raiyat of second degree : 
was no party—R emedy of decree-holder ; see Ejectment eae one 
—— for recovery of Possession—Bengal Tenancy Act (VIII of 1885), section ` 


158 B (2), notice under—Sale held in execution of rent decree without 


compliance with the provisions of notice, if a vent sale ora өү dece 2 


Waivér=-Sc ope and object of the section, 
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Suit for recovery of possession—(Contd.) : m 
The provisions as to notice in section 158 B (2) were only for the benefit 


of the co-sharer landlords and the latter could contest the legality of. the^ 


sale if no notice was servec on them. 
It is open to co-sharer landlords to waive their right to notice under this 


section and if they were actually aware of the sale and acquiesced in it, — 


the want of a notice could not nullify the sale ог alter its character to 
that of a sale held in execution of a money decree. 

A sale held without complying with'the provisions of section 158 B(2) of 
the Bergal Tenancy Act [which is now section 148 A(7) of the Act] is 
not a nullity out and out or void for want of jurisdiction nor an irregular 
sale. 

Per Mukherjea, J. : A sale held without complying with the provisions 
of section 158 B(2) of the Bengal Tenancy Act, would be good as a 
money sale and it would pass the right, title and interest of the judg- 
ment-debtor. It would be open to the co-sharer landlords also to waive 
their right to notice and treat the sale as a rent sale. 

The provision as to the giving of notice under section 158 B(2) of the 
Bengal Tenancy Act is not an essential pre-requisite to the Court 
acquiring jurisdiction to put up to sale the holding or tenure but is in- 
tended merely to safeguard the interests of the other co-sharer land- 
lords. ; 

Per Roxburgh, 7.: Omission to give "proper notice under section 158 
B (2) of the Bengal Tenancy Act is an irregularity and the sale of an 
entire holding remained good subject to proceedings under order 21, 
rule go. 

Per Roxburgh, J. : А decree which is in facta rent decree and gives the 
decree-holder the right to sell the whole holding cannot be converted 
into a money decree owing to some defect in procedure in the matter of 
execution of such decree. Rajjab Ali Khan v. Bhupatish Chandra 
Roy Chowdhury TM UN 

— on mortgage—Suit by English mortgagee—Limitation Act (IX of 1908), 
Sch. 1, Arts. 132, 157—4Amending Act XX of 1929, Secs, ЗЇ (c), 63— 
Mortgage of undivided share of a co-sharer—Security, transfer of, after 
partition —Delay in applying for amendment of written statement — 
Bengal Money Lenders Act (X B. C. of 1940), Secs. 2(22), z(2), 34» 26 
Sub-Section (6) (b)—'Borrower' —Mortgagor—Successors-in-interest Cof 
mortgagor—Person other than a borrower, if can show the extent of 
liability of borrower—Bengal Money Lenders Act, section 36, Sub-section 
(6), if applicable to suits instituted before ist January, 1939—Final 
decree, passing of, pending appeal against preliminary decree. 

The effect of section 31(c), read with section 63 of Act XX of 1929, is 
that so far as English mortgages executed prior to the 1st April, 1930, 
are concerned, they are outside the scope of the amendment made by 
substitution of the new’. clause (a) in section 67 of the Transfer Pro- 
perty Act: EE ў Є: 

Hence suit on Eaglish mortgages executed оп 20th May and 29th Septem: 
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Suit on mortgage—(Contd.) : i 
ber, 1919, brought on 17th July, 1933, is governed by Art. 147 and not 
by Art. 132, Schedule I of the Limitation Act. 

As a result of amendment by Act XX of 1929, a suit to enforce an English 
mortgage executed after rst April, 1930, is governed by Article 132, 
Schedule I, Limitation Act. 

Byjnath Lall v. Ramoodeen Chawdry is authority for holding that after 
partition, the security of the mortgagee of an undivided share of a co- 
sharer is upon the divided share or separate allotment of his mortgagor ; 
in other words, he can have no recourse against the parcels allotted to 
the other co-sharers with whom he has no privity of contract, but must 
pursue his remedy only against the properties that may Ье allotted to 
the mortgagor, 

In order, however, that the mortgagee may be so bound, it isa fundamen- 
tal condition that the partition must be a fair and proper one. The sub- 
stituted security is to be a fair equivalent of the original fairly obtained. 

Mere delay in applying for amendment of written statement is no ground 
for refusing an application, in so far as it may be compensated for by 
the award of cost. 

Unless sufficient grounds are made out, an appellate Court will not inter- 
fere with the order of rejection of application for amendment ot written 
statement by the primary Court, In the present case, if the amendment 
were allowed, an injustice would be caused to the plaintiff ; the applica- 
tion in this case also was not made доза fide. 

A purchaser of a mortgagor's interest vis a vis the mortgagee comes with- 
in the definition of ‘borrower’ given in section 2(2) of the Bengal money : 
Lenders Act, 1940, which includes а successor-in-interest of the original 
borrower. ; f 

Under the Bengal Money Lenders Act, 1940, it is open to a person who is 
not a borrower to show to what extent a borrower is liable, if thereby he 
can obtain any relief. : 

The words ‘pending in’ ‘or pending on that date’ in clause (2) of section 
2 of the Bengal Money Lenders Act, 1940 include suits їп which decrees 
have already been obtained. | 

Clause (b) of Sub-section (6) of section 36 of the Bengal Money Lenders 
Act, 1940, applies to the case where a decree was passed in a suit insti- 
tuted before 1st January, 1939, provided such decree was not fully 
satisfied and that under its provisions the borrower is entitled to such 
relief as the Court may think fit to grant in exercise of the powers: con- 
ferred оп' by sub-sections (1) and (2). 

If pending appeal from preliminary decree final decree is passed, the appel- 
late Court should in dealing with the appeal give necessary and conse- 
quential directions regarding the final decree. : 

In the present case, as the appellate Court is makiag the preliminary: 
decree, the provisions of section 34 of the Bengal Money Lenders Act, 
1940 will apply to that decree and under section 31 interest оп decreta] 
amount is. withheld, ` 


Vor. 14] INDEX OF CASES. 


Suit on mortgage —(Cond.) : 
On the question whether the relevent provisions of the Bengal Money 
Lenders Act, 1940 were ultra vires of the Provincial Legislature, the 
Court granted a certificate under section 205 of the Government of India 
Act, 1935, for the purpose of an appeal to Federal Court. Saradindu 
Mukherjee v. Jaharlal Agarwalla Df i 
Surface water, diversion of natural flow of, from the higher tenement to 
the lower—Change in the original disposition of the lands—Effect of ; 
see Natural right eis soe 
—-———— water, diversion of natural flow of, from the higher tenement to the 
lower, diversion of—Chanye in the original disposition of lands— 
Abandonment of the natural right of the superior owner ; see Natural 
right se one 
Surrender—Co-sharer putnidar, application by, to surrender— Bengal 
Tenancy Act (VIII of 1885 as amended by Bengal Act VI of 1958), sec- 
tions 85(А), 195(е). 

Section 85А of the Bengal Tenancy Act is not applicable to putni tenures, 
in view of the provisions of section 195, clause (e) of said Act. 

Even if section 85A which was introduced by the amending Bengal Act VI 
of 1938 would apply toa putni tenure; it would not entitle a fractional 
putnidar to surrender his undivided share in the taluk unless his co- 
sharers also join with him, Nitya Ranjan Mukherjee v. Niranjan 
Chandra vee - 

Temple properties, if trust properties—Decree in a suit under section 539 of 
Code of Civil Procedure whereby a new Sardar Panda was to be elected 
for a temple in place of the high priest whose conduct had been 
challenged ; see Limitation 

Tenancy, permanent character ofÉ—Tenancy of unknown origin—Inference ; 
see Tenancy 


eee aes 


— of homestead lands before Transfer of Property Act (IV of 1882)— 
Adverse possession of tenant for more than 12 years—Inference of 
permanence—Indian Evidence Act (1 of 1872), sections 13(a), 32(7)— 
Relevancy—Bengal Tenancy Act (VIII of 1885), section 102(h), entry in 
record of rights—Statutory presumption, section 103 B (5). 

Per Nasim Ali, J.: The use of words Marfatdars and Gujaratdars in the 
rent receipts does not prove that those persons were not recognised as 
tenants. Each case is to be determined on its own circumstances and 
the Court should determine in each case on consideration of all the facts 
not merely by giving undue weight to words used whether a legal 
inference is oris not to be drawn that there has been a recognition 
establishing the relationship of landlord and tenant between one who 
has paid and another who has received rent for a number of years. 

Per Curinm: Non-permanent tenancies created before the passing of the 
Transfer of Property Act were not transferable. Е 

Per Pal, F.: Where {һе question isas to the existence of the plaintiff's 
permanent tenancy, statements as to the permanent nature of the tenancy 
contained in the several documents relating to several transfers are them- 
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Tenancy —(Contd J: 
selves relevant facts under section 13 {a) of the Evidence Act and will be 


available. under section 32 (7) of the said Act for the purpose of proving - | 
permanent . tenancy right. The tenancy in question haying been in . 


existence from long before the Transfer of Property Act, it would be 
transferable only if it were a perm anent tenancy. 
` The statement made by a co-shirer landlord adm'tting the Bermanency.o of 
tenancy is admission available to the tenant under section 18 (1) of the 
. Indian Evidence Act though its evidentiary value is very little. . 
If in the case of a tenancy of unkaown origin it be found that there have 


been severa] successive transfers of the same and the transactions bave, 


always been accepted as tenants without anything more, the inference 
is that by such transactions the tenant kept himself within his rights and 
that the circumstances indicated the permanent character of the tenancy. 

Per Nasim, Ali, Y. : Where there is nothing to indicate that the tenancy 
was created foc agricultural purposes and the origin of the tenancy is 
unknown and the rent though twice changed but remained unchanged 
for 52 years, the successive transfers of this tenancy oa the assertion 
that the tenancy is transferable and the recognition of these transfers by 
the landlord is explicable on the hypothesis that the tenancy is 
permanent. >- 

Pal, ¥.: The strength of inference from any similar state of facts vary 

. in each case and the facts to be taken into consideration in such a case 
need not be one which yields an inference amounting by itself to the 
proof of the probandum. It need merely be something which has'a possi- 
bility worth considering. 

‚ Peculiar dangers аге attendant upon the application of the method of 

“inferences to be adopted necessarily in cases like the present, There 
. may be loopholes for error and opportunities for false inferences. There 
always аге the dangers of overlooking the plurality of causes, of the 
possibility of unknown antecedents or of neglecting to exclude alter- 
native possibilities, Each separate evidentiary fact may operate persua- 
sively on the mind towards or against the factum probandum. But proof 
is the ultimate persuasive operation of the total mass of such evidentiary 
facts as to the probandum, 

The facts in the present case lead to ore conclusion and that conclusion is 
that the tenancy in question isa permanent one, having transferability 
as one of its incidents. 

Per Curiam.: Even if the tenancy in its inception was not permanent, a 
tenant сап acquire limited interest of a permanent tenant by adverse 
possession for more than 12 years. 

Per Pal, F.: The fact that the tenancy is not one coming within the 
Bengal Tenancy Áct does not make it incompetent for a Revenue Officer 
to survey and prepare a- record-of-rights in respect of the Jands in the 
tenancy. The jurisdiction | of the Revenue Officer in this respect depends 
upon the scope of the order made by the Local Government under 
section 101 of the Bengal Tenancy Act. ` 
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Tenancy—(Contd.) : 

Clause (h) of section 102 of the Bengal- Tenancy Act authorising an entry 
as to special conditions and incidents of a tenancy does include an 
authority to the Revenue Officer to record the particulars as to perma- 
nency or otherwise of a tenarcy other than the class of tenancies covered 
by clause (b) and hence the statutory presumption under section 103 В(5) 
would arise, Jogendra Krishna Banerjee г. Sm. Subasini Dassi 
Tenancy under Bengal Tenancy Act—Sub-lessee, if bound by a decree 


against lessee ; see Ejectment , avs dee 
Text book, standard, reference to, if misdirection ; se? Miodirection She 
Third person, if can sue for benefit reserved under the contract ; see 
Contract г as 
fime, exclusion of—Proceedings before Debt Settlement Board—Dismissal 
of proceedings and of review application ; see Limitation ... dae 


Title—Purchaser at a mortgage sale at the instance of prior mortgagee— 
Pitisne mortgagee not impleaded зт the mortgage suit—Rights of puisne 
mortgagee, how far affected, 

When a puisne mortgagee isnot madea party ina mortgage suit, the 
purchaser of the mortgaged property acquires the property as it existed 


at the date of the sale discharged of the mortgage lien but subject to the ` 


rights of the parties who were omitted from the suit. 

It is also essential that the mortgagee must have no notice of the rights of 
the parties who were left out of the suit at the time when the mortgage 
suit was instituted. ` 

Under Order 34, rule 12 of the Code of Civil Procedure the Court can 
direct a sale of the mortgaged property at the instance of a subsequent 

emortgagee free from any prior mortgage, only when the'prior mort- 

gagee gives his consent and in that case he is bound to give the prior 
mortgagee the same interest in the proceeds of the sale as ke had in the’ 
properties sold. 


A purchaser_at a sale held in execution of a decree obtained by a prior * 


mortgagee without impleading the puisne mortgagee acquires title on 
the basis of his purchase subject to the rights of redemption of the 
puisne mortgagee, 

To attract the doctrine of constructive res jzdicata ıt must be shown that 
there were allegations made by the puisne mortgagee in his plaint in 
the mortgage suit which impugned or sought to dispiace the prior title 
of the plaintiff. Rowshan Khan v. Khaja Abdul Khaleq DE 

Transfer of Property Act, section 6 (dd) -Right to monthly allowance as 
had not accrued due cannot be assigned by way of mortgage; see 


























Insolvency as eee 
——————, section 53—Inference—Mortgagor heavily in 

debt; see Mortgage . : zc ne 
- — ‚ ѕесіісп 53А —Agreement to transfer partial 
interest in property—Stranger ; see Procedure А — 
— —————, section 62 and Bengal Tenancy Act, section 
203 ; see Possession, recovery of ose ne 
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Transfer of Property: (Amending) Act, 1929, sections 31 (0, 63—English 
mortgage executed priorto 1st April, 1930, effect on ; see Suit on 
mortgage ae ә, 


Transferee company, if entitled to have whole of depreciation allowance on — 


building. plants etc., assigned to it computed on original cost of assets 
to transferor company ; see Income tax - "m 


Trial by -Jury—Criminal Procedure Code (Act V. of 1898), section 342— 


Statement by accused in previous trial—Whether admissible and relevant 
in a subsequent trial—Whether any misdirection in the pointing out of 
inconsistencies in the two stalements—Evidence Act (I of 1872), section 
145— Provision not strictly complied with but witness cross-examined 
generally—Failure, if of importance. 


Statement under section 342 of Criminal Procedure Code by an accused ' 


in a previous trial (which ended in acquittal) under section 3€6 of the 
Indian Penal Code-is admissible in evidence in a subsequent trial of the 
same offence against the accused and the jury was entitled to know 
what defence the accused had taken up in the earlier case in view of the 
plea of marriage set up in the subsequent trial. There was no misdirec- 
tion in pointing out to the jury the inconsistancies in the attitude suhse- 
quently adopted. 5 

Where provisions of section 145 of the Evidence Act were not strictly 
complied with but the witness was cross-examined generally as to the 
circumstances under which the previous statements were made and in 
some detail as to particular statements made, the statements were rightly 
admitted in evidence іп the, circumstances of the case and the failure 


to comply with provisions of section 145 of the Evidence Act was of'no 
importance. Ayub Ali v. The Emperor í оза TL 


Trust—Change of possession made by waqif after execution of Waqinama— 
= Entire property impressed with trust ; see Mahomedan law ... ooo 
Upper land owner, right of, to throw his surface water on to land at a lower 
level—Nature of right ; see Natural right ses s 
Usutructuary mortgage deed containing stipulations in the nature of 
indemnity clauses—Mortgagee, remedy of ; see Possession, recovery ОЁ... 
Wagqf—Delivery of possession—Physical delivery, if necessary—Nature of 
delivery—Shia law ; see Mahomedan law eee - 
Mowkoof must be capable of being delivered— Condition of delivery of 





_ possession ; see Mahomedan law eae one 
Present appropriation to future uses which would enure to the benefit 
of the wagf—Future application of share of income which is to be accu- 





mulated to the creation of mosque and Imambara or its investment in | 


' other immovable properties ; see Mahomedan law Aus E 
Shia law—Appropriation must be of immediate effect and cannot be 
postponed or be made to depend upon a future event, likely, or possibly to 
occur Or even certain to Occur ; see Mahomedan law ave аве 

^ ———— Shia law—Landlord's reversion on the expiry of lease, if can be subject 
` matter ; see Mahomedan law ` АТ © 


* 
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Waaf—Shia law—Lease-hold property—Appropriation, if postponed to future 








date ; see Mahomedan law sie: ET 
—— Shia law—Reserve fund—Whole of the income not appropriated ; see 
Mahomedan law , T E 
—— Shia law—Substantial concurrent gift to charitable and pious objects 
in Wagfnama ; see Mahomedan law, 46% бза 

Shia law—Waqif appointing himself the first mutwalliRemunera- 

tion, amount of ; see Mahomedan law d ase eee 
———— What properties can be dedicated ; see Mahomedan law  ... ae 
— 7, asset of—Income, accumulation of ; see Mahomedan law ... i 
‚ created by deed—Shià law—Time of appropriation ; ; see Mahomedan 

law s f 
—-—, if and when can be challenged by the legal representatives or those 
claiming in the right of waqif ; see Mahomedan law “ee -— 





, Objects of, when not needed to be named ; see Mahomedan law 


——; Shia, if invalid— Provision for small pension tor faithful servants— 


Main purpose not to make settlements ; see Mahomedan law T 
--——, Shia law of—Waqf, if invalid—Wadqif creating an interest in himself ; 

see Mahomedan law р m m 
— — , Shia law of—Waqif appointing himself the first mutwalli and resery- 

ing to himself a share of the profits of the dedicated property as Muta» 


walli's remuneration ; see Mahomedan law See aes 
\Уадії, if can make a condition that he should have to himself a part or whole 
of the usufruct of the dedicated property ; see Mahomedan law ы 

» if can make a settlement upon hímself ; see Mahomedan law "S 





— 5, if can set apart a portion of the income of the wagf for the purpose of 
improving and enlarging the corpus ; see Mahomedan law ... sas 
Shia, if can appoint himself mutawalli by Waqfnama ; see Mahomedan 





law m Ole 
~ as mutawalli, if can prescribe against himself as owner ; see Maho- 
medan law Ma . - "m 
Waqiíqua mutawalli cannot reserve to himself a salary or remuneration 
more than what has been fixed for mutawallis generally—Two, classes- of 





mutawallis—Shia law ; see Mahomedan law T vis 
—— — mutawalli cannot reserve to himself a salary or remuneration more 
than what has been fixed for mutawallis generally, meaning of; see 
Mahomedan law on T 
Wagqfnamia, if invalid—Provision for reserve fund to unforeseen events or to 
preserve waqf properties—Shia law ; see Mahomedan law  ... T" 

—, if valid—Wagif designs the, gift to ‘proper acts of charity’ ; see 

Mahomedan law m 
directing income to be utilised for the object of а-да 

of property previously leased—Shia law ; see Mahomedan law m 
Written statement, amendment of—Delay ; see Suit on mortgage " 

ERRATUM 


Page 263 line 12 from top 
For “setting aside" read "setting apart.” 
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HINDU WOMEN’S RIGHTS TO PROPERTY ACT.* 
Whether applies to “agricultural lands”. 


by 
[Mr. Rishindra Nath Sarkar, M. A., B. L., Advocate]. 


т. The Hindu Law Committee has submitted its report and 
it is given out in the papers that it suggested that the Provinces 
should legislate on succession of “agricultural lands”. The Federal 
Court on special reference by the Governor-General has declared 
that the Hindu Women’s Rights to Property Acts, XVIII of 1937 
and XI of 1938 do not cover “agricultural lands”. The declaration 
of law made by the Federal Court is not binding on the aforesaid 
Committee ; but the Committee must haye adopted the declara- 
tion of law made by the Federal Court or has come to the same 
decision independently of that declaration. The Indian Legisla- 
ture, however, is not bound to accept any of the views above- 
noted and it may come to its own decision in the light of the 
interpretation which it-would put on the Government of India 
Act, 1935. With due deference to the Federal Court and to the 
Hindu Law Committee, I venture to take this opportunity to 
express the following lines, before the Indian legislature take up 
the matter, for the consideration of the Governor-General and 
the members of both Chambers who constitute the Indian 
Legislature. 

2. Оп the true construction of the Government of India Act, 
1935; it can be with considerable force, if not with absolute 
certainty, urged that the Hindu Women’s Rights to Property Act, 
XVIII of 1937 read with the amending Act, XI of 1938, apply to 
all kinds of property. е 

3. The aforesaid Act XVIII of 1937 was, as its provisions 
disclose, meant for succession and devolution of all properties of 


*This discussion was submitted to the Hon’ble Law Member, Governor- 


General’s Executive Council on 2nd July, 1941. 





an THE CALCUTTA, LAW JOURNAL. , [Vor. 74. 


a deceased Hindu. The Bill which terminated in the aforesaid 
Act was passed 2 the Central Assembly before the Government 


of India Act'of 1935 came into operation, that is, at a - 


time when the -Indian Legislature had power to legislate on 
succession and devolution of all properties including "agricultural 
Jands". 

4. Section 3t7 of the Government of India Act of 1933 runs 
as follows: “317.—(1) The provisions of the Government of 
India Act set out, with amendments consequential on the provi- 
sions of this Act, in the Ninth Schedule to this Act (being certain 
of the provisions of that Act relating tó the Governor-General, 
the Commander-in-Chief, the Governor-General’s Executive Coun- 
cil and the Indian Legislature and provisions supplemental to 
those provisions) shall, subject to those amendments, continue 
to have effect notwithstanding the repeal of that Act by this Act.” - 

5. The “Government of India Act” referred to in the aforesaid 

Section, is the Act of 1919 and the same name has been continued 
in the Act cf 1935 (Fide section 478 and 16th Schedule). 
_ 6." By Section 316 of the Government of India Act, 1935, the 
powers conferred by the provisions of this Act for the'time being 
in-force on the Federal Legislature, shall be exercisable by the 
Indian Legislature. (Vide also section 312) And “the provisions of 
Government of India Act" (meaning the Act of 1919) are “conti- 
nüéd in force with amendments until the establishment of the Fede- 
ration.” (Vide heading of 9 Schedule). Therefore, “it is clear 
thatthe Indian Legislature which was in existence immediately 
before the coming into force"of Part III of the Act was continued 
in existence after that date, and was in all respects the same 
Legislature *: * *". (Vide: Declaration of the Federal Court 
on Special Reference by the Governor General, (1947) 45 C. W. N. 
F, R.&r, 84 СЇ. т; S. C, 3-С. L. J. 415). 

7. So itis clear that the Indian Legislature is the same legis- 
lature continued after the Act of 1935 came into operation dué iis 
legislative power with respect to new enactment. after that date is to 
be governed by the new Act. The Bill passed by the Indian 
Legislature before the new Act came into force did not automati- 
cally fall through on the advent of. the new Act. It was rightly 
assented to by the Governor-General after the, new Act came into, 
existence and the procedure resulted in that the Governor-General 
assented to the Bill that was passed before the new Act. The 
unfinished works of the old Legislature weze made to continue by the 
express provisions of the new Act, 
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8. The amending Act XI of 1938, namely, Hindu Women’s 
Rights to Property (Amendment) Act, is also a valid Act affecting 
“agricultural lands”, inasmuch as, it isan amendment of an Act 
(XVIII of 1937) of the Governor-General which could be in- 
tioduced in either Chamber of . the Federal Legislature under 
section 108 (1) (b) of the Act of 1935 and, consequently, by the 
Indian Legislature under section 316 of the said Act. Therefore, 
the Hindu Women’s Rights to Property (Amendment) Act XI of 
1938 is a valid Act amending Act XVIII of 1937 (Governor- 
General) relating to succession and devolution of property including 
“agricultural lands". 


9. But inspite of the clear provisions noted above, if we pre- 
“sume that the powers of legislation under the old Act of the Indian 
' Legislature came to an end even with respect to any Bill that 
was already passed under the old Act, we cannot in the same 
breath presume that the power of the Governor-General to assent 
to such a Bill under the old Act, existed. 


* то. If the Governor-General’s power to assent to any Bill 


passed under the old Act came to an end, then certainly, the Bill 
(Hindu Women's Rights to Property Act XVIII of 1937) which 
was passed by the Central Assembly under the old Act of 1919, 
cannot be an effective Act, even if the Governor-General assented 
toit. The passing of the Bill (Hindu Women's Rights to Property 
,Act XVIII of 1937) by the Council of State only after the new 
Act came into operation, cannot even be treated as a valid enact- 
ment under the new Act ‘of 1935 by the mere assent cf the 
Governor-General. The assent of the Governor-General can only 
convert a Bill into an Act if the Bill was passed by both Chambers 
of the Indian Legislature and not otherwise. Clause 68 of the 
Ninth Schedule runs as follows : 


“68,—(т) When a Bill has been passed by both Chambers 
of the Indian Legislature, the Governor-General may declare that 


he assents to the Bill, or that he withholds assent from the Bill 
+ * RD 


(2) А Bill passed by' both Chambers of the Indian Legisla- 
ture shall not become an Act until the Governor-General has 
declared his assent thereto * * *,.” 

тт. Therefore, as there was no passing of the Bill by both 
Chambers, the question of assent of the Governor-General is 
immaterial. So a Bill which was passed by one Chamber before 
the new Act came into operation and by the other Chamber after 
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it came into force, cannot be assented to by the.Governor-General 
so as to render a Bill into a partly valid and partly invalid Act. 


12. The reading of the Statute indicated in paragraphs 2°to 8 
above make the provisions of the Act of 1935 consistent otherwise, 
there can be no meaning of the words “continue to have effect ” 
ofthe provisions of the Ninth Schedule which reiterates the old 
law of.1919 with consequential amendments. Instead of laying 
down that “ the provisions of the Government of India Act " of' 
1919, as set out in the Ninth Schedule with consequential amend- 
ments, “ shall continue to have effect notwithstanding ‘the repeal of 
that Act” of 1919 “by this Act” of 1935, ((vide : Section 317(1) 
of Act of 1935), it would have been merely stated that the Ninth 
Schedule with amendments.will come into operation when Act of 
1935 comes into force. І i : 


13. Be it known I am expressing no opinion on the provisions 
of Act XVIIT of 1937 and Act XI of 1938, (G. С) but I am dealing 
with the only point whether the aforesaid existing Acts affect “ agri- 
cultural lands." Ў Е 


14. Being of opinion that the Acts in question affect “ agricul- 
tural lands” I suggest that a provision to the following effect 
should bé incorporated in the new amending Act, namely : 


“The word ‘ property’ as used in the Act XVIII of 1937, 
Act XI of 1938 and the present amending Act means and includes 
all properties including agricultural lands and always meant and 
included all properties including agricultural lands.” 


N.B. The references to the sections and the Schedules are . 
to the Government of India Act, 1935 (25 and 26 Geo. 5. C. 42 
containing provisions for Burma also) as printed by the Govern- 
ment of India Press, New Delhi in 1935. 
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NOTES OF CASES. 


Bankey Behari Prasad v. Mahendra Prasad. 
Indian Contract Act (IX of 1872) Sec. 70, minor, if can be sued 


under. 


The suit by Bankey Behari a co-sharer landlord for contribu- 
tion of cost incurred by him for repairs of a pyne which consider- 
ably benefited his other co-sharers including Mahendra a minor 
was fully decreed by the trial Court but dismissed against Mahen- 
dra only in appeal Оп -reference to Full Bench on second 
appeal : 

Held [рет Harries, C. J, Wort and Manohar Lali, /7.]—that 
the basis of such suit being a contractual one, it cannot succeed 
against the minor. 

5. С. 





н 


Tika Sao v. Нагі Lall. 


Transfer of Property Act (IV of 1882), Sec. 02— Amendment Act 

(XX of 1923) Sec. 63—Subrogation. — 

According to the recitals in the mortgage bond Hari Lall the 
mortgagee redcemed four previous mortgages on some other pro- 
perties out of the consideration money and got a decree on the 
last mortgage permitting him to sell the properties under the previ- 
ous mortgages. On a reference to Full Bench in appeal : 

Held [per Fazi Ай, Dhavwle and Manohar Lall, /7.]—that he 
was subrogated to the position of the earlier mortgagees and could 
use these as a shield. 

[Per Fazl Ali and DAavie, J], Manohar Lall, J. dissentiente]|.— 
Section 92 has retrospective operation and Hari Lall could enforce 
the rights under the earlier mortgages in the latter mortgage 
decree. 

See also Mukh Narain v. Ramlochan (т). 

5. C. 


(1) (1940) I. L. R. 19 Pat. 938. 
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Firm Pirthi Raj Ganesh Das v. Balmakund Marwari. 


' Code of Civil Procedure (Ait Vof 1908), Secs.2, 51,0rder XXI, 


rule 53( 4). 

А decree passed in the Calcutta High Court against Balmakund 
was satisfied in part in execution at Ranchi after transfer there 
and for the balance the firm prayed that a partition decree of 
Balmakund be attached which was refused by the executing Court. 


‚Оп appeal : | 


Held [рег Agarwala and Rowland, /7.]—that under Section 42 
the executing Court has the same powers as the Court passing the 
decree to execute it in any of the ways prescribed in Section 5t 
and that the executing Court бап attach the partition decree by the 
methods mentioned in Order 21, rule 53(4). 

See also Khimji v. Ratanshi (т). 
S. C. j 


(1) (1040) I. L. R.'9 Pat. 935. 


Akhauri Haliwant Sahay v. Deo Narain Mali. 
Indian Limitation Act (ІХ of 1908), Sec. 23. 


The suit by Akhauri Haliwant Sahay and others for recovery 
of Kbas possession of a plot of Ahar land after removing the 
Chabutra built thereon by Deo Narain obstructing the public 
right of irrigation was dismissed by the lower Courts as the Chadbutra 
was there more than twelve years before suit. On second appeal : 

Held |per Harries, C. J. and Dhavie, J.]—tbat it was not a conti- 
nuous wrong under Section 23 but а complete ouster and that the 
suit was time-barred. 


з, с. 


a eet — 


Ramphal Sahu v. Babu Satdeo Jha. 


Code of Civil Procedure (Act V of 1908), Order XXII, rules 3, 12, 
Order XLI, rule 4. 


During the pendency of an appeal by Ramphal and other 
defendants against a decree on a common ground no substitution 
on the death of an appellant was made. At the hearing, Satdeo 
the plaintiff contended that the whole appeal abated. On reference 
to Full Bench : 


Held [per Harries, C. J, Wort and Manohar Lali, J].\—that 
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tule 4 of Order 41 cannot override or create an exception to 
rules з and rr of Order 22 and that the surviving appellants 
are not entitled under rule 4 of Order 41 to proceed with the 
appeal. 


5. С. 


Sunder Mall v. Lachhmi Tewari. 


Bihar (Bengal) Tenancy Act ( VIII of 1885), Sec. 22(2)—Amendment 
made in Amending Act of 1907, if applies to purchases before 
that date—Bengal Estates Partition Act, (Bengal Att Vof 1897) 
Secs. 47(3)s 57(2)s 04, 119. 

Lachhmi's ancestor, a co-sharer landlord, purchased before 1997 
the Kasht right in and took possession of a plot in the tauzi. After 
partition of the tauzi, another co-sharer got the plot and sold it to 
Sunder Mall whose suit for “possession against Lachhmi was dis- 
missed. On reference to Full Bench in appeal : 


Held [per Harries, C. J., Agarwala and Manohar Гай, JJ.]— 
that amendments in Section 22(2) of the Tenancy Act do not apply 
to a purchase before 1907 and that the co-sharer purchaser of 
an occupancy right inland before 1907 is not entitled to retain 
possession after it has been alloted to another co-sharer on parti- 


. tion. 


S. C. 


Harnarain v. Dayabhai Hirachand. 


Indian Limitation Ait (1X of 1908), Article 183—Code of Civil 
Procedure (Act V of 1908), Order X XJ, rule 50(2)—‘Revivor.” 
On 24th September, 192; Dayabhai executed a money decree 

of the Bombay High Court dated 7th November, 1924 against 

a firm and -got an order for arrest of a partner thereof on 14th 

October, 1925 but it proved infructuous. Thereafter the decree 

was executed at Motihari against Harnarain another partner on 

23rd April, 1936 but was dismissed for default on 9th February, 


1937. The- subsequent application fer execution filed on roth 


February, 193; against Harnarain-at Motihari was allowed. Оп 
appeal: . . г 

Held [per Dhavle and Chatterjee, 7/.]—that the .order for 
arrest- of one partner does not operate as “ revivor ? against 
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I. L. В. 19 Pat, 
893 F. B. 
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I. L. R. 19 Pat. 909 
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another, that the proceedings under Order 21, rule 50(2) against 
Harnarain did not operate as revivor under Article 183 and that 
the execution against him in 1937 was time-barred. | " 


S. C. 
Shyam Jhulan Prasad Singh v. Satruhan 
E Prasad Sahi. 
1940. Bihar (Bengal) Tenancy Act (VIII of 1885), Secs. 155, 188. 
I. L. R. 19 Pat, 917, A notice under Section 155 by all the landlords for compensa- 


tion without demanding vacant possession was served on the tenant 
who erected houses for subletting and dug a ditch in the land. 
The suit by some of the landlords for ejectment and for compensa- 
tion was decreed by trial Court but dismissed on appeal On 
second appeal : | 

Held (per Agarwala and Rowland //.]—1hat the suit was not 
maintainable as it was not brought by all the landlords nor was 
there any demand for vacant possession and as relief for the misuse 
was available by way of damages. 
S. C. 


Tara Prasad Baliasey v. Baijnath 
Prasad Baliasey. 
Code of Civil Procedure (Act V of. 1909), Sch. П paras. 5, 17. 
Baijnath and Tara Prasad, two members in а Mitakshara joint 
L L. R. 19 Pat. 927. family, executed an agreement for reference to arbitrators for pati 
tion who were unable to act. In a partition suit filed thereafter 
by Baijnath, Tara Prasad’s application under paragraph 17 for 
reference to arbitrators was refused. On appeal : 

Held [рег Hariies, C. J. and Chatterjze. 7.|—that the agreement 
for reference is void and ineffective as it has no provision regard- 
ing inability of the arbitrators to act and that paragraph 5 is appli- 
cable only after an order of reference ‘is passed by Court under 
paragragh 17. 

8. C. 


1940. 
eo 


Ambedas Kashibhai Amin v. Vadilal Chhaganlal 
Choksey. 


1940. Code of Civil Procedure (Act V of 1908), Order IIl, rule g(5)— 
LL E 940] Bombay High Court Rules Part Г chapter ГГ, rules 40, 45 [Е 
“Bom, 510, Calcutta High Court Original Side Rules (Ormond, тодо Edi- 


hl 


A 
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tion) chapter [\—Indian Bar Councils Act (XXXVIII of 1926) 
Sec. 14. ` 


Mr. Р#оһ an advocate enrolled on the Original Side was asked 
by aSub-Judge to file a vakalatnama and was not permitted to 
plead on behalf of his client Ambedas the defendant even when 
he filed a memorandum signed by himself under Order 3, гше 4(5) 
of the Code. In revision : 

Held [рег Beaumont, C. J.]—that such an advocate is not 
required to file vakalatnama and that the Court was not entitled to 
reject the memorandum. 


5. C. 


Ramchandra B. Loyalka v. Shapoorji 
N. Bhownagree. 


Indian Contract Act (LX of 1872), Secs. 124, 126, 135, 145. 


Shapoorji, a sub-broker, agreed by a contract to receive бо per 
cent of the brokerage and be liable for the sums due from his 
clients to Ramchandra, the broker. Then he wrote to the broker 
to debit to his account the sums due and to credit in future what- 
ever was realised from them ; but the broker accepted less sum 
on compromise with them. Shapoorji’s suit for accounting and 
for discharge was decreed . On appeal : 

Held [per Beaumont, C.J. and Kania, J.]—that the contract 
was one of indemnity under Section 124 and not of guarantee under 
Section 125, that under Section 1:35 as well as by the last letter 
the broker was entitled to compromise the claims and demand the 
balance from the sub-broker. 


S. C. 


Noorudin Esmailj Kurwa v. Mahomed 
Umar Sabrati. 


Preliminary decree based on unretified deed іо де set aside after its 
rectification. 


Noorudin’s application for correction of the description ofa 
property in a preliminary mortgage decree based on a misdescrip- 
tion in the deed was dismissed. On his subsequent suit for rectifi- 
cation of the deed;and for setting aside so much of the prelimi- 
nary decree as was necessary : 


gn 


1940, 
New 


I. L. R. [1940] 
Bom. 552. 


1939. 
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I. L. R. [1940] 
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Held [per Blackwell, .|—that the Court may rectify the deed 

upon intrinsic evidence on the face of the deed itself, that there was 

mutual mistake by parties and that order for Setting aside the pre- 

liminary decree in the earlier suit can be passed in this subsequent 

suit. 

S. C. 


Rustomji Sorabji Kapadia v. Mahadev Chintamon 





Wadekar. 
1940, Code of Civil Procedure (Act V of 1908), Order XXT, rule go. 
I. DE nu L940] In execution by Rustomji of a decree for costs against Mahadev 
in a suit valued at more than Rs. ооо after transfer to a 2nd class 
Sub Judge’s Court, the property was purchased by second appellant 
and Mahadev’s application under Order 21, rule go for setting . 
aside the sale was disallowed by the Sub-Judge but allowed on 
appeal Оп second appeal : | 
Held [per Kania, J.|—that the Sub-Judge had no jurisdiction 
as the subject matter was valued at Rs. 5000 and that the sale 
must be set aside. 
5. С. 
Bai Dayambai v. Mahomed Ali Ebrahimji 
Arsiwala. 
1940. Practite—Bombay High Court Rules 130, 135, 138 [tf. Calcutta 
LL. Ri 1940] High Court Original Side Rules] Ormond, тодо Edition (chap- 
Bom, 663. ter IX Rules 5, 11)— Counter claim. 


A counter-claim by Mahomedali, the defendant, in the suit 
filed by Dayambai was not replied by her and it was set down for 
judgment : 


Held [per Blackwell, p ]—1hat the position of a defendant іо 
the counter claim is the same as that of a defendant in а cross-suit 
and he should put in a reply which is to be treated as a written 
statement in the counter-claim. 





S. C. 
erm Narsabhatta Gaddada v. Durgappa 
Irappa Bhatkar. 
1940. . Specific Relief Act (I of 1877) Sec. 23(b)—Right of —— А 
L L. В. [1940] assignable to a stranger. 


Bom. 674. ч 
— o Durgappa the vendee granted the right of repurchase to the 
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vendor who sold it to Visheshwar, a stranger, whose suit for redemp- 
tion treating the transaction as mortgage was dismissed in second 
appeal. On Letters Patent appeal : 


Heid [per Beaumant, C. J. and Sen, 7.|—that this right was , 


assignable. 
5. С. 


Sajyad Dawarali Jafarali v. Bai Jadi. 
Code of Civil Procedure (Act V of 1908) Order XXII, ritles 4, б. 


A defendant died on the same day the judgment was delivered 
and a preliminary decree was passed the next day and the final 
decree about a year and a halt later, on notice to the heirs without 
formal substitution. The execution was allowed by lower Courts. 
On second appeal : 

Held [рег Beaumont, C. J. and Sen, /.]—that the judgment was 
passed before the death of the defendant, that the suit did not 
abate as Order 22, rule 4 does not apply to a case where prelimi- 
nary decree is passed and that the note in Mullah’s Civil Procedure 
Code on Order 22, rule 6 that in a mortgage suit the “ judgment ” 
and “hearing” refer to final decree and not to preliminary decree is 

. clearly erroneous as it is based on misapprehension of the decision 
in Jungli Lall v. Laddu Ram (1). 
S. C. 


(1) (1919) 4 Pat. L. J. 240 F. В. 


Emperor v. Fulbhai Bhulabhai Joshi. 


The Child Marriage Restraint Act (XIX of 1020) Sets. 5, ó— 
Participation in “ Kanyadan” ceremony if constitutes “ perform- 
ing, conducting or directing ? a child marriage. 


Someshwar the father of an under-age groom was convicted 
` under Section 6 and Fulbhai and Bai Rewa, the parents of the 
bride and the priest were convicted under Section 5, but the 
parents of the bride only were acquitted by higher Court. On 
Government appeal against their acquittal : 

Held [per Beaumont, C.J. and Wassoodew, J.]—that a Hindu 
marriage consists of two ceremonies—one the spiritual the 
essential of the two and the other the secular, and the Kanyadan 
being a part of the latter, the bride’s parents were not guilty. 


8. С. 
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Protapchand Ramchand and Company, a firm z. 
Jahangirji Bomanji Chinoy. 
Indian Partnership Act (ТХ of 1932), Sets. бо, 63. 

The firm registered in 1932 sued "Jahangirji as such in 1939 
and notified the Registrar of firms in :9,o of a partners death 
in r937. On the preliminary issue viz. whether the fitm was still 
a registered firm : 

Held [рег Blackwell, J.]—that so long as the name of the 
partners remained in the register, the firm, notwithstanding the 
dissolution of partnership by the death of a partner, remained a 


registered firm and could sue. 
5. C. 


Lingappa v. Kadappa. 
Hindu Law—Impartible estate. 

Heavily oppressed by creditors, the elder brother Rayappa 
representing the senior branch of an impartible Watan estate 
governed by primogeniture rule had the khata of the lands trans- 
ferred in 1887 in the name of his younger brother Mallappa. After 
Mallappa’s death in 1917, the name of defendant Kadappa repre- 
senting the junior branch was entered. Lingappa adopted by the 
senior widow of Rayappa in 1927 sued Kadappa in 1930 for posses: 
sion but the suit was dismissed. On appeal: . 

Held [per JV. J. Wadia and Divatia, /7.]—that the adoption 
was valid, that Rayappa did not entirely relinquish his rights, that 
the parties were coparceners and that Lingappa representing the 
senior branch was entitled to succeed to and to divest the estate `- 
already vested in Kadappa. 
8. C. 


The Municipal Corporation of the City of Bombay v. 
' Anandrao Narayan Surve. 
Attorney employed on a monthly salary—Party if entitled to profit 
costs. 

The defendant Anandrao was ordered to pay taxed costs to 
the plaintiff corporation and the bill by the corpóration's full-time 
salaried solicitor containing both out of pocket expenses and profit 
costs was taxed. On a summons for review of taxation : 

Held [рег Blackwell, J.|—that the costs are awarded by.way 
of indemnity to a party who can appropriate these towards the 
salary and establishment of his solicitor and that the onus of show- 
ing that charges greater than actual costs were allowed lay on the 
party alleging it. 

5. С 


The Calcutta Law Journal. 
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Yeshwant- Bhikaji Vilankar v. Sadashiv 
Govind Arekar. 


Code of Civil Procedure (Act V of 1908) Order XXXV, rule 5— 
Lnterpleader suit—Indian Evidence Act (Lof 1872), Section 116. 


Yeshwant paid rent till 1935 on a lease dated 1st November, 
1927 under defendant No. 2 and then filed a suit as defendent No. 1 
demanded rent from him by virtue of purchase on 27th May, 
1926 from defendant No. 2; but it was dismissed. On Letters 
Patent appeal : 

Held [per Broomfield and Divatia, J/.]—that the rule in Sec- 
tion 116 of the Evidence Act prevents a tenant from bringing an 
interpleader suit in which a claim inconsistent with landlord’s title 
is to be litigated and that an interpleader suit is maintainable only 
if the landlord swdseguent to the letting has done some act whereby 
his right to receive rent is entangled ' 


S. C. 


Khimji Poonja and Co. v. Ratanshi 
Hirji Bhojraj. 


Code of Civil Procedure (Act V of 1908) Order XXI, rule 53—Decree 
for partnership, if saleable after attachment. 


A preliminary decree for accounts іп a partnership action was 
attached and ordered to be sold at’ the instance of Bhojraj, a 
creditor. Miscellaneous appeal and revision were preferred against 
this order : с 

Held [per Agarwala and Rowland, J/.]—that revision and 
not appeal lies and that such a decree is attachable but not 
saleable. 
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Mukh Narain Singh 2. Ramlochan Tiwari. 


Moritgage—Statis of co-mortgagor redeeming whole mortgage—Transfer 
of Property Act (IV of 1882, as amended in 1929), section 92— 
Indian Limitation Act (IX of 1908), sections 19, 21(2), Schedule T 
Article 148. 


Mukh Narain, 12 annas owner of a mortgaged property, the: due 
date whereof was May or June 1870, redeemed in 1905 the whole of 
it and the 4 annas owners paid th of the mortgage amount to the 
credit of Mukh Narain in Court on 5th September 1930 and insti- 


. tuted this suit on 4th September, 1933 for redemption of their 


share. The Courts below held that the period in article 148 runs 


` from 1905 and decreed the suit. On appeal: 


Held [per Agarwala and Rowland, /7.]—that the co-mortgagor 
redeeming the whole mortgage is subrogated to the position of the 
mortgagee, that the time runs from tbe due date, that acknowledg- 
ment by one of several co-mortgagees does not save limitation and 
that statement by a mortgagee after total redemption is not 
acknowledgment under section 19 of the Limitation Act. 


S. C. 





Sagarmal Marwari v. Bhuthu Ram, — 


Bihar Money Lenders Regulation of Transaction Act (Bihar Act VII 
of 1939), section 8 [cf. sections 30, 36 of Bengal Money Lenders 
Act X of 1940\—Negotiable Instruments Act (XX VI of 168r), 
sections 32, 79— Government of India Act (25 and 26 Geo. V 
CA. 42), sections 100,. 107—Usurious Loans Act (X of 1918), 
section 3. = < 


Sagarmal’s suit on a.pronote dated 3oth June, 1935 for Rs. 600 
with interest at 18 per cent. per annum against Bhutu Ram, who 
claimed relief under Bihar Money Lenders Act, was decrced by trial 
Court but remanded on appeal: for rcopening the account under 
the said Act. On revision : 


Held [per Davle and Aderedith, 7/.]—th at Provincial legislature 
has no power to legislate regarding promissory notes (Item No. 28 
Federal list i.e. List I) notwithstanding its power under section 
100(3) to legislate on money-lenders and  money-lending (Item 
No. 27 in Provincial list i. e. List II). 


5. С, 
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Commissioner of Income-tax,Bihar & Orissa v. Kumar 
Kamakhaya Narain Singh. 


Lntome-tax Ac (XI of 1922), section 6—Annual royalty under 
mining leases is “vent” aud assessable to income-tax under 
“other sources” —Transfer of Property Act (IV of 1882), 
sections 105, ТОФ. | 


The Kumar was assessed to income-tax on annual royalties 


received from coal-mines in his estate. On reference by Commis- 
sioner : 


Held [per Marries, C.J, Fazi АН and Manohar Гай, JJ.]— 
that a coal-mine lease is a lease and not a sale of coal, that the 
annual royalty is “rent” and is assessable to income-tax under 
“other sources” and that such a lease is governed by sections 105, 
108 of Transfer of Property Act. 

5. C. NON : 





R. S. Sinha v. Miss Salena Hector. 


Succession Act (XXXIX of 1925), section ror Will—Creditor, if can 
oppose the grant of probate. 


The application for probate in common form by a creditor 
executor was opposed by another creditor also an executrix contend- 
ing that the debt to the propounder was false : : i 

Held [per Harries, C. J. and Fazi Ай, J}—that a creditor 
alleging some debts to be falsc without attaching the property for his 
dues cannot be said to have “interest in the estate” and cannot 
oppose the grant and that the grant of probate does not establish 
the existence or validity of such debts. 


5. С. 





Musammat Basumati Kuer v. Musammat 
Harbansi Kuer. 


Decree for future maintenance charged on a property сап be executed 
against the auction-purcthaser thereof—Transfer of Property Act 
(ГУ of 1882), section roo. 


The execution by Harbansi of a consent decree for future main- 
tenance realisable from a certain property purchased ata previous 
auction by Basumati was opposed by her but was allowed by Court, 
On appeal ; 
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Held [per Varma and Meredith, /7.]—that the arrears of future 
maintenance could be recovered in execution of the decree and not 
by a fresh suit, that the decree could be executed against the 
purchaser of judgment-debtor’s interest and that the charge being, 
made ón agreement of parties comes within section roo of the 
'Transfer of Property Act. 

8. C. $ 





Sremati Kusum Kamini Debya v. Raja Jagadish 
Chandra Deo Dhabal Deb. 


Transfer of Property Act (IV of 1882), section 108(0)—Lease for 
cultivation, con, ers no froprietory right to subsoil or loose stones on 
surface. 


The Raja’s suit for a declaration that his lessees had no right 
to subsoil orto the stonelying on the surface was dismissed by 
lower Courts but decreed in second appeal On Letters -Patent 
appeal : 

Held [per Harries, C. J. and Fasl Ali, 7.\—that the lease was 
governed by section тоё(о) of the Transfer of Property Act and that 


` the lessees had no proprietory right to subsoil nor to the loose stones 


1940. 
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I. L. R. 20 Pat. 115. 


thereon being part of the soil. 
5. С. 


Ram Lal Sahu v.Musammat Вірі Zohra. 


` Unregistered. Kubuliyat for erecting thatched house and shop and 


removing elsewhere after selling these at will, if admissible— 
Tenancy, if permanent—Registeation Act (XVI of 1908), section 
49— Code of Civil Procedure (Act V of 1908), section roo. 


An unregistered Kabuliyat recited that the tenant was to pay 
fixed monthly rent and could erect~ thatched house etc. and sell 
these and terminate the tenancy at his will. He sold these to 
Ramlal who erected pucca house there and was sued by Zohra, the 
landlady, for ejectment. The suit was decreed in second appeal. 
On Letters Patent appeal : | 

Held [per Harries С, J. and Fazi АЙ /.]—that the tenancy was 
at will or from month to month and not permanent but determinable 
by landlord and that erection of permanent structure without 
interference by him does not act as equitable estoppel against 
him. Ё 
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Raj Ranjan Prasad Sinha v. Khobari Lal. 


Co-sharer in exclusive undisturbed possession, if liable to pay compensa- 
tion to other co-sharers—Interest Act (XXXII of 1839) section Т 
proviso—Limitation Act (2X of 1908) schedule I articles 109, 120. 
Khobari’s suit for compensation for his share in the joint lands 

exclusively enjoyed by Raj Ranjan was decreed. Qn reference to 

Division Bench : 

Held [per Harries C. J. and Dhavle /.]—that the suit be 
decreed, that compensation like damages must be paid with in- 
terest under Interest Act and that article 120 of the Limitation 
Act governs such cases. 


5. C 





Rai Bahadur Н. P. Banarji v. Commissioner of Income 
tax, Bihar & Orissa. 


Intome-tax Act (X1 of 1922), section 16 (3) (a) (iii) ; (Amendment) 
Act (IV of 1937)—Transfer for “natural love and affection", if 
“adequate consideration”. 


The Rai Bahadur made a gift of some property for “natural 
love and affection” to his, wife who was assessed separately before 
1937 but thereafter his wife’s income was addéd to his for assess- 
ment overruling -his contention that it can’t be added as the trans- 
fer was before 1937 and for consideration. On reference : 

Held [per Harries C. J, bazi Ali and Manohar Lall J]J.]— 
that the income from assets transferred before 1937 is affected by 
the Amendment Act and that ''natural love and affection" is not 
“adequate consideration”. 


5. C. 
Lachmi Narayan v. Nawabzada Syed Muhammad 
Mehdi. 


Code of Civil Procedure (Act V of 1908), section g7—Attion on 
judgment, when maintainable—Bengal Court of Wards Ac 
(Bengal Act IX of 1879), section 60.4—" A? any time”, meaning 
of. 

The execution by Lachmi Narayan of a decree against the 
Nawab personally and not as award of Court was thrice thwarted. 
After Nawab’s death Lachmi Narayan brought a suit for adminis- 
tration of the estate still under the Court of wards and for payment 
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of his decretal dues which was dismissed as barred by res judicata. 
On appeal : | ' 
Held [per Harries C. J. апа Manohar Гай //.]—\Һаї “at any 
time” їп section 60A means even after the ward’s death, that leave 
of Court is necessary even after the estate is released and that see- 


tion 47 Civil Procedure Code is a bar toa fresh suit for relief - 


obtainable by execution even if it be barred. 


8. C. 


Ahmad Ullah v. Sriniwas Joshi. 


Code of Criminal Procedure (Act V of 1898), section 145— Dispute, if 
tan be referred to arbitration. | | 
The dispute between Sriniwas and Ahmad under séction 145 

was referred by them to an arbitrator whose award was accepted 

by the magistrate and possession was delivered accordingly. On 
revision : 

Held [per Ganganath /.]—that the Court itself is to make the 
enquiry and cannot delegate it nor refer it to arbitrator even by 
consent of parties. 


5. С. 


Ram Daur Rai v. Lachhmi Prasad Sahu. 


Nature of tenanty—Presumption. 


In 1807 about 15:5 acres of land was utilised for Tunning an 
indigo factory which was closed on 1874 from which year the land 
was cultivated and a fixed rent was received all along by landlord 
from several transferors without objection. Оп the question of the 
nature of tenancy : ' i 

Held [per Zg4a/ Ahmad and Verma J/.]—that it was not an 
agricultural occupancy tenancy but a permanent, heritable and 
transferable tenure. 

s. C. 


—————— 


Emperor v. Bhu Prakash. 


Code of Criminal Procedure (Act V of 1898), Sections 234, 235— 
Joinder of charges, 
Bhu Prakash, a Government “ sazawal " issued correct receipts 
of rent on three different occasions but entered less amounts in 
the counterfoils and deposited these less amounts in the treasury. 
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In ore trial he was convicted оп three distinct charges of criminal 
breach of trust (Section 409 Indian Penal Code) and of falsification 
of accounts (Section 477A Indian Penal Code). On revision : 

Held | per Ganganath, J.]—that the trial is illegal for mis- 
joinder of charges. 
S. C.. 


Bhagwati v. Commissioner of Income-tax. 


Lniome-iax Act (XI of 1022) Section rag( 1 )— Maintenance of widow 
of а coparcener in a Hindu Joint famity, if exempt from tnome-tax, 


. Bhagwati, the widow in a Hindu Joint family accepted on agree- 
ment Rs. r,ooo as her maintenance in lieu of her rights therein 
and continued to receive it from the different groups of tbe family 
after partition in 1923. She was assessed in 1935 as she received 
the sum under agreement. On reference : 

Held | per Collister and Bajpai, /7.]—that as there can be no 
partition between a coparcener and the widow, a member of the 
undivided family, she continued to be a member ofthe Hindu 
undivided family with each of the groups and hence it was mainten- 
ance which is exempt from income-tax. 

8. C. 


Behari Lal Bhargava v. Commissioner of 
Income-tax. 


Lncome-tax Act (XI of 1922) Sections 3, 4(3) (vit)— Interest awarded 
under Land Acquisition Act (I of 1894) Section 28, if “i come.” 


The compensation for two houses acquired in 1927 was settled 
finally in 193t and the sum received as interest therefor under 
Section 28 of the Land Acquisition Act was assessed to income-tax. 
On reference : й 

Held | per Collister and Bajpai, //.)—Шаї this sum was not 


‘income ” nor profit as the principal sum of compensation remained 
indeterminate till 193r. 


S. C. 


Hoti Lal v. Chatura Prasad. 
Code of Civi! Procedure (Act V of. 1908), Section 77—“ Against the 
same judgment-debtor,” meaning of —Rateable distribution. 


The judgment-debtor’s property in his son’s hand was attached 
by Hoti Lal in execution and was thereafter sold in execution of 
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another decree against the debtors's son personally and against the 
debtor's property in his son's hand. Оп the question whether 
Hoti Lal can get rateable distribution : - | 

Held | per Lgbal Ahmad and Verma, JJ., Bajpai J. dissentiente) 
—that the two decrees were “ against the same judgment-debtor ” 
which term should include the legal representatives in a wider sense 
than in Section 2(то) and that Hoti Lal was entitled to rateable 
distribution. ` 
5. C. 


Ambu Bai Ammal о. Soni Bai Ammal. 


Hindu Law— Widowed daughter, if entitled to maintenance from her 
father's estate. 


The question was whether a destitute widowed daughter whose 
father predeceased her husband can claim maintenance out of 
her father's estate in the hands of his widow. On reference to Full 
Bench: . - 

Held | per Leach, C. J., Krishnaswami Ayyangar and Somayya 
J/]--that she is entitled to such maintenance on the principle that 
the moral obligation of the father ripens into a legal obligation vof 
his heirs. і 

Janki у. Nand Ram (т) followed. 


5. С. 


(1) [1888] L L. К, 11 All. 194 F. B. 


Alapati Anandrao v. The President, Co-operative 
Credit Society. 


Hindu Law—Son's liability for father's debt. 


Anandrao's father received some money as Secretary of the 
Society, criminally misappropriated it .and mortgaged certain 
properties to the Society as security. Anandrao’s contentions for 
setting aside the mortgage in his suit for partition was overruled. 
On appeal : А T 

Held | per Leach, C. J. and Krishnaswwamt Ayyangar, J.\—that 
the mortgage is valid as the son is liable for his father’s debt for 
money received in a lawful capacity but subsequently misappro- 
priated by him. 


5. С. 


Ы? 
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A. L. S. P. P. L. Subramanian Chettiar v. 
Muthuswami Goundan. 


Government of India Act (XXVI Geo. V c.2) Section 205—Certificate 
by single Judge—Appeal to Federal Court—Code of Civil Proce- 
dure (Act V of 1908) Section rrr-A and Order XLV rule 17, 
if a bar. 

After rejection of his revision petition by a single Judge who 
granted a certificate, Subramanian applied for leave to appeal to 
the Federal Court which was opposed : 

Held | per Leach, C. J. and. Krishnaswami Ayyangar, J.]—that 
an appeal lies to the Federal Court from the final order of a single 
Judge who granted a certificate and that Section 111-À and Order 45 
tule 17 of the Civil Procedure Code are no bar. 


5. С 





Maragadammal v. Yesodammal. 
Court fee. 

On a reference on the point viz. the amount of court-fee payable 
on an appeal from decision in a testamentary suit on the Original 
Side : 

Held | per ранни Ra J.\—that the subject matter 
of such appeal being incapable of valuation the minimum fee under 
the High Court Rules shall be paid. Ё 


5. С. 


The Official Assignee v. The Secretary M & S. M. Ry. 
` Employees’ Co-operative Urban 
Bank Ltd. 
Presidency Towns Insolvency Act (ZII of 1909), section бо (2). 


A railway employee drawing a salary of Rs. 202-8a. took loan 
of Rs. тоо from the Bank on то October, 1935, i. e. prior to 
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his adjudication on z9th April, 1936, and undertaking to repay 
it in 36 monthly instalments of Rs. 41-10 each from the allowance 
at his absolute disposal granted by Court from his said salary, 
authorised the Bank to receive the same directly from the Railway 
authorities. This transaction was approved by the Official Assignee 
and the loan was cleared off in April, 1939. The Official Assignee 
then applied under section 7 for refund of the whole amount 
from the Bank as the allocation to it under section 60 (2) was 
very low : ` 

Held [per Somayya /.]—that no equitable charge or assign- 
mentis created for insolvent's future salary, that the "voluntary 
payment” to the Bank cannot be recovered and that the ordinary 
rule is to exempt the first Rs. roo and half of the excess of Rs. тоо 
from attachment and'to pay the balance to the creditors. ' 


S. €. 





The Commissioner of Incometax, Madras v. A. V. P. 
Mr. M. Lakshmanan Chettiar. 


Indian Income tax Act (XI of 1922) sections 55, 56—Son and step- 
mother, if “Hindu undivided family—Hindu Women's Rights to 
Property Act (XVIL of 1937), section 3. 

Lakshmanan lived jointly with his father and thereafter 
with the widowed stepmother. He was charged with “super tax” 
on his income for 1038-39 as an “individual”. Ona reference : 

Held [per Zeach C. J, King and Patanjali Sastri //.]—that 
super tax cannot be charged as the income was of “Hindu undivided 
family”, the widow having an interest in it. 


5. С. 





Pachaimmal v. The Hindusthan Co-operative 
Insurance Society Ltd., Madras. 


Letters Patent, Madras, clause ra—‘carries on business”, mean- 

ing of. | 

The Madras Branch of the Insurance Company carried on 
all,its business except issuing policies and making payments thereon 
which were done by its head office at Calcutta. In a suit in Madras 
High Court for recovery of the sum due toa policy of an assured 
who died in the Madras Presidency : 

Held [per Zeac& C. J. and Horwill .-—that the Madras 
High Court had no jurisdiction as the company did not “сапу 
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on business” at Madras within the meaning of clause 12 Letters 
Patent. . 


S. C. ! 


The Nayar Modern Bank Ltd. v. M/s James Voce 
Pirrie, Gill and Goodwin (offieial liquidators 
of a Sehedule Bank). 


Indian. Companies Act (VIL of 1913) section 282-B (1). 


The Modern Bank deposited the sums of security from its 
employees, with a Schedule Bank and’ claimed priority for payment 
contending that the deposit wasa trust money when the latter 
went into liquidation ; but it was overruled. On appeal : 


Held [per Zeach C. J. and Horwill J.]—that no priority for pay- 
ment can be claimed as the Schedule Bank was an ordinary debtor 
only to the Modern Bank. 

5. С, 





Sait Sogmull Lachiram Firm of. Tenali v. Vallabhaneni 
Parandhamayya. 


Provincial Insolvency Act (V of 1920) sections 49, 78 (2)—dIndian 
Limitation Act (LX of 1908) section 14. 


The firm's suit on 12th November, 1934, on a pronote dated 
roth April 1930,1. е. 1 year 7 months 2 days after limitation 
period against Parandhamayya on whom adjudication order was 
made on r4th January, 1933 and annulled on 16th August, 1934 
1. e. after 1 year 7 months and 2 days, was dismissed as time-barred. 
On revision : 


. Held [per Krishnaswami Ayyangar J. ]—that the period of 


I year 7 months and 2 days cannot be deducted either under 
section 78 (2) of the Insolvency Act or under section 14 of the 


"Limitation Actas the debt though proved in some other manner 


was: not “proved” as required under section 49 of the Insol- 


‘vency Act. 


5. C. 





: Chinni Venkatehalam Chetti v. Athivarapu 
' Venkatrami Reddi. 


Mortgagee of an immoveable property and its produce, if has a prior 
claim over the transferee of lessor-mortgagor for the produce. 


Vankatchalam, a mortgagee for a plot of land subsequently 
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leased out by the mortgagor and for the “produce realised therefrom 
every year,” filed a suit for lessor’s share in the sale-proceeds of 
‘the crops and it was, opposed by the lessor’s transferee and was 
disallowed. On appeal: 
Held [per Venkataramana Rao and Abdur Kalman, J].|—that 
the mortgagee was entitled to the balance of the sale-proceeds after 
deducting the lessee’s share in it in preference to the transferee. 


S. C. 
Sri Rajah Nayani Venkata Ranga Rao Bahadur 
Zamindar Garu v. Sri Raja Tadakamalla 
Sita Ramchandra Rao Bahadur 
Zamindar Garu. 
1940. |. Court Fees Act (VII of 1870), section 7(iv) (c) and (d)—asement, 
I. L. В. [1941] The plaintiff sued for an injunction restraining the defendant 
Mad, 157. from diverting the customary flow of water from the defendant's 
tanks in British India to the plaintiffs irrigation works in the 
Hyderabad State to any other direction and for other reliefs by way 
of injunction and paid court fee on the value under section 7(iv) (d) 
which was accepted. On revision: 
Held [per Wadsworth, 7.]—that the valuation and court-fee were 
* proper, that the holder of the dominant tenement can bring a suit 
for easement wbich is an immoveable property and the easement 
claimed being in British India the suit is to be tried according to 
British Indian Law. 
S. C. ` 
_ In ге Ramanuja Ayyangar. 
1940. Defence of India Rules, Rules 34(6) (e) and (x), 3X4) (a), r3o( z)— 
LL. R. (1941] “ Prejudicial act "— Defence of India Act (XXXV of 1939), 
Mad, 169. section 3— Code of Criminal Procedure (Act V of 1809), sections Т 
EB (2), 106. 


Оп а report under rule тзо(т), Ramanuja was charged under 
rule 38(т) (а) for doing a “ prejudicial act”. On revision : 

Held [per Zakshmana Rao, 7.]—that section 3 of the Defence of 
India Act and section 1(2) of Criminal Procedure Code negative 
the contention that the “ prejudicial act” might become sedition 
under section 196 of the Code and was not cognisable without 


E 
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complaint by блейн and that the Poe under Rule 38(i) (a) 
was properly made. 


5. C. 


9 





Ramchandra v. Shantarama, 
Indian Limitation Act (IX of 1908), section 20. Йй 


The question before the Full Bench was, whether а mortgagee 
undertaking to discharge a debt of the mortgagor froma part of 
the consideration money can be held to have authority to pay 
interest or a part of principal in order to keep alive the debt : 

Held [per Leach, C. J. and King, J, Patanjali Sastri, J. 
dissentiente.|—that he is not duly authorised within the meaning of 
section 20 of the Limitation Act to make such payment. 

5. C. 


", 


Gunturu Seeta Ramanjaneyulu v. Vishnubhotla 
Ramayya. 


Cod: of Civil Procedure ae V of 1908), section 47, Order XXI, 
Rule go. 


The appellant filed one application both under order 21, rule до 
for setting aside the sale for irregularities in notice, publication etc., 
and under section 47 praying for an enquiry whether the property 
belonged to him. The Court acting under order 21, rule до dis- 


missed the application wholly and the appellate Court directed the, 


enquiry on a fresh application under section 47. 
it was referred to Full Bench : 


Held [per Leach, C. J., King and Patanjali Sastri, /7.]—that 
revisjon and not second appeal lies against dismissal under order 21 
rule 9o, that this appeal be treated as revision, that fresh application 
is unnecessary and that the first Court should proceed on the ori- 
ginal application under section 47. 

5. C. 


On second appeal 


Ponnapalli Venkatappaya v. Pushadapu 
Ramaswami. 


Code of Civil Procedure (Act V of 1008), section 144.—Octupancty 
vaiyats, if have right to get mesne profits after restitution, for the 
period of their dispossession by landlord, without payment of vent 
to him. 
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The reference was whether the tenants dispossessed of their 
occupancy right ina suit for ejectment by landlord can claim after 
restitution the mesne profits for the period of dispossession without 
deduction therefrom of rent due to*the landlord: 

Held [per Leach, C. 7., King and Patanjali Sastri, /7.]—that the 
rent due to the landlord for the said period should be deducted 
from the amount of mesne profits. 

S. C. 


T. S. Rajan v. Mrs. Pankajammal. 


High Court Original Side Rules, Order XLV, Originating Summons 
(cf. Calcutta High Court Original Side Rules Chatter XIII)— 
Indian Succession Act (XXXIX of 1925) Section rar. 


Mrs. Pankajammal the widow of the testator and his daughter 
took out letters of administration with a copy of Will annexed on 
renunciation of executorship in writing by Rajan, the testator’s 
nephew, for ill-feeling and took out an originating summons for 
direction that legacy to Rajan was forfeited, which was decreed. 
On appeal : А 

Held [per Leach, C.J. and Horwill, J.]—that the questions 
raised cannot be decided in summary proceedings but in a regular 
suit. 

S. C. 
Mrs. Ida L. Chambers v. Kelland Huxford 
Chambers. 


Indian Trusts Act (П of 1882) Sections 5, 6— Transfer of Property 
Act (IV of 1882) Section 123—Gift, when complete. 


One George Chambers made a gift to his wife Ethel, revocable 
at his will, of a sum (not in cash) entered in his business account 
books first as “ deposits " and in later years as “ unsecured loans ” 
standing in her name. After Ethel’s death her executor Kelland 
took out originating summons to determine the nature of the sum 
which was then being retransferred by George to the account in 
his own name. It was held that there was no gift but a trust for 
the sum. On appeal. 

Held [рет Leach, C.J. and Horwil/, /.]—that mere entry in 
the account books without registered deed or delivery of property 
did not complete the gift and that it was not a trust. 

5. C. 
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Annasami Iyengar v. Nithiyapadi 
Adivarachari. 


Indian Limitation Act (ZX of 1908) article r20. 


Adivarachari, who succeeded in 1906 to a hereditary religious 
office which lay in abeyance for over 4o years but who received 
. regularly the emoluments therefor till 1927 though prevented in his 
duties first in 1921 and then sometime before suit by the trustees of 
the temple, filed a suit in 1929 for an injunction against them which 
was dismissed by trial Court but decreed on appeal. On reference 
to Full Bench : 
Held [per Leach, C.J, King and Patanjali Sastri, J7.]—that 
he was in possession because he received the emoluments as a 
lawful holder thereof, that every infringement gives rise to a fresh 
cause of action and that the suit was not barred. 


S, С. 


In ге a Pleader. 


Legal Practitioners Act (XVIII of 1879) Section ralf) ; rule 16 of 
_ the Rules— Not keeping accounts, if professional misconduct, 


The reference for Full Bench was whether a legal practitioner 
should keep regular accounts of all moneys received and disbursed 
in connection with each suit in which he is engaged even if he has 
not much legal work : Í 

Held | per Leach, C. J., King and Patanjali Sastri, 77.)—that 
failure to keep accounts for whatever works he may have will amount 
to professional misconduct. 

8. C. 
Gourochandro Dyano Sumanto v. 
Krushnacharana Padhi. 





Negotiable Instruments Act (XX VI of 1881) Section 87. 


The question raised in this Letters Patent appeal is whether 
the holder of a pronote is affected by material alteration therein 
if made by a stranger without fraud or latches of the holder : 

Held [per Leach, С. 7. and Krishnaswami Ayyangar, J.]—that 
he is not affected by such alteration and that Section 87 must be 
construed in the light of decision in Hong Kong and Shanghai Bank 
v. Lo Lee Shi (1), 

S C. 
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The Nedungadi Bank Ltd. v. Doraikannu 


Àmmal. 
A Indian Contract “Act (IX of 1872) Section r29— Continuing 
L L, R. [1941] guarantee. i 
Mad. 313. 


Doraikannu first deposited with the Bank the title deeds of her · 
house as security for an overdraft to her husband for Rs. 18,000 
and then executed on 17th February, 1927 a legal mortgage for 
Rs. 25,000 being the said Rs. 18,000 and a further Rs, 7,000 for her 
husband who by various payments reduced the debt to Rs. 14,000 
odd in 1527. The Bank in 1936 sued, for Rs. 15,0co odd, the 
husband as also the wife who following the rule in C/ayton’s case 
(1) contended that her guarantee was not a continuing one. The 
suit was dismissed against her and decreed against the husband. 
On appeal by Bank : 

Held | per per Leach, C.J. and Horwill, 7.\—that the wife’ 
entered into a continuing guarantee and that the rule in Clayfon’s 
case (т) did not apply. 


5. C. 
(1) (1815] 1 Mer. 572 , 35 E. В. 781. 
LI 


Messrs. Bapalal and Co. (Firm) v. A. В. Krishnaswami 


Iyer. 
1940. Suit for damages for defamation, if complaint absolutely privileged. 
Neve 
LL. В. [1941] ` Krishnaswami a medical practitioner took some diamonds from 


Mad. 332. 


the firm and neither paid for nor returned the same whereupon 
the firm wrote to the Police Inspector a letter which contained 
allegations of criminal breach of trust and the doctor’s suit for 
damages for defamation was decreed. On appeal : 

Held | per King, J.]-—that the complaint was absolutely privi- 
leged. . 
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5. С. 
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` Publie Prosecutor v. Kanholi Kunhiraman Nayar. 
Indian Post Office Act (VI of 1898), Sections 52, 53, 72. 


Kunhiraman a postman secreted two postal articles and was 
charged under Section 52 without complaint by order of Director 
General or Postmaster General as the same act also constitute a 
minor offence under Section 53. (detaining postal articles) which 
requires it. Не was acquitted. On Government appeal : 

Held [ per ` Lakshmana Rao, J-]--that failure of such complaint 
is no bar for trial under Section 52. 

8. C. 


. Gangabai v. Pagubai. 
Transfer of Property Act (LV of 1882), Section 52—Lis pendens. 

The suit “in 1923 by Pagubai a Hindu widow to charge a 
property for her maintenance was decreed in, 1925 while the sons 
who mortgaged it in 1922 to Gangabai sold it to her in 1924 for 
paying off their father's debt. The property-was then sold in 1926 
in execution by Pagubai whereupon Gangabai filed a suit in 1927 
for setting aside the execution sale and for possession of the pro- 


perty. The suit was decreed by trial.Court but dismissed in appeal. 
On Letters Patent appeal: · 


Held [per Broomfield and Divatia, J7.\—that the principle of - 


lis pendens applied to the sale in 1924 even if the property was sold 
' for just and lawful debts of the.deceased owner. E 
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REVIEWS, . 


The Law of Easements, by В. K. Amin, Barrister-at-law and 
C. С. Sastri, Pleader ; Published by Messrs. М. M. Tripathi & Co., 
Bombay, 1940. Price Rs. 8/-. 


This small book is designed as an annotated edition of the 
Indian Easements Act (Act V of 1882), but as this Act is not in 
force in all the provinces of India thé learned authors hávé intro- ` 
duced in this Book topics on the general and non-codified law of 
easements in appropriate places, so that the book may be of use even 
in those parts of the country where the above Act does not apply. 
In writing out their annotations, the learned authors have displayed 
an intelligent appreciation of the whole subject. The book is 
something more than a mere collection of judicial rulings mecha- 
nically arranged and is calculated to render real assistance to those 
who will resort to it fo: ascertainment of the real state of the law 
relating to the subject dealt with in it. The first few pages of the 
book have been devoted to. historical outline of the law as it has 
developed in other countries as also in this country thiough the 
different stages and ages of evolution. The Indian law of easements 
though it bears distinct traces of foreign influence, cannot still be 
said to be a mere outgrowth of foreign laws on the subject. The 
customs and usages of the country and the peculiar conditions of 
Indian Municipal life have contributed so much to the shaping of 
the rights of easement in this couritry, that it will not be far wrong 
if it be asserted that the whole law of easement in this country has 
developed onan independent line culminating ultimately, in the 
form of a statute in certain places. This being the nature of the 
law, the learned authors have acted wisely in not attempting to give 
their production the shape of an English text book on the lines of 
the classical works of Gale, Goddard and Peacock or the shape of a 
simple commentary опе language of the statute in the present 
day Indian style but to follow a middle course combining the 
salient features of both these classes of writing. In deing so the 
learned authors have not lost sight of the requirements of the readers 
of those places where the Indian Easements Act is not in force. 
They have also given due share of attention to some of the allied . 
topics such as fisheries, ferries and so forth. The book:has dealt . 
with a large body of case-laws both English and Indian, and it is a 
very remarkable feature of the book that the underlying principle of 
each proposition of law established by the Judicial pronouncement 
has been brought to the fore front of the discussions devoted to it. 
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The notes are always terse and concise, but at the same time lucid 
and clear. The get-up of the book is quite up to the high standard 
which Messrs. N. M. Tripathi & Co. have invariably maintained in 
respect of all their legal publications. 


The Bengal Money-lenders Act, 1940 & The Bengal 
Agricultural Debtors Act, by Rai Jamini Mohan Ghosh Baha- 
dur, в. €. ѕ., published by the Eastern Law House, 15, College 
Square, Calcutta, тодо. Price Rs. 2/- 

This small volume contains the texts and annotations of two of 
most of the important Acts of this Province, the Bengal Money 
Lenders Act and Bengal Agricultural Debtors Act. These Acts now 
being in constant use, it will be ccnvenient for the lawyers to have 
them both together. The publication has been ushered into exis- 
tence with a blessing from Sir Nripendra Nath Sircar, which must 
have lent considerable weight to itand placed it ina favourable 
position in relation to the legal circles. The book is replete with 
varied informations, some of them will prove valuable from the 
lawyers’ point of view. So far as the Bengal Money Lenders Act is 
concerned this was the first commentary on that enactment to 
appear in the field and was readily sold out. The Introduction of 
the book tracing the development of the law of money lending in 
this country forms an interesting study and is the most valuable part 
of the book. The learned author has at places attempted to explain 
the provisions of the Act by quotations from the speeches of the 
members of the Legislative Assembly. Although this is not an 
approved method of annotation, still we cannot say that it has not 
its utility. The annotations contain references to quite a decent 
number of English and Indian decisions on appropriate occasions. 
The learned author has taken notice of the corresponding provisions 
in some of the sister enactments of other provinces. This will 
undoubtedly facilitate comparative study of the present Act and help 
in building up arguments at the time of trial of cases. The annota- 
tion on the Bengal Agricultural Debtors Act donotdisplay the same 
degree of earnestness of research as has béen shown in the case of 
the Money Lenders Act; this is perhaps due either to the natural 
abatement of the original zeal towards the completion of the work or 
to a conscious endeavour to control the bulk of the book. Any how 
when the full text of the statute has been given, paucity of side notes 
or casual commentaries will not- seriously inconvenience anybody. 
The get up of the book leaves nothing more to be desired. The 
success of the book is now an accomplished fact and not a mere 
object for future wishes or recommendation. 
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The Bengal Money-lenders Act, 1940 by А. К. Bakshi, 
published from the Adya Law Publishing House, Dacca ; First 
Edition, 1940. Price Re. 1-4-0. 

This is another annotated Edition of the Bengal Money Lenders 
Act, but itis not the production of a non-practising lawyer. So 
naturally the needs of the members of the legal profession have been 
better attended to in this Edition. In writing out the commentaries 
the learned author has followed the usual techniques of this class of 
publications and this shows that he is not altogether a new man in 
this line. From a perusal of the notes given under some of the 
important captions, such as “Who is Money Lender” “Suit to 
which this Act applies’? and so on, one may unhesitatingly assert 
that the learned author has correctly appreciated the provisions of 
the Act. In absence of Indian authorities, the learned author has 
drawn on English cases to find warrant for his explanatory notes, 
English cases can no doubt be referred to in elucidating propositions 
of law deducible from the provisions of an Indian Legislation, but 
in doing so, one should always remember (as pointed ouf by their 
Lordships of the Judicial Committee in  Zwmszajs case (1) 
that stray observations from English decisions, divorced’ from 
contexts and without a comparative study ofthe pbraseologies of 
the respective statutes here and abroad, may, oftener than not, bea 
fruitful cause of misleading interpretations. We are not quite sure 
if the .earned author, in citing profusely from the English reports, 
has always xept ‘in view the warning sounded in ZZwuszaj's case. 
The notes in the Book though useful are not as comprehensive as 
one would expect them to be and many of the sections have altoge- 
ther gone without the learned author's valuable comments. - This is 
perhaps due to an anxiety to keep the book withina definite bulk 
and price. .Cheápness may be some attraction for a work, but this 
first attraction: soon develops into a disappointment when glaring 
omissions in it come to be discovered. 


(1) (1929) 57 I. А. 110; 51 C. L. J. 120 (P. C.). 


The Calcutta Law Journal. 
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NOTES OF CASES. 


In re Sagarmal Khemraj. 


Code of Criminal Procedure (Act V of 1898) sections 75, 77, 83, 85, 
86, 186 —Defective warrant for arrest of person living beyond 
Jurisdiction. 


A robbery for 44 currency notes of Rs. тооо each was com- 
mitted in Calcutta on 12th June, 1940, and one of the notes was 
traced to the petitioner in Bombay whereupon the following warrant 
was issued :— 

“Warrant of Arrest. 
(Section 75 of the Code of Criminal Procedure). 


To 
Ofc concerned. | 
Whereas Sagarmull Khemraj Of .......... eee stands 
charged with the offence of under sec- 


tion 392 Indian Penal Code, you are hereby. directed to arrest the 
said person and produce him before me. Herein fail not. 
(Signed) R. Gupta 
Chief Presidency Magistrate, 
Calcutta, 25th June, 1940. 
ТЕ to the Third Presidency Magistrate, Bombay, for 
favour of execution and return. 
(Signed) R. Gupta 
Chief Presidency Magistrate, 
Calcutta, 25th June, 1940. 

The Presidency Magistrate, Third Court, Bombay, made an 
enquiry under section 186 and directed the arrested person to be 
sent to Calcutta. In revision : 

‘Held [per Beaumont С. J. апа Wassoodew 7.\—that the warrant 
was bad as also the enquiry under section 186 and that the accused 
be released, 
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Superintendent of Stamps and the Chief Controlling 
Revenue Authority v. Shah Tejmal 
Nihalchandji. 


Indian Stamp Act (П of 1899) section 24—Conveyance. 


By a conveyance a fourth undivided share in certain properties 
was sold for a sum cf Rs. 14000 including a property mortgaged for 
Rs. 66,633 and a stamp duty on Rs.(14,coo-- и of 66,633) was 
paid. On reference by Superintendent : 

Held [per Beaumont C. J, Wassoodew and Sen /].|—\һаї the 
stamp duty must be paid on Rs. (14,000 + 66,633). 

5. C. 


Chhotibai 2. Mansukhlal Jasraj. 


Indian Registration Act (XVI of 1908) section 17 (2 ) (vi), 49— 
Compromise decree involving land but not subject matter of тот (y 
suit, if requires registration. 





A compromise decree іп a money suit where attachment of the 
property before judgment was made recited ix¢er alia that Chhotibai 
the debtor shall pay a certain sum in five instalments, on default 
of any three of which Mansukhlal the creditor shall recover 
the whole amount by sale of property mortgaged to him under 
this compromise but Chhotibai shall not be personally liable. . 
Thereafter, on default, Mansukhlal applied for mortgage sale 
of the property but execution was allowed only asa money decrée. 
On appeal : Й 

Held [per Beaumont С. J., and Wassoodew 7.|—that the attacli-- 
ment of land before judgment is not a “ proceeding” nor . 


` the land “the subject matter” of the money suit, that the 


decree required registration and that the execution should 
be treated as one of a money decree and not of mortgage 
decree. 

S, C. 


el 


In re Peoples International Travel, Education and 
Commercial Co. Ltd. 


Indian Companies Act (VII of r913) sections 207 (ix), 215 [зе 
tions 213 (2), 216 of the Amended Act XXII of 1936\— Removal 
of voluntary liquidator. 


The point for decision was whether the Registrar of Joint stock 


ч. 


Vor. 74.] NOTES OF CASES. 


Companies has /ocus standi to apply to Court for removal of a 
voluntary liquidator : 

Held [per Kania /.]—that section 213 is exhaustive and does not 
empower the Registrar to make the application. 


S. C. 





Krishnadas Govardhandas Madiwale v. Ratanbai. 


Provincial Insolvency Act (V of 1920) section 28 (5)— Character. of 
trust fund. 


Ratanbai made a trust for Rs. 10,000 depositing it with Krishna- 
das the trustee who paid monthly interest therefor for her main- 
tenance as per trust deed. Thereafter he becamo............ insolvent 
and Ratanbai's claim for priority over other creditors was allowed. 
During pendency of the second appeal a composition was made 
and the adjudication order annulled. On Letters Patent appeal by 
Krishnadas : 

Held [per Broomfield and Divatia //.]—that Krishnadas was 
trustee of the fund and not an ordinary debtor to Ratanbai who as a 
beneficiary can claim priority. Н 


S. C. 





Shrimant Khanderao Shivaji Rao Gaekwar v. 
D. D. Romer. 


Е “Transfer ef Property Ad (IV of 1882) section 53 (3)—Custody of 


title deeds of a land sold in lots to different buyers. 


A big plot of land was sold in small lots and Gaekwar the 
“buyer of the lot of the greatest value” demanded custody of the 
title deeds which was refused by the vendors as they had covenanted 
with each of the buyers for production of these whenever required. 
Gaekwar completed the sale under protest and took out an origina- 
ting summons for decision on this point ; 

Held [per Kania /.]—that Gaekwar was entitled to it subject 
to his covenanting with the vendors to produce the deed and 
indemnify them against their liability to the other buyers. 

See Davidson’s Forms and Precedents of Conveyancing, Vol. 11 
Part I (4th Edn.) at pp. 654 and Form no. 96 at pp. 67с-672. 
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Bhagwant Genuji Girme v. Gangabisan Ramgopal. 


Indian Contract Act (IX of 1812) section 23—Indian | Registration 
Act (XVI of 1908) sections 2 (6), 17 (т) (6)—Code of Civil 
Procdurz (Act V of 1909) section 34. 


Gangabisan, Bhagwant and three others made an agreement 
not to bid against one another in ап auction for collecting tolls, 
secured it jointly and assigned it to Gangabisan the highest bidder, 
ata private auction who got a farkat in his favour and his suit 
against them thereafter claiming damages with interest, as the 
public auction was cancelled and the right of collecting tolls was 
resold by the Collector to a stranger for non-compliance of the terms, 
was decreed. On appeal : 

Held [per Macklin and Wassoodew /7.]—that the said agreement 
was not illegal nor opposed to public policy, that the farkat assigning 
the lease to Gangabisan was not invalid as this was not absolutely 
prohibited by the terms, that the deed Gid not require registration 
and the right to collect tolls is not an immoveable property, that 
“decree for payment of money” in section 34 of the Civil Procedure 
Code is not restricted to liquidated damages and that interest on 

‚ damages can be awarded. 


S. ‘С. 





Babubhai Vamalchand Kaehra v. Hiralal Vamalehand 
Kachra. 


Code of Civil Procedure (Act V of 1908) section 24, Order XLVI 
rule 1— Referente, when lies. 


Asuit by Babubhai for declaration and injunction valued at 
Rs. 205 instituted in First Class Subjudge's Court was sent to 
Extra Joint Second Class Subjudge who allowed an amendment 
in plaint and the suit having exceeded his pecuniary jurisdiction he 
ordered it to be transferred to the First Class Subjudge whom the 
District Judge intimated his approval for this transfer. On reference 
by the Judge under Order 46 rule 1 : 

Held [per Broomfield and Divatia //.]—that reference under 
Order 46 rule z does not lie, that Order 7 rule ro does not apply as 
the suit was properly instituted and that the Court on its own motion 
could under section 24 order the transfer. 


S. C. 


